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A Preface to the Public Information Handbook

The Act. TheTexasPublicInformation Act (the*Act”) givesthe public theright to request access
to government information. Below is a description of the basic procedures, rights, and
respongbilities under the Act.

Making a Request. The Act is triggered when a person submits a written request to a
governmenta body. The request must ask for records or information which are dready in the
governmental body’s files. The Act does not require a governmental body to create new
information, to do legal research, or to answer questions. In preparing a request, a person may
want to ask the governmenta body what information isavailable. To make arequest, arequestor
may be required to submit the request in writing.

Charges to the Requestor. A person can ask to view the information, get copies of the
information, or both. If arequest is for copies of information, then the governmenta body may
charge for the copies. If arequest isonly for an opportunity to ingpect informetion, then usudly the
governmental body may not impose a charge on the requestor. However, under certain limited
circumstances a governmenta body may impose a charge for accessto information. All charges
imposed by a governmental body for copies or for access to information must comply with the
Generd Services Commission’srules.

Exceptionsto the Act. Although the Act makes most government information available to the
public, some exceptions exigt. If an exception might apply and the governmenta body wishesto
withhold the information, then the governmenta body must, within ten business days of receiving
the open records request, refer the matter to the Office of the Attorney Generd (the“OAG”) for
a ruling on whether an exception applies. If the OAG rules that an exception applies, the
governmental body will not release the information. If a governmenta body improperly falls to
release information, the Act authorizes the requestor or the OAG to file a civil lawsuit to compe
the governmenta body to release the information.

Questions or Complaints. Toreachthe OAG’ sOpen Government Hotline, call (877) 673-6839
(877-OPEN TEX). TheHotline staff answer questions about the proper proceduresfor using
and complying with the Act. The Hotline staff assist both governmental bodies and people
requesting information from a governmental body. The Hotline also accepts written
complaints about alleged violations of the Act. If acomplaint relates to charges, contact the
General Services Commission (the “GSC”) at (512) 475-2497. Certain violations of the Act
involve possible crimina penalties and those items should be reported to the county attorney
or criminal digtrict attorney.

Federal Agencies. The Act does not apply to the federa government or to any of its
departments or agencies. If you are seeking information from the federal government, the
appropriate law isthe federal Freedom of Information Act. That law’s rules and procedures
are different from the Texas Public Information Act.
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Rights of Requestors

All persons who request public information have the right to:

* Recelve treatment equal to al other requestors

* Receive astatement of estimated charges in advance

 Choose whether to inspect the requested information, copy the information, or
both

* Benotified when the governmental body asksthe OAG for aruling on whether
the information must be withheld

* Lodge acomplaint with GSC regarding any improper charges for responding
to a public information request

» Lodge acomplaint with the OAG Hotline or the county attorney or criminal
district attorney regarding any alleged violation of the Act

Responsibilities of Requestors
All persons who request public information have the responsibility to:

» Submit a written request according to a governmental body’s reasonable
procedures

* Include enough description and detail of the information that you want so that
the governmental body can accurately identify and locate the items you are
requesting

» Cooperate with the governmenta body’ s reasonable requests that you clarify
the type or amount of information that you are requesting

* Respond promptly in writing to all written communications from the
governmental body (including any written estimate of charges)

» Make atimely payment for all valid charges

» Keep al appointments for inspection of records or for pick up of copies

Rights of Governmental Bodies

All governmenta bodies responding to information requests have the right to:

» Establish reasonable procedures for inspecting or copying information
Request and receive clarification of vague or overly broad requests

Request an OAG ruling regarding whether any information may be withheld
Receive timely payment for al copy charges or other charges

Obtain payment of overdue balances exceeding $100.00, or obtain a security
deposit, before processing additional requests from the same requestor
Request abond, prepayment or deposit if estimated costs exceed $100.00 (or,
if the governmental body has fewer than sixteen employees, $50.00)

viii



Responsibilities of Gover nmental Bodies
All governmental bodies responding to information requests have the responsibility to:

* Treat all requestors equally
Be informed about open records laws and educate employees on the
requirements of those laws
Inform requestor of cost estimates and any changesin the estimates
Confirm that the requestor agrees to pay the costs before incurring the costs
Provide requested information promptly

Inform requestor if the information will not be provided within ten business
days and give estimated date on which it will be provided
» Cooperatewith requestor to schedul e reasonabl etimesfor inspecting or copying
information

Follow Genera Services Commission regulations on charges; not overcharge
on any items; not bill for items that must be provided without charge
Request an OAG ruling regarding whether any information must be withheld
Inform third partiesif their proprietary information is being requested from the
governmental body

Inform requestor when the OAG has been asked to rule whether any
information may be withheld or must be withheld
Comply with any OAG ruling on whether an exception applies, or file suit
against the OAG within 30 days
* Respond in writing to all written communications from the GSC or the OAG

regarding complaints about violations of the Act

This handbook is aso available online at the Office of the Attorney Genera’s Web site at
www.oag.state.tx.us. The Web site aso provides access to the following opinions:
1) Attorney General Opinions dating from 1939 through the present; 2) all formal Open
RecordsDecisions(ORDs); and 3) al informal Open Recordsletter rulings (ORs) issued since
January 1999. Additional toolsfound on the site include the Open Meetings Handbook, the
text of the Public Information and Open Meetings Acts, and other valuable publications and
resources for governmental bodies and citizens.

Hard copies of Attorney General publications and opinions may be obtained through the
Support Services Division’sOpinion Library by calling (512) 936-1730 or faxing (512) 462-
0548. Written requests for publications and opinions may be mailed to:

Office of the Attorney General
Support Services Division
Opinion Library

P.O. Box 12548

Austin, Texas 78711-2548



Thefollowing isalist of telephone numbers that may be helpful to persons needing answers
to open government questions.

Open Government Hotline ToLL-FREE (877) OPEN TEX
for questions regarding TPIA and TOMA or (512) 478-6736
Opinion Library, Office of the Attorney General (512) 936-1730

for copies of handbooks and opinions

General Services Commission (512) 475-2497
for questions regarding the costs of copies

Freedom of Information Foundation (800) 580-6651
for questions regarding FOIA

State Board of Medical Examiners (512) 305-7065
for questions on access to medical records

State Library and Archives Commission (512) 452-9242
Records Management Assistance
for records retention questions

U.S. Department of Education (202) 260-3887
Family Policy Compliance Officer
for questions regarding FERPA and education records



How the Public Information Act Works

Note on Terminology

In previous publications and rulings, the Office of the Attorney Generd (the* OAG”) hasreferred
to Chapter 552 of the Government Code as the “ Open Records Act.” The OAG, in conformity
with the statute, has now adopted the term “ Public Information Act” to refer to the provisons of
chapter 552. However, the OAG will continue, in this handbook and elsewhere, to use the term
“open records’ in other contexts, such as “open records request,” and “open records decision.”

The star symbol i { is used throughout the handbook to indicate sectionsthat discuss
sgnificant changes in the law that have occurred since publication of the 1998 handbook.

PART ONE:
How the Public Information Act Works

|. Overview

A. Historical Background

The Texas Public Information Act (the “Public Information Act” or the “Act”) was adopted
in 1973 by the reform-minded Sixty-third Legidature! The Sharpstown scandal, which
occurred in 1969 and cametto light in 1971, provided the motivation for severa enactments
opening up government to the people.?

The Act was initidly codified as V.T.C.S. article 6252-17a, which was repealed in 19933
The Public Information Act is now codified in the Texas Government Code at chapter 552.*
The codification of the Act was a nonsubstantive revision.®

L Act of May 19, 1973, 63 Leg., R.S,, ch. 424, 1973 Tex. Gen. Laws 1112.

2 See generally Mutscher v. State, 514 SW.2d 905 (Tex. Crim. App. 1974) (summarizing events of
Sharpstown scandal).

8 Act of May 4, 1993, 73" Leg., R.S,, ch. 268, § 46, 1993 Tex. Gen. Laws 583, 986.
41d. 81, 1993 Tex. Gen. Laws 583, 594-607.
°|1d. § 47, 1993 Tex. Gen. Laws 583, 986.

2000 Texas Public Information Handbook ¢ Office of the Attorney General
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How the Public Information Act Works

B. Policy; Construction

The preamble of the Public Information Act is now codified at section 552.001 of the
Government Code. It declares the basis for the policy of open government expressed in the
Public Information Act. It finds that bass in “the American conditutiond form of
representative government” and “the principle that government is the servant and not the
measter of the people” It further explainsthis principle in terms of the need for an informed
atizenry:

The people, in delegatingauthority, do not givetheir public servantsthe
right to decidewhat isgood for the peopleto know and what isnot good
for them toknow. Thepeopleinsst on remaining informed sothat they
may retain control over theinstrumentsthey have created.

The purpose of the Public Information Act is to maintain the peopl€’ s control “over the
indruments they have created.” The Act requires the Office of the Attorney Generd to
congtrue the Act liberdly in favor of open government.®

C. Attorney General to Maintain Uniformity in Application,
Operation, and Interpretation of the Act.

A new provision, section 552.011 of the Government Code, authorizes the attorney genera
to prepare, digtribute, and publish materias, including detailed and comprehensive written
decisons and opinions, in order to maintain uniformity in the application, operation, and
interpretation of the Act.’

D. Section 552.021

Section552.021 of the Government Codeisthe starting point for understanding the operation
of the Public Information Act. It provides asfollows.

Public information is available to the public at a minimum during the
normal business hours of the gover nmental body.

This provison tells us that information in the possession of a governmenta body is generaly
avallable to the public. Section 552.002(a) defines “public information” as information
“collected, assembled, or maintained . . . by a governmenta body,” or for such a bodly if it

5 Gov't Code § 552.001(b).
" Act of May 25, 1999, 76" Leg., R.S,, S.B. 1851, § 4, (codified at Gov't Code § 552.011).

2000 Texas Public Information Handbook ¢ Office of the Attorney General
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How the Public Information Act Works

“owns. . . or hasaright of access to” the information.® If the governmental body wishes
to withhold information from a member of the public, it must show that the requested
information is within one of the exceptions to required public disclosure. (For a
discussion of the governmental body’s duty to make this showing, refer to the section
beginning on page 39 of this handbook.) Subchapter C of the Act, sections 552.101
through 552.132, lists the specific exceptions to required public disclosure; these
exceptions are discussed in part two (beginning on page 64) of this handbook.

|I. Entities Subject to the Public Information Act

The Public Information Act applies to information of every “governmental body.”
“Governmental body” is defined in section 552.003(1)(A) of the Government Code to
mean:

() a board, commission, department, committee, institution, agency,
or office that is within or is created by the executive or legidative
branch of stategover nment and that isdir ected by oneor moreelected
or appointed members;

(if) acounty commissionerscourt in the state;

(iif) amunicipal governing body in the state;

(iv) a deliberative body that has rulemaking or quasi-judicial power
and that is classified as a department, agency, or political subdivision
of a county or municipality;

(v) aschool district board of trustees,

(vi) a county board of school trustees;

(vii) a county board of education;

(viii) the governing board of a special district;

8 Open RecordsDecision No. 363 (1983) (concluding that informationispublic unlessit fall swithin specific
exception).

2000 Texas Public Information Handbook ¢ Office of the Attorney General
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How the Public Information Act Works

(ix) the governing body of a nonprofit corporation organized under
Chapter 67, Water Code, that providesawater supply or wastewater
service, or both, and is exempt from ad valorem taxation under
Section 11.30, Tax Code; and

(X) the part, section, or portion of an organization, corporation,
commission, committee, institution, or agency that spends or that is
supported in whole or in part by public funds.

The judiciary is expressy excluded from the definition of “governmenta body.”® The
required public release of records of the judiciary is governed by Rule 12 of the Texas
Rules of Judicial Administration.’ (For adiscussion of the judiciary exclusion, refer to
page 10 of this handbook.)

An entity that doesnot believeitisa“governmental body” within thisdefinitionisadvised
to timely request a decision from the attorney genera under subchapter G of the Act if
there has been no previous determination regarding this issue and it wishes to withhold
the requested information. See Blankenship v. Brazos Higher Educ. Auth., Inc., 975
SW.2d 353 (Tex. App.—Waco 1998, pet. denied) (entity does not admit that it is
governmental body by virtue of request for opinion from attorney genera). (For a
discussion of the governmental body’ s duty under subchapter G, refer to page 33 of this
handbook.)

A. State and Local Governmental Bodies

The definition of the term “governmental body” encompasses al public entities in the
executive and legidative branches of government at the state and local levels. Although
asheriff’ s office, for example, is not within the scope of section 552.003(1)(A)(i)-(ix), it
is supported by public funds and is therefore a “governmental body” within section
552.003(1)(A)(x).*

B. Private Entities That Are Supported By or That Spend Public
Funds

An entity that issupported in whole or in part by public funds or that spends public funds
isagovernmental body under section 552.003(1)(A)(x) of the Government Code. Public

°® Gov't Code § 552.003(1)(B).
10 Rule 12 of the Texas Rules of Judicial Administration islocated at Appendix A in this handbook.

1 Open Records Decision No. 78 (1975) (discussing statutory predecessor to section 552.003(1)(A)(x)); see
Permian Report v. Lacy, 817 SW.2d 175 (Tex. App.—El Paso 1991, writ denied) (suggesting that county
clerk’s officeis subject to Public Information Act as agency supported by public funds).

2000 Texas Public Information Handbook ¢ Office of the Attorney General
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How the Public Information Act Works

funds are “funds of the state or of agovernmental subdivision of the state.”*? The Public
Information Act does not apply to private persons or businesses simply because they
provide goods or services under a contract with a governmental body.*® An entity that
receives public fundsis not a governmental body if its agreement with the government
imposes “aspecific and definite obligation . . . to provide a measurable amount of service
inexchangefor acertain amount of money aswould be expected in atypical arms-length
contract for services between a vendor and purchaser.”*

For example, in Knegland v. National Collegiate Athletic Ass'n,*® an appellate court
examined the financia relationships between Texas public universities and the National
Collegiate Athletic Association (“NCAA™) to determine whether the NCAA was a
governmental body within the statutory predecessor to section 552.003(1)(A)(x). The
court below had concluded that the NCAA was subject to the Public Information Act,
finding that its receipt of dues, assessments of television rights fees, and unreimbursed
expenses from state universities congtituted general support with public funds. The
appellate court reversed, holding that the NCAA fell outside the definition of a
governmental body because the public university membersreceived aquid pro quointhe
form of specific, measurable services.’®

If, however, agovernmental body makes an unrestricted grant of fundsto a private entity
to use for its general support, the private entity is a governmental body subject to the
Public Information Act.*’ If adistinct part of an entity issupported by public fundswithin
section 552.003(1)(A)(X) of the Government Code, the recordsre ating to that part or section
of the entity are subject to the Public Information Act, but recordsrel ating to parts of the entity
not supported by public funds are not subject to the Act.*8

The fallowing formal decisionsfound certain private entities to be governmental bodies under
section 552.003(1)(A)(x) or its statutory predecessor:

2 Gov't Code § 552.003(5).

13 Open Records Decision No. 1 (1973) (concluding that bank that holds funds of governmental body is not
subject to Act).

14 Open Records Decision No. 228 at 2 (1979); see also Attorney General Opinion JM-821 (1987).
15850 F.2d 224 (5th Cir. 1988), rev' g 650 F. Supp. 1047 (W.D. Tex. 1986), cert. denied, 488 U.S. 1042
(1989).

6 See also A. H. Belo Corp. v. Southern Methodist Univ., 734 SW.2d 720 (Tex. App.—Dallas 1987, writ
denied) (finding that funds distributed by Southwest Conference to private university members were not
public funds; thus, private universities were not governmental bodies).

7 Open Records Decision No. 228 (1979).
18 Open Records Decision No. 602 (1992).
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Attorney Genera Opinion JM-821 (1987) — avolunteer fire department receiving
generd support from afire prevention digtrict;

Open Records Decision No. 621 (1993) — the Arlington Chamber of Commerce
and the Arlington Economic Devel opment Foundation, through which the chamber
of commerce receives support of public funds;

Open Records Decision No. 602 (1992) — the portion of the Dalas Museum of
Art that is supported by public funds;

Open Records Decison No. 601 (1992) — the El Paso Housing Finance
Corporation, established pursuant to chapter 394 of the Local Government Code
and supported by public funds;

Open Records Decision No. 509 (1988) — a nonprofit corporation established
under the federal Job Training Partnership Act® and supported by federa funds
appropriated by the state and advances of state funds in anticipation of receipt of
federd funds;

Open Records Decision No. 273 (1981) — asearch advisory committee that was
established by aboard of regentsto recommend candidatesfor university president
and that expended public funds,

Open Records Decision No. 228 (1979) — aprivate, nonprofit corporation, with
the purpose of promoting the interests of the ares, that received generd support
from the city; and

Open Records Decision Nos. 201, 195 (1978) — entities officidly designated as
community action agencies under the federal Economic Opportunity Act of 1964%°
and supported by funds of the state or a political subdivison.

The following decisions found other private entities not to be governmenta bodies under the
statutory predecessor to section 552.003(1)(A)(X):

Open Records Decision No. 602 (1992) — the portion of the Dalas Museum of
Art not supported by public funds, in particular, a pecific privately donated art
collection;

®29U.S.C. §1501.
242 U.S.C. § 2781 (repealed August 13, 1981).
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Open Records Decision No. 569 (1990) — the Fiesta San Antonio Commission,
which leases facilities from the city and receives permits and licenses to use public
Streets for parades and other events;

Open Records Decison No. 510 (1988) — a private university whose sudents
receive State tuition grants; and

Open Records Decison No. 317 (1982) — task forces appointed by a
mayor-dect’ s campagn gaff to examine the city government.

See also Blankenship v. Brazos Higher Educ. Auth., Inc., 975 SW.2d 353 (Tex.
App.—Waco 1998, pet. denied) (nonprofit organization which issues revenue bonds to
purchase student loans pursuant to city’ srequest isnot governmental body subject to Act; fact
that city gpprovesorganization’ sbond i ssuance does not amount to being supported by public
funds).

Additiondly, in recent informal letter rulings, the Attorney Generd found that various entities
are conddered governmental bodies under section 552.003(1)(A)(x) or its statutory
predecessor, including: Hae County Crisis Center;? Las Casas Foundation; % SER-Jobs
for Progress, Inc.;2 Dd Mar College Foundation;* Community Development Corporation
of Brownsville?® Fort Worth Dalas Balet;*® Caritas, Inc.;?” University of TexasInvestment
Management Company (“UTIMCQO");? the West Columbia Volunteer Fire Department;
the City of Arlington Housing Authority;*° the Tarrant County Bail Bond Board®! the
Houstor/Harris County Sports Facility Public Advisory Committeg;® the Valey Initiative for

21 Open Records Letter No. 99-1519 (1999).
22 Open Records L etter No. 98-2310 (1998).
2 Open Records L etter No. 98-2252 (1998).
2 Open Records Letter No. 98-1026 (1998).
% Open Records L etter No. 98-0286 (1998).
% Open Records Letter No. 97-2733 (1997).
27 Open Records Letter No. 97-1447 (1997).
% Open Records Letter No. 97-1776 (1997).
% Open Records Letter No. 97-0205 (1997).
% Open Records Letter No. 96-1943 (1996); see also Open Records Decision No. 268 (1981) (noting that
because housing authorities “perform essential governmental functions,” and because funds they collect
from rentals are “public moneys,” housing authorities are governmental bodies within meaning of Act).
3 Open Records Letter No. 96-1625 (1996).

%2 Open Records L etter No. 96-1318 (1996).
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Deve opment and Advancement;* the Houston Regiona HIV/AIDS Resource Group; the
Buffdo Springs Lake Volunteer Fire Department;® and the Dalas Plan.** Conversdly, in
other recent informad letter rulings, the Attorney Genera found that certain entities are not
governmenta bodiesundersection552.003(1) (A)(X) or itsstatutory predecessor, including:
the University of Texas Foundation;*” Austin Community Television;* the Sabine Fund
and CannataHouses Divisions of the Greater Houston Preservation Alliance;* and Santo
Water Supply Corporation.*

C. Certain Property Owners Associations Subject to Act

In House Bill 3407, the Seventy-sixth Legisature added section 552.0035 to the Act.*
Section 552.0035 provides:

A property owners association is subject to [the Act] in the same
manner asagovernmental body if:

(2) member ship in theproperty owners association ismandatory
for owners or for a defined class of owners of private real
property in a defined geographic area in a county with a
population of 2.8 million or moreor in a county adjacent to a county
with a population of 2.8 million or more;

(2) the property owners association has the power to make
mandatory special assessments for capital improvements or
mandatory regular assessments; and

(3) theamount of the mandatory special or regular assessments
is or has ever been based in whole or in part on the value at
which the state or a local governmental body assesses the
property for purposes of ad valorem taxation under Section 20,
ArticleVIII, Texas Congtitution. [Emphasis added.]

33 Open Records L etter No. 96-0993 (1996).
34 Open Records L etter No. 96-0766 (1996).
% Open Records Letter No. 96-0079 (1996).

% Open Records Letter No. 95-078 (1995) (group of consultants working on long-range plan for City of
Dallas).

37 Open Records Letter No. 97-1595 (1997).

% Open Records L etter No. 95-1628 (1995).

% Open Records L etter No. 94-871 (1994).

40 Open Records Letter No. 96-1133 (1996).

41 Act of May 26, 1999, 76" Leg., R.S., H.B. 3407, § 2 (codified at Gov't Code § 552.0035).
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The only county in Texas currently having a population of 2.8 million or moreisHarris
County. The counties adjoining Harris County are Waller, Fort Bend, Brazoria,
Galveston, Chambers, Liberty, and Montgomery counties. Thus, property owners
associations located in those counties and otherwise within the parameters of section
552.0035 are considered to be governmental bodies for purposes of the Act.

D. A Governmental Body Holding Records for Another
Governmental Body

One governmental body may hold information on behalf of another governmental body.
For example, state agencies may transfer noncurrent records to the Records M anagement
Division of the Texas State Library and ArchivesCommission for storage.*? State agency
records held by the library under the state records management program should be
requested from the originating state agency, not the state library.*® The governmental
body by or for which information is “collected, assembled, or maintained” pursuant to
section 552.002(a) retai nsultimateresponsibility for disclosing or withholdinginformation
in response to a request under the Public Information Act, even though another
governmental body has physical custody of it.** (For ageneral discussion on thetransfer
of information between governmental entities, refer to page 31 of this handbook.)

E. Private EntitiesHolding Records for Governmental Bodies

On occasion, when a governmental body has contracted with a private consultant to
prepare information for the governmental body, the consultant keeps the report and data
in their office, and the governmental body reviews it there. Although theinformationis
not in the physical custody of the governmental body, the information is in the
constructive custody of the governmental body and is therefore subject to the Public
Information Act.** The private consultant is acting as the governmental body’ s agent in
holding the records.

The Public Information Act was amended in 1989 to codify this interpretation of the
Act.*® Therevision made by thisamendment isnow codified in section 552.002(a) of the
Government Code and is emphasized in the following quotation:

42 Open Records Decision No. 617 (1993).

4 |d.; see also Open Records Decision No. 576 (1990) (concluding that Alcoholic Beverage Commission
remainsresponsiblefor responding to open records requestsfor records of commission held by Comptroller
pursuant to interagency contract).

4 Open Records Decision No. 576 (1990).
5 Open Records Decision No. 462 (1987).
4 Act of May 29, 1989, 71st Leg., R.S., ch. 1248, § 9, 1989 Tex. Gen. Laws 4996, 5023; (1990).
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(@) In thischapter, “public information” means information that is
collected, assembled, or maintained under a law or ordinance or in
connection with the transaction of official business:

(1) by agovernmental body; or

(2) for a governmental body and the governmental body owns the
information or hasaright of accesstoit. [Emphasis added.]

Thefollowing decisionsrecognized that variousrecords held for governmental bodiesby
private entities are subject to the Public Information Act:

Open Records Decision No. 585 (1991) — the city manager may not contract
away theright to inspect thelist of applicants maintained by aprivate consultant
for the city;

Open Records Decision No. 499 (1988) — the records held by a private
attorney employed by a municipality that relate to legal services performed at
the request of the municipality;

Open Records Decision No. 462 (1987) — records regarding theinvestigation
of a university football program prepared by a law firm on behalf of the
university and kept at the law firm's office; and

Open Records Decision No. 437 (1986) — the records prepared by bond
underwritersand attorneysfor autility district and kept in an attorney’ s office.*’

F. Judiciary Excluded from the Public Information Act

Section 552.003(1)(B) of the Government Code excludes the judiciary from the Public
Information Act. However, the Seventy-sixth Legidature, in Senate Bill 1851, added
section 552.0035 to the Act* which specifically provides that accessto judicial records
isgoverned by rules adopted by the Supreme Court of Texas or by other applicable laws
andrules.®® (See Appendix A for Rule 12 of the Texas Rulesof Judicial Administration.)

47 See also Open Records Decision No. 585 (1991) (overruling Open Records Decision Nos. 499 (1988), 462
(1987), 437 (1986) to extent that they suggest that governmental body can waive its right of access to
information gathered on its behalf).

“8 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 1 (codified a Gov't Code § 552.0035).

“1d.; seeR. Jud. Admin. 12; see also, e.g., Ashpolev. Millard, 778 S.W.2d 169, 170 (Tex. App.—Houston
[1st Dist.] 1989, no writ) (public has right to inspect and copy judicial records subject to court’ s inherent
power to control public access to its records); Attorney General Opinion DM-166 (1992); Open Records
Decision No. 25 (1974).
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This provision, however, expressly provides that it does not address whether particular
records are judicia records.

The purposes and limits of section 552.003(1)(B) were discussed in Benavides v. Lee.*®
At issue in that case were agpplications for the position of juvenile probation officer
submitted to the Webb County Juvenile Board. The court determined that the board was
not “an extension of the judiciary” for purposes of the Public Information Act, even
though the board consisted of members of thejudiciary and the county judge. The court
stated asfollows:

The Board isnot acourt. A separate entity, the juvenile court, not the Board,
exists to adjudicate matters concerning juveniles. Nor is the Board directly
controlled or supervised by a court.

Moreover, simply becausethe L egidature chosejudges as Board members, art.
5139J3J, 8 1, does not in itself indicate they perform on the Board as members
of thejudiciary. . .. [C]lassification of the Board asjudicia or not depends on
thefunctionsof theBoard, not on members' serviceel sewhereingovernment.®*

The decisions made by the board were administrative, not judicial, and the selection of
aprobation officer was part of theboard’ sadministration of thejuvenileprobation system,
not ajudicia act by ajudicia body. The court continued:

The judiciary exception, 8 2(1)(G) [now section 552.003(1)(B) of the
Government Code], isimportant to safeguardjudicial proceedingsand maintain
theindependenceof thejudicia branch of government, preserving statutory and
case law already governing access to judicia records. But it must not be
extended to every governmental entity having any connection with the
judiciary.>

The Texas Supreme Court al so addressed thejudiciary exceptionin Holmesv. Morales.*
In that case, the court found that “judicial power” as provided for in article V, section 1
of the Texas Constitution “embraces powers to hear facts, to decide issues of fact made
by pleadings, to decide questions of law involved, to render and enter judgment on facts
in accordance with law as determined by the court, and to execute judgment on

% Benavidesv. Lee, 665 S.W.2d 151 (Tex. App.—San Antonio 1983, no writ).
*1|d. at 151-52 (footnote omitted).

2|d. at 152.

53 924 SW.2d 920 (Tex. 1996).
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sentences.”>* Because the court found that the Harris County District Attorney did not
perform these functions, it held that the District Attorney isnot amember of thejudiciary,
but is a governmenta body within the meaning of the Public Information Act.

A recent ruling of the attorney general, Open Records Decision No. 657 (1997),
concluded that tel ephone billing records of the supreme court did not relateto the exercise
of judicial powers but rather to routine administration and were not “records of the
judiciary” for purposes of the Public Information Act. The Texas Supreme Court
subsequently overruled Open Records Decision No. 657 (1997), finding that the court
was not agovernmental body under the Act and that itsrecordswere therefore not subject
to the Act.®

The State Bar of Texas is a “public corporation and an administrative agency of the
judicial department of government.”® Section 81.033 of the Government Code provides
that, with certain exceptions, all records of the State Bar are subject to the Public
Information Act.>” Compare In re Nolo Press/Folk Law, Inc., 991 SW.2d 768 (Tex.
1999) (Unauthorized Practice of Law Committee of State Bar is judicial agency and
therefore subject to Rule 12 of Rules of Judicial Administration).

The following decisions address the judiciary exclusion:

Open Records Decision No. 646 (1996) — a community supervison and
corrections department is a governmenta body and is not part of the judiciary for
purposes of the Public Information Act. Adminigtrative records such as personne
files and other records reflecting the day-to-day management of a community
supervision and corrections department are subject to the Public Information Act.
On the other hand, specific recordsregarding individual s on probation and subject
to the direct supervision of a court that are held by a community supervison and
corrections department are not subject to the Public Information Act because such
records are held on behdf of the judiciary;*®

|d. at 923.
%5 Order and Opinion Denying Request Under Open RecordsAct, No. 97-9141, 1997 WL 583726 (Tex. August
21, 1997) (not reported in S.W.2d).

% Gov't Code § 81.011(a); see Open Records Decision No. 47 (1974) (concluding that records of state bar
grievance committee were confidential pursuant to Texas Supreme Court rule; not deciding whether state
bar was part of judiciary).

% See Open Records Decision No. 604 (1992) (considering request for list of registrants for Professional
Development Programs).

%8 But see Gov’ t Code § 76.006 (document eval uating performance of officer of community supervision and
corrections department who supervises defendants placed on community supervision is confidential).
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Open Records Decision No. 610 (1992) — the books and records of an
insurance company placed in receivership pursuant to article 21.28 of the
Insurance Code are excluded from the Public Information Act asrecords of the
judiciary;

Open RecordsDecision No. 572 (1990) — certain records of the Bexar County
Personal Bond Program are within the judiciary exclusion;

Open Records Decision No. 527 (1989) — the records of the Court Reporters
Certification Board, which is supervised by the Texas Supreme Court, are not
records of the judiciary;

Open Records Decision No. 513 (1988) — records held by a district attorney
on behalf of agrand jury areinthegrand jury’ s constructive possession and are
not subject to the Public Information Act;

Open Records Decision No. 204 (1978) — information held by acounty judge
as a member of the county commissioners court is subject to the Public
Information Act; and

Open Records Decision No. 25 (1974) — the records of ajustice of the peace
are not subject to the Public Information Act but may be inspected under
statutory and common law rights of access.

[11. Information Subject to the Public
I nformation Act

A. Public Information |Is Contained in Records of All Forms

Consistent with attorney general rulingsthat construed the statutory predecessor to section
552.002(b),*® section 552.002(b) confirms that the Public Information Act applies to
recorded information in practically any medium, including paper; film; a magnetic,
optical, or solid state device that can store an electronic signd; tape; mylar; linen; silk; and
vellum. Section 552.002(c) specifies that “[t]he genera forms in which the media
containing public information exist include a book, paper, letter, document, printout,
photograph, film, tape, microfiche, microfilm, photostat, sound recording, map and
drawing and a voice, data, or video representation held in computer memory.”

% Open Records Decision Nos. 492 (1988) (raw data collected by outside consultant, but accessed by
comptroller through data link and stored on comptroller’s computer system), 432 (1985) (photographic
negatives), 413 (1984) (sketches), 364 (1983) (videotapes), 352 (1982) (computer tapes), 35 (1974) (tape
recordings).
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B. Exclusion of Tangible Items

Degspite the assumption in Open Records Decision No. 252 (1980) that the Public
Information Act appliesto physical evidence, the prevailing view is that tangible items
such as atool or akey are not “information” within the Act, even though they may be
copied or analyzed to produceinformation. In Open Records Decision No. 581 (1990),
the attorney general dealt with a request for the source code, documentation, and the
computer program documentation standards of computer programs used by a state
university. Therequested codes, documentation, and documentation standards contained
security measures designed to prevent unauthorized access to student records. The
attorney general noted that the sole significance of the computer source code,
documentation, and documentati on standardswas “asatool for the storage, manipul ation,
and security of other information.”®® While acknowledging the comprehensive scope of
the term “information,” the attorney general nevertheless determined that the legidature
could not haveintended that the Public I nformation Act compromisethe physical security
of information management systems or other government property.®* The attorney
general concluded that information used solely as a tool to maintain, manipulate, or
protect public property was not the kind of information made public by the statutory
predecessor to section 552.021 of the Public Information Act.%?

C. Personal Notes

A few early decisions of the attorney general found that certain personal notes of public
employees were not “information collected, assembled, or maintained by governmental
bodies pursuant to law or ordinance or in connection with the transaction of official
business.”®® Thus, such personal notes were not considered subject to the Public
Information Act.** More recent decisions, however, have concluded that personal notes
are not necessarily excluded from the definition of “public information” and may be

6 Open Records Decision No. 581 at 6 (1990).
81 1d. at 5-6 (drawing comparison to door key, whose solesignificance as“information” isits utility as tool
in matching internal mechanism of lock).

€2 1d. at 6 (overruling in part Open Records Decision No. 401 (1983), which had suggested that implied
exceptiontorequired publicdisclosure appliedto requested computer programs); see al so Attorney General

Opinion DM-41 (1991) (concluding that formatting codes are not “information” subject to Act).
& Open Records Decision No. 77 (1975) (quoting statutory predecessor to section 552.021).

6 See Open Records Decision No. 116 (1975) (concluding that portions of desk calendar kept by governor’s
aide comprising notes of private activitiesand aide’ snotes made solely for hisown informational purposes
arenot publicinformation); see also Open Records Decision No. 145 (1976) (concluding that handwritten
notes on university president’s calendar are not public information).
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subject tothe Act.®® Relevant factorsto be considered in determining whether apersonal
document is subject to the Act may include, but are not limited to, the following: who
prepared the document; who possesses or controls the document and who has access to
it; the nature of its contents, whether the document is used in conducting the business of
the governmental body; and whether public funds were expended in creating or
maintaining the document.®® Governmental bodies are advised to use caution in relying
on early open records decisions that address “personal notes.”

. Commercially Available Information
Section 552.027 provides:

(@) A governmental body isnot required under thischapter to allow
the inspection of or to provide a copy of information in acommercial
book or publication purchased or acquired by the gover nmental body
for research purposes if the book or publication is commercially
availableto the public.

(b) Although information in a book or publication may be made
available to the public asa resource material, such asalibrary book,
a governmental body is not required to make a copy of the
information in responseto a request for public infor mation.

(c) A governmental body shall allow the inspection of information in
a book or publication that is made part of, incorporated into, or
referred toin aruleor policy of a governmental body.

This section is designed to aleviate the burden of providing copies of commercially
availablebooks, publications, and resource materialsmaintained by governmental bodies,
such as telephone directories, dictionaries, encyclopedias, statutes, and periodicals.
Therefore, section 552.027 provides exemptions from the definition of “public
information” under section 552.002 for commercialy available research material.
However, pursuant to subsection (c) of section 552.027, agovernmental body must allow
ingpection of a publication which is made a part of, or referred to in, arule or policy of
the governmental body.

® See, e.g., Open Records Decision Nos. 635 (1995) (public official’ s or employee’ s appointment calendar,
including personal entries, may be subject to Act), 626 (1994) (handwritten notes taken during oral
interview by Texas Department of Public Safety promotion board members are subject to Act), 450 (1986)
(handwritten notestaken by appraiser while observing teacher’ s classroom performance are subject to Act),
120 (1976) (faculty members' written evaluations of doctoral student’ squalifying exam are subject to Act).

% See Open Records Decision No. 635 (1995).
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V. Proceduresfor Accessto Public I nformation

A.
Act

I nfor ming Public of Basic Rights and Responsibilities Under the

In Senate Bill 1851, the Seventy-sixth Legislature added section 552.205 to the Act.®’
Section 552.205 requiresthe officer for public information of agovernmental body, beginning
January 3, 2000,% to display asignintheform reguired by the Genera Services Commission
that contains basic information about the rights of a requestor, the respongbilities of a
governmental body, and the procedures for ingpecting or obtaining a copy of public
information under the Public Information Act. The sign is to be displayed a one or more
places in the adminigrative offices of the governmental body where it is plainly visible to
membersof the public requesting information and employees of the governmental body whose
duties involve recelving or responding to requests under the Act. The sgn’s format as
prescribed by the Generd Services Commission will be made avalable to governmenta
bodiesin timeto enable their compliancewith the requirements of section 552.205.%° A chart
outlining various deadlines to which governmenta bodies and requestors are subject can be
found at Appendix B of this handbook.

. The Governmental Body’s Duty to Produce Public

Information Promptly

The Act designates the chief adminigrative officer and each eected county officer as the
officer for public information for a governmenta body.” In generd, the officer for public
information must protect public information and promptly make it available to the public for
copying or ingpecting.”  Section 552.221 specifies the duties of the officer for public
information upon recelving arequest for public information. Section 552.221 reads in part:

(@) An officer for public information of a governmental body shall
promptly produce publicinformation for ingpection, duplication, or both
on application by any person to the officer.

67 Act of May 25,1999, 76" Leg., R.S,, S.B. 1851, § 11 (codified at Gov't Code § 552.205).

68|d
69|d

.§35.

™ See Keever v. Finlan, 988 SW.2d 300 (Tex. App.—Dallas 1999, pet. filed) (school district superintendent,
rather than school board member is chief administrative officer and custodian of public records).

™ See Gov't Code 88 552.201, .202 (designating officer for public information and identifying department
heads as agents for that officer), .203 (listing general duties of officer for public information).
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(b) An officer for public information complieswith Subsection (a) by:

(1) providingthepublicinformation for ingpection or duplicationin
the offices of the governmental body; or

(2) sending copies of the public information by first class United
States mail if the person requesting the information requeststhat
copies be provided and paysthe postage and any other applicable
chargesthat therequestor has accrued under Subchapter F.

Anofficer for public information isnot responsiblefor how arequestor uses public information
or for the rlease of information after it isremoved from arecord as a result of an update, a
correction, or achange of status of the person to whom the information pertains.”

The officer for public information must “promptly produce public information” in
response to an open records request.” To “promptly produce public information” means
that a governmental body may take a reasonable amount of time to produce the
information.” What constitutes areasonable amount of time depends on thefactsin each
case. The volume of information requested is highly relevant to what constitutes a
reasonable period of time.”

If the request is to inspect the information, the Public Information Act requires only that
the officer in charge of public information makeit availablefor review within the “offices
of the governmental body.”"® Temporarily transporting records outside the office for
official use does not trigger a duty to make the records available to the public wherever
they may be.”

Subsection 552.221(c) statesthat “[i]f the requested information isunavailable at thetime
of the request to examine because it isin active use or in storage, the officer for public
information shall certify thisfact in writing to the requestor and set adate and hour within
areasonable time when the information will be available for inspection or duplication.”
The following decisions discuss when requested information isin “active use’:

2 Gov't Code § 552.204; Open Records Decision No. 660 (1999).

72 |d. § 552.221(a).

™ Open Records Decision No. 467 at 6 (1987).

®d.

7 Gov't Code § 552.221(h).

T Conely v. Peck, 929 S.W.2d 630, 632 (Tex. App.—Austin 1996, no writ).
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Open Records Decision No. 225 (1979) — asecretary’ s handwritten notes
are in active use while the secretary is typing minutes of a meeting from
them,

Open Records Decision No. 148 (1976) — a faculty member’sfileis not
inactive usethe entiretimethe member’ spromotion isunder consideration,;

Open Records Decision No. 96 (1975) — directory information about
students is in active use while the notice required by the federal Family
Educational Rights and Privacy Act of 1974 is being given; and

Open Records Decision No. 57 (1974) — afile containing student names,
addresses, and telephone numbersisin active use during registration.

If an officer for public information cannot produce public information for inspection or
duplication within ten business days after the date the information is requested, section
552.221(d) requiresthe officer to “certify that fact inwriting to the requestor and set adate
and hour within a reasonable time when the information will be available for inspection
or duplication.”

C. TheRequest for Public Information

A governmental body that receives a verbal request for information may require the
requestor to submit that request in writing because the governmental body’ s duty under
section 552.301(a) to request aruling from the attorney general arisesonly after it receives
a written request.”® Open Records Decision No. 654 (1997) found that the Public
Information Act did not require a governmental body to respond to a request for
information sent by electronic mail. However, the Seventy-fifth Legislature amended
section 552.301 by defining a written request for information to include “arequest made
inwriting that is sent to the officer for publicinformation, or the person designated by that
officer, by electronic mail or facsimile transmission.””® Therefore, Open Records
Decision No. 654 (1997) is superseded by the 1997 amendment of section 552.301.

Generaly, arequest for information need not namethe Act or be addressed to the officer
for public information.® A hypertechnical reading of the Act does not effectuate the
purpose of the Act; awritten communication that reasonably can bejudged to bearequest
for public information is a request for information under the Public Information Act.®
However, arequest made by electronic mail or facsimile transmission must be addressed

8 Open Records Decision No. 304 (1982).

™ Gov't Code 8552.301(c).

% See Open Records Decision Nos. 497 at 3 (1988), 44 at 2 (1974).
& d.
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to the officer for public information or the officer's designee.® Requests for a state
agency’ s records that are stored in the Texas State Library and Archive Commission’s
Records Management Division should be directed to the originating agency, rather than
to the state library .2

A governmental body must make a good faith effort to relate a request to information
which it holds® A governmental body may ask a requestor to clarify a request for
information if the request is unclear.®® Section 552.222(b) also provides that if alarge
amount of information has been requested, the governmental body may discuss with the
requestor how the scope of the request might be narrowed,®® but the governmental body
may not inquire into the purpose for which information will be used.®” A governmental
body may, however, make certain inquiries of arequestor who seeksinformation relating
to motor vehicle records to determine if the requestor is authorized to receive the
information under the governing statute.®

It isimplicit in several provisions of the Act that the Act applies only to information
aready in existence.® Thus, the Act does not require a governmental body to prepare
new information in response to a request.*® Nor does the Act require a governmental
body to inform a requestor if the requested information comes into existence after the
request hasbeen made.® Consequently, a governmental bodly is not required to comply
with a continuing request to supply information on a periodic basis as such information
is prepared in the future.®> Nor does the Act require a governmental body to prepare
answers to questions or to do legal research.®® Section 552.227 states that “[a]n officer
for public information or the officer’s agent is not required to perform general research
within the reference and research archives and holdings of state libraries.”

8 Gov't Code § 552.301(c).

8 Open Records Decision No. 617 (1993).

8 Open Records Decision No. 561 at 8 (1990).

8 Gov't Code § 552.222(b); see also Open Records Decision No. 304 (1982).
8 Open Records Decision No. 87 at 3 (1975).

8 Gov't Code § 552.222(a), (b).

8 |d. § 552.222(c) (referencing chapter 730, Transportation Code).

8 See Gov't Code 88 552.002, .021, .227, .351.

% Attorney General Opinion H-90 (1973); Open Records Decision Nos. 452 at 2-3 (1986), 342 at 3 (1982),
87 (1975); see also Open Records Decision Nos. 572 at 1 (1990), 555 at 1-2 (1990), 416 at 5 (1984).

%1 Open Records Decision No. 452 at 3 (1986).

%2 Attorney General Opinion JM-48 at 2 (1983); Open Records Decision Nos. 476 at 1 (1987), 465 at 1
(1987).

% See Open Records Decision Nos. 563 at 8 (1990) (considering request for federal and state laws and
regulations), 555 at 1-2 (1990) (considering request for answersto fact questions).
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Senate Bill 1851 of the Seventy-sixth Legislature added section 552.232 to the Act,
providing for thehandling of repetitiousor redundant requests.** The new section permits
agovernmenta body which receives arequest for information for which it determinesit
has aready furnished or made copies available to the requestor upon payment of
applicable charges under Subchapter F, to respond to the request by certifying to the
requestor that it has already made theinformation availableto him. The certification must
include a description of the information aready made available, the date of the
governmental body’s receipt of the origina request for the information, the date it
furnished or made the information available, a certification that no changes have been
made to the information, and the name, title, and signature of the officer for public
information, or his agent, who makes the certification.

Another new provision added by Senate Bill 1851 is section 552.0055.% This section
providesthat a subpoenaducestecum or request for discovery issued in compliance with
a statute or rule of civil or criminal procedure is not considered to be a request for
information under the Public Information Act.

. The Requestor’s Right of Access

The Public Information Act prohibits a governmental body from inquiring into a
requestor’ s reasons or motives for requesting information. In addition, a governmental
body must treat al requests for information uniformly. Sections 552.222 and 552.223
provide as follows:

§ 552.222. Permissible Inquiry by Governmental Body to Requestor.

(a) Theofficer for publicinformation and the officer’sagent may not
make an inquiry of a requestor except to establish proper
identification or except as provided by Subsection (b) or (c).

(b) If what information is requested is unclear to the governmental
body, the governmental body may ask the requestor to clarify the
request. If alarge amount of information has been requested, the
gover nmental body may discuss with the requestor how the scope of
a request might be narrowed, but the governmental body may not
inquireinto the purpose for which information will be used.

(o) If theinformation requested relatesto amotor vehiclerecord, the
officer for public information or the officer’s agent may require the

% Act of May 25, 1999, 76" Leg., R.S,, S.B. 1851, § 13 (codified at Gov't Code § 552.232).
% |d. 8 2 (codified at Gov't Code § 552.0055).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

20



How the Public Information Act Works

requestor to provide additional identifying information sufficient for
theofficer or theofficer’ sagent to deter minewhether therequestor is
gigibletoreceivetheinformation under Chapter 730, Transportation
Code. In this subsection, “motor vehicle record” has the meaning
assigned that term by Section 730.003, Transportation Code.

§ 552.223. Uniform Treatment of Requestsfor Information.

The officer for public information or the officer’s agent shall treat all
requests for information uniformly without regard to the position or
occupation of the requestor, the per son on whose behalf the request
ismade, or the status of theindividual asa member of the media.

Although section 552.223 requires an officer for public information to treat al requests
for information uniformly, section 552.028, as amended by the Seventy-sixth
L egislature,® provides as follows:

(a) A governmental body isnot required to accept or comply with a
request for information from:

(1) anindividual whoisimprisoned or confined in a correctional
facility; or

(2) an agent of that individual, other than that individual's
attorney when the attorney is requesting information that is
subject to disclosure under this chapter.

(b) Thissection doesnot prohibit agover nmental body from disclosing
toanindividual described Subsection (a)(1), or that individual’ sagent,
information held by the governmental body pertaining to that
individual.

(c) Inthissection, “correctional facility” hasthemeaning assigned by

Section 1.07(a), Penal Code.

Under section 552.028, agovernmental body isnot required to comply with arequest for
information from an inmate or his agent, other than the inmate' s attorney, even if the

% Act of May 10, 1999, 76" Leg., R.S., S.B. 744, § 1 (codiified at Gov't Code § 552.028).
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requested information pertains to the inmate.” Subsection (b) does not prohibit a
governmental body from complying with aninmate’ srequest, but neither doesit mandate
compliance.®

Generdly, arequestor may choose to inspect or to copy public information, or to both
inspect and copy public information.® A governmental body with the appropriate
statutory authority may promulgate regulationsthat prohibit inspection of public records,
while providing requestorswith copies of therecordsinstead, intheinterest of preserving
those records.!® In certain circumstances, agovernmental body may chargetherequestor
for access to or copies of the requested information. (For adiscussion of the provisons
governing the costs for obtaining access to or copies of public records, refer to page 48
of this handbook.)

1. Right to Inspect

Generdly, if a requestor chooses to inspect public information, the requestor must
complete the inspection within ten days after the date the governmental body makesthe
information available!® However, a governmental body is required to extend the
inspection period upon receiving a written request for additional time.l® If the
information is needed by the governmental body, the officer for public information may
interrupt a requestor’ sinspection of public information.’®® When a governmental body
interrupts a requestor’ s inspection of public information, the period of interruption is not
part of theten-day inspection period.*®* A governmental body may promulgate rulesthat
are consistent with the Public Information Act for efficient, safe, and speedy inspection
and copying of public information.®

% See Hickman v. Moya, 976 S.W.2d 360 (Tex. App.—Waco 1998, pet. denied); Moorev. Henry, 960 S.\W.2d
82 (Tex. App.—Houston [1st Dist.] 1996, no writ).

% Moore, 960 SW.2d at 84; Open Records Decision No. 656 at 3 (1997) (statutory predecessor to section
552.028 of Government Code appliesto request for voter registration information under section 18.008 of
Election Code when request is from incarcerated individual).

®Gov't Code 88 552.221, .225, .228, .230; Attorney General Opinion JM-292 at 5-6 (1984); Open Records
Decision No. 512 at 1-2 (1988).

10 see Attorney General Opinion DM-146 (1992) (considering Texas Department of Health regul ationsthat
requirelocal registrarsto prohibit physical accessto birth records over 50 years old and death records over
25 years old and that require registrars to provide copies of such records).

11 Gov't Code § 552.225(a); see also Open Records Decision No. 512 (1988) (holding that statutory
predecessor to section 552.225 did not apply to requests for copies of public information or authorize
governmental body to deny repeated requests for copies of public records).

12 Gov't Code § 552.225(b).
103 |d, § 552.225(C).

1041,

105 4. § 552.230.
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2. Right to Obtain Copies

If acopy of publicinformationisrequested, agovernmental body must provide“asuitable
copy . . . within a reasonable time after the date on which the copy is requested.”'%®
However, the Act does not authorize the removal of an original copy of a public record
from the office of agovernmental body.'%" If the requested records are copyrighted, they
may be open for public inspection, but agovernmental body isnot required to furnish the
requestor with copies of such records,' and the requestor assumesthe duty of complying
with the federal copyright law.'%

A governmental body may receive a request for a public record that contains both
publicly available and excepted information. Inadecision that involved adocument that
contained both publicly available information and information that was excepted from
disclosure by the statutory predecessor to section 552.111, the attorney generd
determined that the Act did not permit the governmenta body to provide the requestor
with anew document created in response to the request on which the publicly available
information had been consolidated and retyped, unless the requestor agreed to receive a
retyped document.!'® Rather, the attorney general concluded that the statutory
predecessor to section 552.228 required the governmental body to make availableto the
public copies of the actual public records that the governmental body had collected,
assembled, or maintained, with the excepted information excised. !

The public’s right to suitable copies of public information has been considered in the
following decisions:

Attorney General Opinion JM-757 (1987) — a governmental body may
refuseto allow members of the public to duplicate public records by means
of portable copying equipment when it is unreasonably disruptive of
working conditions, when the records contain confidential information,
when it would cause safety hazards, or when it would interfere with other
persons’ rights to inspect and copy records,

Open Records Decision No. 633 (1995) — a governmental body does not
comply with the Public Information Act by releasing to the requestor another
record asasubstitute for any specifically requested offense report portionsthat

16 |4, § 552.228(a).

107 |d. § 552.226.

108 Attorney General Opinion JM-672 at 2-3 (1987); Open Records Decision No. 550 at 8-9 (1990).
1% Open Records Decision No. 550 at 9 (1990).

110 Open Records Decision No. 606 at 2-3 (1992).

111 Id
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are not excepted from required public disclosure, unless the requestor agrees
to the subgtitution;

Open RecordsDecision No. 571 (1990) — the Public Information Act does
not giveamember of the public aright to use acomputer terminal to search
for public records; and

Open Records Decision No. 243 (1980) — a governmental body is not
required to compile or extract information if the information can be made
available by giving the requestor access to the records themselves.*?

E. Computer and Electronic Information

Section 552.228(b) provides:

If agovernmental body is unable to provide the information in the requested format for
any of the reasons described by section 552.228(b), the governmental body shall provide
the information in apaper format or another medium that is acceptableto the requestor.**
A governmental body is not required to use material provided by arequestor, such asa

If public information exists in an eectronic or magnetic medium, the
requestor may request a copy either on paper or in an eectronic
medium, such ason disketteor on magnetictape. A governmental body
shall provide a copy in therequested medium if:

(1) thegover nmental body hasthetechnological ability toproduce
a copy of the requested information in the requested medium;

(2) the governmental body is not required to purchase any
software or hardwar e to accommodate the request; and

(3) provision of a copy of the information in the requested
medium will not violate the terms of any copyright agreement
between the gover nmental body and a third party.

diskette, but rather may use its own supplies to comply with a request.*'

112 See al so Open Records Decision Nos. 512 (1988), 465 (1987), 144 (1976).
113, § 552.228(C).

114 Id
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If arequest for public information requires “programming or manipul ation of data,”**> and
“compliance with the request is not feasible or will result in substantial interference with
its ongoing operations,”*!¢ or “the information could be made available in the requested
form only at a cost that covers the programming and manipulation of data,”*!’ a
governmental body is required to provide the requestor with a written statement
describing the form in which the information isavailable, adescription of what would be
required to providetheinformationin therequested form, and astatement of the estimated
cost and timeto providetheinformationintherequested form.1*® The governmental body
shall provide the statement to the requestor within twenty days after the date that the
governmental body received the request.’’® If, however, the governmental body gives
written notice within the twenty days that additional time is needed, the governmental
body has an additional ten daysto providethe statement.*?® Oncethe governmental body
provides the statement to the requestor, the governmental body has no obligation to
providetherequested information in therequested form until therequestor respondsto the
governmental body in writing.*#*

V. Disclosureto Selected Per sons

A. General Rule Under the Public Information Act, Public
Information Is Available to All Member s of the Public

ThePublic Information Act statesin severa provisionsthat publicinformationisavailable
to “the people,” “the public,” and “any person.”*?? Thus, the Public Information Act dedls
primarily with the general public’ s accessto information; it does not, as agenera matter,
giveanindividua a“special right of access’ toinformation concerning that individual that
is not otherwise public information.'® Information that a governmental body collects,
assembles, or maintainsis, in genera, either open to all members of the public or closed
to al members of the public.

1151d. § 552.231(a)(1); seeid. § 552.003(2), (4) (defining “manipulation” and “programming”).
16 |, § 552.231(2) (2)(A).

74, § 552.231(a)(2)(B).

118 d. § 552.231(a), (b); see Open Records Decision No. 661 at 6-8 (1999).

194, § 552.231(c).

120 Id

21| d, § 552.231(d); see Open Records Decision No. 661 (1999) (section 552.231 enables governmental body
and requestor to reach agreement as to cost, time, and other terms of responding to request requiring
programming or manipulation of data).

122 See, e.g., Gov't Code §8 552.001, .021, .221(a).

123 Open Records Decision No. 507 at 3 (1988); see also Attorney General Opinion JM-590 at 4 (1986);
Open Records Decision No. 330 at 2 (1982).
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Additionally, section 552.007 prohibits agovernmenta body from selectively disclosing
information that is not confidential by law but that a governmenta body may withhold
under an exception to disclosure. Section 552.007 provides as follows:

(a) Thischapter does not prohibit a governmental body or itsofficer
for public information from voluntarily making part or all of its
information available to the public, unless the disclosure is expressy
prohibited by law or theinformation is confidential under law.

(b) Public information made available under Subsection (a) must be
made available to any per son.'?*

If, therefore, a governmental body releases to a member of the public nonconfidential
information, then the governmental body must release the information to all members of
the public who request it. For example, in rendering an open records decision under
section 552.306, the attorney general would not consider a governmental body’s claim
that section 552.111 authorized the governmental body to withhold a report from a

requestor when the governmental body had already disclosed the report to another
member of the public.'?®

B. Some Disclosures of |nformation to Selected I ndividuals or Entities
Do Not Constitute Disclosuresto the Public Under Section 552.007

As noted above, the Public Information Act prohibits the selective disclosure of
information to members of the public. A governmental body may, however, have
authority to disclose recordsto certain persons or entities without those disclosures being
voluntary disclosures to “the public” within the meaning of section 552.007 of the
Government Code. In these cases, the governmental body normally does not waive
applicable exceptions to disclosure by transferring or disclosing the records to these
specific persons or entities.'?

124 See al so Open Records Decision No. 463 at 1-2 (1987).

125 See Open Records Decision No. 400 at 2 (1983) (construing statutory predecessor to section 552.111).
126 But see discussion of Intra- Intergovernmental transfers at page 31.
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1. Special Rights of Access: Exceptionsto Disclosure Expressly
I napplicable to a Specific Class of Persons

a. Special Rights of Access Under the Public Information Act

Thefollowing provisionsinthe Public Information Act provideanindividua with specid
rights of access to certain information even though the information is unavailable to
members of the genera public: sections 552.008, 552.023, 552.026, 552.102, and
552.114.

i. Information for Legidative Use
Section 552.008 of the Government Code states in pertinent part:

(a) This chapter does not grant authority to withhold information
from individual member s, agencies, or committeesof thelegidatureto
usefor legisative pur poses.

(b) A governmental body on request by an individual member,
agency, or committee of the legidature shall provide public
information, including confidential information, to the requesting
member, agency, or committee for inspection or duplication in
accor dance with this chapter if the requesting member, agency, or
committee states that the public information is requested under this
chapter for legidative purposes.

Section 552.008 provides that a governmental body shall provide copies of information,
including confidential information, to an individual member, agency, or committee of the
legidature if requested for legidative purposes. The section provides that disclosure of
excepted or confidential information to a legidator does not waive or affect the
confidentiality of the information or the right to assert exceptionsin the future regarding
that information, and provides specific procedures relating to the confidential treatment
of the information.*?’

ii. Information About the Person Who Is Requesting the I nfor mation

Section 552.023 of the Government Code provides an individua with alimited specid right
of access to information about that individud. It statesin pertinent part:

27 Gov't Code § 552.008(b).
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(a) A person or aperson’sauthorized representative hasa special right
of access, beyond theright of thegeneral public, to information held by
a governmental body that relates to the person and that is protected
frompublic disclosureby lawsintended to protect that person’sprivacy
interests.

(b) A governmental body may not deny access to information to the
person, or theperson’ srepresentative, towhom theinfor mation relates
onthegroundsthat theinfor mationisconsider ed confidential by privacy
principles under this chapter but may assert as grounds for denial of
access other provisions of this chapter or other law that are not
intended to protect the person’s privacy interests.

This provison is Smilar to section 552.102 as the attorney genera now construes it.
Subsections (@) and (b) of section 552.023 prevent a governmenta body from asserting an
individuad’ sown privacy asareason for withholding recordsfrom that individual . However,
the individua’s right of access to private information about that individua under section
552.023 does not override exceptions to disclosure in the Public Information Act or
confidentiality laws protecting some interest other than that individud’'s privacy.'®®
Consequently, because the Act prohibits sdective disclosure of information, a governmenta
body’ s release of information to an individua pursuant to section 552.023 may result in the
governmental body’ s waiver of the Act’s other “permissive’ exceptions*® That is, if the
governmenta body chooses not to raise permissive exceptions that would otherwise apply,
the governmental body waives those permissive exceptions as to requests from any other
membersof the public. Insuch an event, the governmenta body would be required to release
to any member of the public dl of the information not protected by common-law privacy or
otherwise deemed confidentid by law. The following decisons consder the statutory
predecessor to section 552.023:

Open Records Decision No. 587 (1991) — Former Family Code section
34.08,13! which makes confidentia reports, records, and working papers the
Department of Human Services uses or developsin an investigation of dleged
child abuse, protects law enforcement interestsaswell asprivacy interests, the
statutory predecessor to section 552.023, therefore, did not provide the
subject of the information with a specid right of accessto it;

128 See Open Records Decision No. 481 at 4 (1987) (determining that common-law privacy doesnot provide
basis for withholding information from its subject).

129 See Open Records Decision No. 556 (1990).

1%0 See discussion of “permissive” and “mandatory” exceptionsat page40. Generally, permissive exceptions
are those which will not apply unless the governmental body raises them.

131 See Fam. Code § 261.201.
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Open Records Decision No. 577 (1990) — under the Communicable Disease
Prevention and Control Act, information in the possession of aloca hedth
authority relating to disease or hedth conditions is confidential, except that,
among other things, the information may be released with the consent of the
person identified in the information; because this confidentidity provison is
designed to protect the privacy of the subject of the information, the statutory
predecessor to section 552.023 authorized aloca health authority to release
to the subject medica or epidemiologica information relating to the personwho
signed the consent; and

Open Records Decison No. 565 (1990) — statutes making confidential
communications between a mentd hedth professona and a patient/client,
communications between a physician and a patient, records relating to the
diagnosis, eva uation, or trestment of apatient, and crimina history recordsare
designed primarily to protect the privacy of the subject of the information; in
generd, therefore, the statutory predecessor to section 552.023 provided the
subject of such information with a specid right of accessto it.

iii. Information in Personnd Files

The most frequently exercised of the specid rights of access provided in the Public
Information Act is that provided in section 552.102, which gpplies to information in a public
employee’ s personnd file. Section 552.102(a) provides in pertinent part:

Information isexcepted . . . if it isinformation in a personnd file, the
disclosure of which would constitute a clearly unwarranted invasion of
personal privacy, except that all information in the personnd file of an
employee of a governmental body is to be made available to that
employee or the employee's designated representative as public
information is made available under this chapter. [Emphasis added.]

The attorney genera origindly interpreted the statutory predecessor to section 552.102 of the
Government Code as providing public employees with an unrestricted specid right of access
to personnel information about themsalves’*? However, Open Records Decision No. 288
(1981) overruled that approach.'® Thus, liketheright of access provided in section 552.023,
section 552.102 does not give an employee a specid right of access to records about the

132 See Open Records Decision No. 31 (1974).
133 See Open Records Decision No. 288 at 3-4 (1981) (concluding that governmental body could withhold

from public employee, pursuant to “litigation exception,” some personnel information about employee,
despiteemployee’ sspecial right of accessto information under statutory predecessor to section552.102(a)).
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employee that would override other exceptions to disclosure that would apply to the
information; it merely means that a governmenta body may not withhold information froman
employee on the grounds that disclosing it would condtitute “a clearly unwarranted invason”
of the employee's privacy.®**

iv. Information in a Student or Educational Record

The attorney general has read section 552.114 of the Government Code as creating for
students an affirmative right of access to inspect and copy their records® This exception
fromdisclosure appliesto “information in astudent record at an educationd ingtitution funded
whoally or partly by staterevenue.”*** Section 552.114 states that a governmental body must
make such information available to a personrequesting it if theinformation isbeng requested
by educationd ingitution personnel; the student involved or the student’s parent, legd
guardian, or spouse; or a person conducting a child abuse investigation pursuant to chapter
261 of the Family Code.*®” Section 552.026 of the Government Code, which conformsthe
Public Information Act to the requirements of the federd Family Educationd Rights and
Privacy Act of 1974 (“FERPA™), dso incorporates the rights of access established by that
federd lawv.*® To the extent that FERPA conflicts with state law, the federd datute
prevails!® (For a discussion of sections 552.026 and 552.114, refer to the discussion
beginning on page 122 of this handbook.)

b. Special Rights of Access Created by Other Statutes

Specific gatutes other than the Public Information Act grant specific entities or individuas a
specid right of access to specific information. For example, section 25 of article 41a-1,
V.T.C.S., makes information about a licensee held by the Texas State Board of Public
Accountancy availablefor ingpection by thelicensee. Exceptionsinthe Public Information Act
cannot authorize the board to withhold this information from the licensee*  Smilaly, the
exceptions in the Public Information Act do not gpply to medical records when the consent

134 See Gov't Code § 552.023.

1% Open Records Decision No. 152 at 3 (1977) (construing statutory predecessor).
1% Gov't Code § 552.114(a).

13714, § 552.114(b).

13820 U.S.C. § 1232g.

139 Open Records Decision No. 431 at 2-3 (1985).

“401d. at 3.

141 Open Records Decision No. 451 at 4 (1986); see also Open Records Decision Nos. 500 at 4-5 (1988)
(considering property owner’s right of access to appraisal records under Tax Code), 478 at 3 (1987)
(considering intoxilyzer test subject’s right of access to test results under statutory predecessor to
Transportation Code section 724.018).
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requirements of the Medica Practice Act*? are met.!*® Like the limited rights of access
privilege provided by the Public Information Act in sections 552.102 and 552.023, these
statutory rights of access do not affect the governmental body’ sauthority to rely on applicable
exceptions to disclosure when the information is requested by someone other than an
individua with a specid right of access.

2. Intra- or Intergovernmental Transfers

Thetransfer of information within agovernmentd body or between governmenta bodiesisnot
necessarily ardease to the public for purposes of the Public Information Act. For example,
amember of agovernmenta body, acting in hisor her officid capacity, isnot amember of the
public for purposes of access to information in the governmental body’s possession. Thus,
an authorized officid may review records of the governmenta body without implicating the
Public Information Act’s prohibition againgt sdlective disclosure**  Additiondly, a state
agency may ordinarily transfer information to another state agency or to another governmenta
body subject to the Public Information Act without violating the confidentidity of the
information or waiving exceptions to disclosure.!*

On the other hand, a federal agency is subject to an open records law that differs from the
Texas Public Information Act. A date governmental body therefore should not transfer
nondisclosable information to afederal agency unlesssomelaw requiresor authorizesthe state
governmenta body to do 0.1 Thisis because afederd agency may not maintain the sate
records with the “same eye towards confidentidity that state agencies would be bound to do
under the laws of Texas."*4’

142y T.C.S. art. 4495b.
143 See Open Records Decision Nos. 607 at 4 (1992), 598 at 4-5 (1991).

144 See Attorney General Opinion JM-119 at 2 (1983); see also Open Records Decision Nos. 468 at 4 (1987)
(when governmental body allows employee to see his or her job evaluations, governmental body does not
release them to public under the Act), 464 at 5 (1987) (distribution of evaluations by university faculty
members among faculty members does not waive exceptions to disclosure with respect to general public)
(overruled on other grounds by Open Records Decision No. 615 (1993)).

145 See Attorney General Opinions H-917 at 1 (1976), H-242 at 4 (1974); Open Records Decision No. 661
at 3(1991). But see Attorney General Opinion JM-590 at 4-5 (1986).
146 Open Records Decision No. 650 at 4 (1996).

147 Attorney General Opinion H-242 at 4 (1974); accord Attorney General Opinion MW-565 at 4 (1982);
Open Records Decision No. 561 at 6 (1990) (quoting with approval Attorney General Opinion H-242
(1974)).
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Before trandferring or releasing the information, the governmental body must examine the
datutory provisons that govern the specific records at issue to determine whether such laws
prohibit transferring the records to other governmenta bodies.**

3. Other Limited DisclosuresThat Do Not | mplicate Section 552.007

The attorney genera has recognized other specific contexts in which a governmenta body’'s
limited release of information to certain persons does not condtitute arelease to “the public”
under section 552.007:

Open Records Decision No. 579 (1990) — exchanging information among
litigants in informa discovery was not a voluntary release under statutory
predecessor to section 552.007;

OpenRecords Decison No. 501 (1988) — article 9.39 of the Insurance Code
authorizes the Commissioner of Insurance to designate as confidentia escrow
reports that a title company has furnished to the Board of Insurance; the
statutory predecessor to section 552.101, in conjunction with article 9.39,
prohibited the release of such information to the public, except that the
Insurance Board could release the report to the title company to which the
report related; and

Open Records Decision No. 400 (1983) — prohibition against selective
disclosure does not apply when governmental body releases confidential
information to the public.

148 See generally Attorney General Opinions JM-966 (1988), JM-590 (1986) (addressing Tax Code
confidentiality provision that authorized release of refund requests to expressly enumerated persons and
entities to determine whether statute prohibited release to persons not listed), MW-202 (1980) (addressing
provision that prohibited transfer of information about workers' compensation claimsto state agencies that
were not specifically identified); Open Records Decision Nos. 661 (1999) (Deep East Texas Council of
Governments may transfer 9-1-1 information made confidential by Health and Safety Code section 771.061 to
acounty judgefor tax and voter registration purposes), 655 (1997) (local public housing authoritiesauthorized
by federal statute to obtain criminal history information for applicant screening and certain other purposes;
counties not authorized to obtain criminal history information on applicants for county employment), 516
(1989) (Human Resource Code section 76.002 authorizes attorney general to obtain information relating to
absent parents from state and local agencies).
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VI. Attorney General Determines Whether
| nfor mation |I's Subject to an Exception

A. Duty of the Governmental Body and of the Attorney General Under
Subchapter G

Sections 552.301, 552.302 and 552.303 set out the duty of agovernmenta body to seek the
attorney generd’ s decison on whether information is excepted from disclosure to the public.

Section 552.301, subsections (a), (b), and (c) provide that when a governmental body
receives awritten request for information the governmenta body wishes to withhold, it must
seek an attorney general decision within ten business days of its receipt of the request and
state the exceptions to disclosure which it believes are gpplicable. Subsections (a), (b), and
(¢) read:

(a) A governmental body that receivesawritten request for information
that it wishestowithhold from public disclosureand that it considersto
be within one of the exceptions under Subchapter C must ask for a
decision from the attorney general about whether the information is
within that exception if there has not been a previous deter mination
about whether the infor mation falls within one of the exceptions.

(b) Thegover nmental body must ask for theattor ney general’ sdecision
and state the exceptions that apply within a reasonable time but not
later than the 10th business day after the date of receiving the written
request.

(¢) For pur posesof thissubchapter, awritten request includesarequest
made in writing that is sent to the officer for public information, or the
person designated by that officer, by eectronic mail or facsmile
transmission.

Thus, a governmental body that denies a request for publicinformation on the ground of
an exception must seek the decision of the attorney genera as to the applicability of that
exception.’* In addition, an entity contending that it is not subject to the Act must timely

149 Open Records Decision Nos. 452 at 4 (1986), 435 (1986) (referring specifically to statutory predecessorsto
sections 552.103 and 552.111, respectively);seeal so Conely v. Peck, 929 SW.2d 630, 632 (Tex. App.—Austin
1996, no writ) (requirement to request open records decision within ten days comes into play when
governmental body denies access to requested information or asserts exception to public disclosure of
information).
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request adecision from the attorney general to avoid the consequences of noncompliance
if the entity is determined to be subject to the Act.*® Therefore, when requesting such a
decision, the entity should not only present its arguments asto why it is not subject to the
Act, but must also raise any exceptions to required disclosure it believes apply to the
requested information.

A governmenta body need not request an attorney general decision if there has been a
previous determination that the requested material falls within one of the exceptions to
disclosure™™ What constitutes a “previous determination” is narrow in scope, and
governmental bodies are cautioned against treating most published attorney general
decisions as “previous determinations’ to avoid the requirements of section 552.301(a).
Thegovernmental body need not request another decision fromtheattorney genera under
section 552.301(a) if the governmenta body had previously requested and received a
determination from the attorney general concerning the preciseinformation at issuein the
pending request. However, if the previous attorney general decision did not involvethe
same actual information, then in most cases the governmental body should not treat that
decision asapreviousdetermination regarding theinformation now being requested. This
is because in the mgjority of cases, the attorney general must apply the legal standard of
aparticular exception to the specific information at issuein each case.™®* Consequently,
the governmental body may not unilaterally decide to withhold information on the basis
of a prior open records decision merely because it believes the legal standard for an
exception, as established in the prior decision, applies to the recently requested
information.®® Examples of standards that must be applied by the attorney general to
particular requests for information are the common-law privacy doctrine under sections
552.101 and 552.102 and the “advice, opinion, and recommendation” standard of section
552.111. (For adiscussion of common-law privacy, refer to page 71 of this handbook;
section 552.111 is discussed at page 113.)

On the other hand, agovernmental body need not request an attorney general decision if
there has been a previous determination regarding a specific, clearly delineated category

1% See Kneeland v. National Collegiate Athletic Ass'n, 650 F. Supp. 1064 at 1072-73 (W.D. Tex. 1986),
overruled on other grounds, 850 F.2d 224 (5th Cir. 1988), cert. denied, 488 U.S. 1042 (1989) (whether Act
appliesto entity is necessary preliminary determination under subchapter G). For adiscussion of theentities
subject to the Act, see page 3 of this handbook.

51 Gov't Code § 552.301(a).

152 Open Records Decision No. 435 at 2-3 (1986) (discussing standard used for statutory predecessor to
section 552.111); see also Houston Chronicle Publ’g Co. v. Mattox, 767 SW.2d 695, 698 (Tex. 1989)

(specifying that attorney general isauthorized to determine what constitutes” previous determination”). But
see Hart v. Gossum, 995 SW.2d 958 (Tex. App—Fort Worth 1999, no pet. h).

133 Open Records Decision No. 511 (1988) (no unilateral withholding of information under litigation exception).
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of information to which the requested information belongs.*> An example of this type
of category of information is the home address and home telephone number of a peace
officer. The attorney general has determined that such information must be withheld
pursuant to the predecessor to section 552.117(2) of the Government Code.®® Therefore,
a governmental body may rely on earlier decisions regarding section 552.117(2) as
previous determinations for purposes of section 552.301(a), because section 552.117
categoricaly makes confidential the home address and telephone number of peace
officers. (For adiscussion of section 552.117, refer to page 130 of thishandbook.) When
in doubt, a governmental body should consult with the Open Records Division of the
Office of the Attorney Genera to determine whether requested information is subject to
a previous determination.*®

A request for an open records decision pursuant to section 552.301 must come from the
governmental body that hasreceived awritten request for information.™>” Otherwise, the
attorney general does not have jurisdiction under the Act to determine whether the
information is excepted from disclosure to the public.

It should be noted that Senate Bill 1851 of the Seventy-sixth L egislature added subsection
(f) to section 552.301,%%8 which expressly prohibitsagovernmental body from seeking an
attorney general decision where the attorney general or a court has already determined
that the same information must bereleased. Among other things, the amended provision
prevents a governmental body from asking for reconsideration of an attorney general
decision, which it has previoudy requested and received, ruling that it must release
information. Subsection (f) provides:

(f) A governmental body must releasetherequested infor mation and
is prohibited from asking for a decision from the attorney general
about whether information requested under thischapter iswithin an
exception under Subchapter C if:

(1) the governmental body has previously requested and
received a determination from the attorney general
concerning the precise information at issue in a pending
request; and

1% Open Records Decision No. 435 (1986); see Rainbow Group, Ltd. v. Texas Employment Comm'n, 897
SW.2d 946, 950 (Tex. App.—Austin 1995, writ denied); Houston Chronicle Publ’g Co. v. Mattox, 767
S.W.2d at 698.

155 Open Records Decision Nos. 532 (1989), 530 at 1 (1989).

1% See Open Records Decision No. 435 at 3 (1986) (concluding that attorney general has broad discretion to
determine whether information is subject to previous determination).

57 Open Records Decision Nos. 542 at 4 (1990), 449 (1986).
158 Act of May 25, 1999, 76" Leg., R.S,, SB. 1851, § 20 (codified at Gov't Code § 552.301(f)).
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(2) the attorney general or a court determined that the
information is public information under this chapter that is
not excepted by Subchapter C.

Senate Bill 1851 a so added subsection (d) to section 552.301.*° Subsection (d) provides
that if the governmental body seeks an attorney general decision as to whether it may
withhold requested information, it must notify the requestor not later than the tenth
business day after its receipt of the written request. The new subsection (d) of section
552.301 reads:

(d) A governmental body that requests an attorney general decision
under Subsection (a) must provide to the requestor within a
reasonabletimebut not later than the 10" business day after thedate
of receiving the requestor’ swritten request:

(1) awritten statement that the gover nmental body wishesto
withhold the requested information and has asked for a
decison from the attorney general about whether the
information iswithin an exception to public disclosure; and

(2) acopy of thegover nmental body’ swritten communication
to the attorney general asking for a decision or, if the
governmental body’swritten communication to the attorney
general discloses the requested infor mation, a redacted copy
of that written communication.

This office interprets section 552.301(d) to mean that agovernmental body substantially
complieswith subsection (d) by sending the requestor acopy of the governmental body’s
written communication to the attorney general requesting a decision. Because
governmental bodies may be required to submit evidence of their compliance with
subsection (d), governmental bodies are encouraged to submit evidence of their
compliance when seeking an attorney genera decision. If agovernmental body failsto
comply with subsection (d), the requested information is presumed public pursuant to
section 552.302.

19 d. (codified at Gov't Code § 552.301(d)).
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B. Itemsthat the Governmental Body Must Submit to the
Attorney General

The provisionsregarding the submissionsto the attorney general agovernmental body is
required to make are now set out in subsection (€) of section 552.301.1%° A new provision
requires agovernmental body to submit a statement asto the date the governmental body
received the written request for information or evidence sufficient to establish that date.
Subsection (e) reads:

(e) A governmental body that requests an attorney general decision
under Subsection (a) must within a reasonable time but not later than
the 15" business day after the date of receiving the written request:

(1) submit totheattorney general:

(A)written commentsstatingther easonswhy thestated
exceptions apply that would allow theinformation to be
withheld;

(B) acopy of thewritten request for information;

(C) a signed statement as to the date on which the
written request for information was received by the
governmental body or evidence sufficient to establish
that date; and

(D) a copy of the specific information requested, or
submit representative samples of the information if a
voluminous amount of information wasrequested; and

(2) labd that copy of the specific information, or of the
representative samples, to indicate which exceptions apply to
which parts of the copy.

180 | d. (codified at Gov't Code § 552.301(g)).
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Thus, subsection (€) of section 552.301 requires that a governmental body seeking an
attorney general decision asto whether it may withhold requested information submit to
the attorney genera, no later than the fifteenth business day after receiving the written
request: written comments stating why the claimed exceptions apply, a copy of the
written request, a signed statement asto the date of its receipt of the request or sufficient
evidence of that date, and a copy of the specific information it seeks to withhold, or
representative samples thereof, label ed to indicate which exceptions are claimed to apply
to which parts of the information.

1. Written Communication from the Person Requesting the
I nformation

A written request includes a request sent by electronic mail or facsimile transmission to
the public information officer or the officer’s designee.’®* A copy of the written request
from the member of the public seeking access to the records lets the attorney general
know what information was requested, permitsthe attorney general to determinefromthe
date of receipt whether the ten-day deadline was met, and enables the attorney general to
inform the requestor of theruling.*®? These written communications are generally public
information.®®

2. Information Requested from the Gover nmental Body

Section 552.303 provides that “[a] governmentad body that requests an attorney genera
decisionunder this subchapter shall supply to the attorney generd, in accordance with Section
552.301, the specific information requested. Unlessthe information requested is confidential
by law, the governmenta body may disclose the requested information to the public or to the
requestor before the attorney generd makes a find determination that the requested
information is public or, if suit isfiled under this chapter, before afind determination that the
requested information is public has been made by the court with jurisdiction over the suit,
except asotherwiseprovided by Section552.322.” If the requested records are voluminous
and repetitive, agovernmental body may submit representative samples.’®* If, however,
each document contains substantialy different information, a copy of al requested
documents or information must be submitted to the attorney general.’® The attorney
general may not disclose the submitted information to the requestor or the public.1®

161 Gov't Code § 552.301(a).

162 Open Records Decision No. 150 (1977).

163 Cf. Open Records Decision No. 459 (1987).

164 Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
18514,

166 Gov't Code § 552.3035.
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3. Labeling Requested Information to I ndicate Which Exceptions
Apply to Which Parts of the Requested | nfor mation

When agovernmental body rai sesan exception applicableto only part of theinformation,
it must mark the records to identify the information that it believes is subject to that
exception. A general claim that an exception applies to an entire report or document,
when the exception clearly does not apply to al information in that report or document,
does not conform to the Act.*’

4. Statement or Evidence asto Date Gover nmental Body Received
Written Request

The governmental body, in its submission to the attorney general, must certify or provide
sufficient evidence of the date it received the written request. This will enable the
attorney general to determine whether the governmental body has timely requested the
attorney general’ s decision within ten business days of receiving the written request, as
required by section 552.301(b), and timely submitted the other materials required by
section 552.301(e) to be submitted by the fifteenth business day after receipt of the
request.

5. Letter from the Governmental Body Stating Which Exceptions
Apply and Why

The |etter from the governmental body stating which exceptions apply to theinformation
and why they apply is necessary because the Public Information Act presumes that
governmental records are open to the public unless the records are within one of the
exceptions set out in subchapter C.1%® This presumption is based on the language of
section 552.021, which makes virtually al information in the custody of agovernmental
body availableto the public. Thislanguage placeson the governmental body the burden
of proving that an exception applies to the records requested from it.*®® Thus, if the
governmental body wishes to withhold particular information, it must establish that a
particular exception applies to the information'’® and must mark the records when
necessary to identify the portion the governmental body believes is excepted from
disclosure. Conclusory assertions that a particular exception applies to requested

167 | d. § 552.301(€e); Open Records Decision Nos. 419 at 3 (1984), 252 at 3 (1980), 150 at 2 (1977).

188 See Attorney General Opinion H-436 (1974); Open Records Decision Nos. 363 (1983), 339 (1982), 150 (1977),
91 (1975).

169 See, e.g., Open Records Decision Nos. 542 at 2-3 (1990) (concluding that burden is placed on governmental
body whenit requestsruling pursuant to statutory predecessor to section 552.301), 532 at 1 (1989), 363 (1983),
197 at 1 (1978).

170 See discussion beginning on page 33 of this handbook.
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information will not suffice. The burden for establishing the applicability of each
exceptioninthe Public Information Actisdiscussed in detail in part two of thishandbook.
If a governmental body does not establish how and why an exception applies to the
requested information, the attorney genera has no basis on which to pronounce it
protected.!™

The exceptions to disclosure listed in subchapter C can generally be considered to fall
within two categories: “mandatory exceptions,” which protect information deemed
confidential by law (which a governmental body is prohibited from releasing subject to
criminal penalties),}”2and“permissiveexceptions,” which grant to the governmental body
the discretion to either release or withhold information. Because the permissive
exceptions to disclosure do not make information “confidential,” the governmental body
may decide not to raise a permissive exception and may release to the public this
nonconfidential information.'”® Furthermore, a waiver of an otherwise applicable
permissive exception may result from the governmental body’ sfailure to meet its burden
in establishing that such an exception appliesto theinformation.** However, mandatory
exceptions, which protect from public disclosure information that a governmenta body
is prohibited from releasing, are not waivable. For example, section 552.101, which
applies to “information considered to be confidential by law, either congtitutiona,
statutory or by judicia decision,” is not waivable; it refers to statutes, constitutional
provisions, and judicia decisions that are not waived by a governmental body’s failure
to comply with the procedures set out in subchapter G of the Act. Thefollowing decisions
address waiver of Public Information Act exceptions:

Open Records Decision No. 630 (1994) — a governmenta body may waive
section 552.107(1) if it fails to timely request an open records decision; '’

Open Records Decision No. 470 (1987) — a school digtrict may waive the
protection of section’552.111 asto the audit of high school funds but may not
release information that is protected by sections 552.101 and 552.114;

1 Open Records Decision No. 363 (1983).
172 See Gov't Code § 552.352.
173 See Open Records Decision No. 522 at 4 (1989).

17 Compare Hancock v. State Bd. of Ins., 797 SW.2d 379 (Tex. App.—Austin 1990, no writ) with City of
Garlandv. DallasMorning News, 969 SW.2d 548 (Tex. App—Dallas 1998, pet. granted) and Hart v. Gossum,
995 SW.2d 958 (Tex. App—Fort Worth 1999, no pet. h).

175 But see Hart v. Gossum, 995 S.W.2d 958 (Tex. App—Fort Worth 1999, no pet. h).
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The governmental body’s letter to the attorney genera stating why information is
excepted from public disclosureisordinarily availabletothe public.'’” However, in order
to explain how a particular exception applies to the information in dispute, the
governmental body may find it necessary to revea the content of the information in its
letter to the attorney generd. If the governmental body’ sletter reveal s the content of the
information that isin dispute, or if theletter containsinformation protected by privacy, the
attorney general will not disclose those portions of the letter.!® The best practice,
therefore, isfor the governmental body to discuss information which is the subject of its
request or which raises a privacy interest in a separate document accompanying its | etter

How the Public Information Act Works

Open Records Decision No. 400 (1983) — acity department that showed a
report on employee misconduct to members of the public waived the statutory
predecessor to section 552.111, but not section 552.101 or 552.102;

Open Records Decison No. 363 (1983) — if a governmenta body fails to
show how and why aparticular exception gppliesto requested information and
it is not apparent from the documents, the attorney general has no basis on
which to conclude that the information is excepted from disclosure;

Open Records Decision No. 325 (1982) — when a governmenta body has
raised no exceptions to disclosure, the attorney general may raise only section
552.101;'® and

Open Records Decision No. 321 (1982) — records were public where a
governmental body raised the statutory predecessor to section 552.022(a)(1)
with respect to records of an incomplete audit but raised no other exceptions
to disclosure.

requesting an open records ruling.1’

176 See also Open Records Decision No. 344 (1982) (attorney general will raise section 552.101).
17 Open Records Decision No. 459 (1987).

78d. at 1.
. at 2.
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C. Section 552.302: Information Presumed Public If Submissions and
Notification Required by Section 552.301 Are Not Timely Made

Senate Bill 1851 also amended section 552.302 of the Act.'® That section now
provides:

If a gover nmental body does not request an attor ney general decision
as provided by Section 552.301 and provide the requestor with the
infor mationrequired by Section 552.301(d), theinfor mationrequested
Inwriting ispresumed subject to required public disclosureand must
be released unless there is a compelling reason to withhold the
information.

Section 552.301(b) establishes adeadline of ten businessdaysfor the governmental body
to request an open records ruling from the attorney general.®® Subsection (d) of the
section now requiresthat the governmental body notify the requestor within ten business
days if it is seeking an attorney general decision as to whether the information may be
withheld. Section 552.301(e) establishes a deadline of fifteen business days for the
governmental body to provide the other materials to the attorney general required under
that subsection. Section 552.302, as amended by Senate Bill 1851, provides that if the
governmental body does not timely request adecision, notify the requestor, and makethe
requisite submissionsto theattorney general asrequired by section 552.301, therequested
information will be presumed to be open to the public, and only the demonstration of a
“compelling reason” for withholding the information can overcome that presumption. 82
In the great majority of cases, the governmenta body will not be able to overcome that
presumption and must promptly release the requested information. Whether failure to
meet the respective ten- and fifteen-day deadlines has the effect of requiring disclosure
may depend on whether the governmenta body asserts a “mandatory” or “permissive”
exception. (For adiscussion of “mandatory” and “permissive’” exceptions, refer to the
discussion beginning on page 40 of this handbook.) The following decisions deal with
whether there is a compelling reason which overcomes the presumption of openness
arising on the governmental body’ s failure to meet the deadline for submissions:

Open Records Decison No. 663 (1999) — concerning the effect of
clarification of aregquest on the deadling;

180 Act of May 25, 1999, 76" Leg., R.S,, SB. 1851, § 21 (codified at Gov't Code § 552.302).
181 See also Gov't Code § 522.308 (concerning timeliness of action by United States or interagency mail).

82| d, §552.302; see Hancock v. State Bd. of Ins., 797 SW.2d 379 (Tex. App.—Austin 1990, nowrit); Open
Records Decision Nos. 515 at 6 (1988), 452 (1986), 319 (1982). Compare City of Garland v. Dallas
Morning News, 969 S.W.2d 548 (Tex. App.—Dallas 1998, pet. granted)
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Open Records Decision No. 630 (1994) — themerefact that information may
be protected by the attorney-dlient privilegeisan insufficient basisto overcome
the presumption of openness arising from the failure to meet the ten-day
deadling;'é®

Open Records Decison No. 617 (1993) — if arequest for information is
made to the Records Management Division of the Texas State Library and
Archives Commission for records it holds for a state agency, the ten-day
deedline begins to run when the agency receives the request for information,
not when the Records Management Divison receives the request for
informetion;

Open Records Decison No. 586 (1991) — when a governmenta body has
missed the ten-day deadline, the need of another governmental body to
withhold the requested information may provide a compelling reason for
nondisclosure;

Open Records Decision No. 552 (1990) — the presumption of openness may
be overcome by a claim under section 552.110, because section 552.110 is
designed to protect the interests of athird party;

OpenRecords Decison No. 473 (1987) — acity’ sfailureto meet the ten-day
deadline waived the protection of sections 552.103 and 552.111 but not the
protection of sections 552.101, 552.102, and 552.109, which protect the
privacy rights of third parties,

Open Records Decision No. 150 (1977) — the presumption of opennesscan
be overcome only by a compeling demongration that the information should
not be released to the public, i.e,, that the information is deemed confidentia
by some other source of law or that third-party interests are at stake;

Open Records Decison No. 71 (1975) — the protection of the privacy
interestsof athird party isacompelling reason that overcomesthe presumption
of openness; and

Open Records Decision No. 26 (1974) — the presumption of opennessbased
on the failure to meet the ten-day deadline will not be overcome except by a
“compelling demondration” that the information should not be released to the
public, such asthat it is made confidential by another source of law.

183 But see Hart v. Gossum, 995 S.W.2d 958 (Tex. App—Fort Worth 1999, no pet. h).
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It should be noted that under sections 552.301 and 552.302 as amended by Senate Bill
1851, agovernmenta body’ s failure to timely make al of the requisite submissions and
notifications required by section 552.301 triggers the presumption that the requested
information must be released unless acompelling reason for withholding the information
iIs demonstrated. Under prior law, if the attorney general determined that the
governmental body had failed timely to submit required information other than theinitial
request for a decision, the attorney general was required to so notify the governmental
body and the governmental body was allowed an additional seven calendar days to
submit the required information before the presumption of opennesswastriggered. This
isnolonger thecase. Now, the section 552.302 presumption of opennessisautomatically
triggered as soon asthe governmental body failsto meet any of the requisite deadlinesfor
submissions or notification set out in section 552.301.

. Section 552.303: Attorney General Deter mination That I nfor mation
in Addition to That Required by Section 552.301 I's Necessary to
Render a Decision

Senate Bill 1851 also amended subsections (b) through (e) of section 552.303.1%* The
amended subsections provide for instances where the attorney general determines that
information other than that required to be submitted by section 552.301 is necessary to
render adecision, in which case the attorney genera isto notify the governmental body.
If the additional material isnot provided by the governmental body within seven calendar
days of its receipt of such notice, the information sought to be withheld is presumed
public and must be disclosed unless a compelling reason for withhol ding the information
Is demonstrated. (See discussion of “compelling reason” for withholding information,
beginning on page 42 of this handbook.)

. Section 552.305: When the Requested Information Involvesa Third
Party’s Privacy or Property Interests

Senate Bill 1851 also amended section 552.305 by adding new subsections (d) and (€).
As amended, section 552.305 reads as follows:

(@) Inacasein which information isrequested under this chapter and
a person’sprivacy or property interests may be involved, including a
case under Section 552.101, 552.104, 552.110, or 552.114, a

18 Act of May 25,1999, 76" Leg., R.S,, S.B. 1851, § 22 (codified at Gov’t Code § 552.303).
18 |d. § 24 (codified at Gov't Code § 552.305).
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governmental body may decline to release the information for the
purpose of requesting an attorney general decision.

(b) A person whoseinterestsmay beinvolved under Subsection (a), or
any other person, may submit in writing to the attorney general the
person’sreasons why the information should be withheld or released.

(c) The governmental body may, but is not required to, submit its
reasons why the infor mation should be withheld or released.

(d) If release of a person’s proprietary information may be subject to
exception under Section 552.101, 552.110, 552.113, or 552.131, the
governmental body that requests an attorney general decison under
Section 552.301 shall makea good faith attempt to notify that per son of
the request for the attorney general decison. Notice under this
subsection must:

(1) bein writing and sent within a reasonable time not later
than the 10th business day after the date the governmental
body recelvestherequest for theinformation; and

(2) include:

(A) acopy of thewritten request for the information, if
any, received by the governmental body; and

(B) astatement, in the form prescribed by the attor ney
general, that the person is entitled to submit in writing
to the attorney general within a reasonable time not
later than the 10th business day after the date the
per son receivesthe notice:

(i) each reason the person has as to why the
information should be withheld; and

(i) a letter, memorandum, or brief in support of
that reason.

(e) A person who submitsaletter, memorandum, or brief totheattor ney
general under Subsection (d) shall send a copy of that letter,
memorandum, or brief totheper son whorequested theinfor mation from
the governmental body. If the letter, memorandum, or brief submitted
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to the attorney general contains the substance of the information
requested, the copy of the letter, memorandum, or brief may be a
redacted copy.

Section 552.305 relieves the governmental body of its duty under section 552.301(b) to
state which exceptionsapply to theinformation and why they apply only in circumstances
where (1) a third party’s privacy or property interests may be implicated, (2) the
governmental body has requested a ruling from the attorney general, and (3) the third
paty or any other party has submitted reasons for withholding or releasing the
information.'® However, “[w]here another party has not submitted . . . reasons [for
withholding the information], the governmental body must assume the burden of raising
exceptions it wishes this office to consider.”*®” The language of section 552.305(b) is
permissive and therefore does not require that a third party with privacy interests seek
relief from the attorney general before claiming the privacy interests in court.®

Notice Required when Proprietary Information Requested. It should be noted,
however, that new subsection (d) of section 552.305 requires the governmental body to
make a good faith effort to notify a person whose proprietary interests may beimplicated
by arequest for information where the information may be excepted from disclosure
under sections 552.101, 552.110, 552.113, or 552.131. (See part two of this handbook
for adiscussion of these and other exceptionsto disclosure). The governmental body is
not required to notify a party whose privacy, as opposed to proprietary, interest is
implicated by arelease of information. The required notice must be in writing and sent
within ten business days of the governmental body’s receipt of the request. It must
include a copy of the written request for information, and a statement in the form
prescribed by the attorney genera that the person may submit to the attorney general
within ten daysof hisreceiving the notice reasonswhy theinformation in question should
be withheld and explanations in support thereof. Theform of the statement required by
section 552.305(d)(2)(B), as prescribed by the attorney generd, may befound in Appendix
C of this handbook. New subsection (e) of section 552.305 requires that a person who
submits reasons under subsection (d) for withholding information, send a copy of such
communication to the requestor of the information unless the communication revealsthe
substance of the information at issue, in which case the copy sent to the requestor may be
redacted.

The following open records decisions have interpreted the statutory predecessor to
section 552.305:

18 Open Records Decision No. 542 at 3 (1990).

B7|d. at 3.
18 Moralesv. Ellen, 840 SW.2d 519, 523 (Tex. App—El Paso 1992, writ denied).
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Open Records Decison No. 652 (1997) — if agovernmental body takes no
position pursuant to section 552.305 of the Government Code, or has
determined that requested information is not protected under a specific
confidentidity provison, this office will issue a decison based on areview of
the information at issue and on any other information provided to the attorney
generd by the governmenta body or third parties,

Open Records Decision No. 609 (1992) — the attorney general isunableto
resolve afactua dispute where agovernmenta body and athird party disagree
on whether information is excepted fromdisclosure based on thethird party’s
property interests;

Open Records Decision No. 575 (1990) — the Public Information Act does
not require athird party to substantiate its clams of confidentidity at the time
it submits materid to agovernmenta body;

Open Records Decision No. 552 (1990) — explanation of how the attorney
generd dedls with a request when, pursuant to the statutory predecessor to
section 552.305 of the Public Information Act, agovernmenta body takes no
position on a third party’s clam that information is excepted from public
disclosure by the third party’ s property interestsand when relevant factsarein
dispute; and

Open Records Decison No. 542 (1990) — the statutory predecessor to
section 552.305 did not permit a third party to request a ruling from the
atorney generd.

F. Section 552.3035: Attorney General Not to Disclose I nfor mation at
| ssue

Senate Bill 1851 added section 552.3035%° which expressly prohibitstheattorney general
from disclosing information which is the subject of a request for an attorney general
decision.

G. Section 552.304: Submission of Public Comments

Section 552.304 of the Act permits any person to submit written comments why
information at issue in arequest for an attorney genera decision should or should not be
released. Inorder to be considered, such comments must be received before the attorney
genera renders adecision under section 552.306.

18 Act of May 25,1999, 76" Leg., R.S., S.B. 1851, § 23 (codified at Gov't Code § 552.3035).
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H. Rendition of Attorney General Decision

Pursuant to amendmentsby SenateBill 1851 to section 552.306 of the Act,*® the attorney
general must render an open records decision “not later than the forty-fifth working day
after the date the attorney genera received the request for a decision.”*** If the attorney
genera cannot render a decision within the forty-five-day deadline, the attorney general
may extend the deadline by ten working days by informing the governmental body and
the requestor of the reason for the delay.'®> The attorney general must provide acopy of
the decision to the requestor.'%

VII. Cost of Copiesand Access

A. General Cost Provisions

Subchapter F of the Public Information Act, sections552.261 through 552.274, generally
provides for charges for copies of and access to public information. Senate Bill 1851
added section 552.2615'* which requires, under certain circumstances, that a
governmental body provide a requestor an itemized statement detailing al charges that
will be imposed. The statement must be provided if the cost of providing requested
copies of or access to the requested public information will exceed $40.1% If an
aternative, less costly, method of viewing the records is available, the statement must
advisetherequestor that he may contact the governmental body regarding such alternative
method.’® If the governmental body anticipates that costs of complying with a request
will be such that it will be required to send such a statement, it must inform the requestor
that he must provide the governmental body amailing address, facsimile transmission, or
electronic mail address to which the statement may be sent.®” The governmental body
must aso inform the requestor that the request will be considered withdrawn if he does
not timely and properly respond to the statement or an updated statement by mail or in
person, or by facsimile transmission or electronic mail if the governmental body can

190 |d. at § 25 (codified at Gov't Code § 552.306).

%1 Gov't Code § 552.306(a).

192 Id

198 |d, § 552.306(b).

194 Act of May 25,1999, 76" Leg., R.S., S.B. 1851, § 15 (codified at Gov't Code § 552.2615).
1% Gov't Code § 552.2615(a).

196 | d

97| d. § 552.2615(a)(1).
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receive documents transmitted in such a manner.’® The request will be considered
withdrawn if the requestor does not, within ten days after the date a statement is sent to
him, respond in writing that he accepts the charges or is modifying his request.'*

If, before it has made the requested copy or paper record available, the governmental
body determines that the estimated charges will exceed those detailed in the original
statement by twenty percent or more, it must send the requestor an updated statement of
al such estimated costs. If the requestor does not respond in writing within ten days after
the date such updated statement is sent to him, the request is considered withdrawn.?®
Actua costs charged the requestor may not exceed the amount estimated in the updated
statement, or, if no updated statement is sent, may not exceed the amount estimated in the
original statement by twenty percent.?®* A statement, updated statement, or requestor’s
response is considered to have been sent on the date it is delivered in person, mailed, or
sent by electronic mail or facsimile transmission.?® The time taken to send a statement
to the requestor and receive a response does not affect the running of the governmental
body’ s ten- and fifteen-day deadlines under section 552.301.%%

Under section 552.262(a), as amended by Senate Bill 1851 of the Seventy-sixth
L egidature,?** the General Services Commissionisrequiredto adopt reasonablecost rules
that “shall be used by each governmental body in determining charges for providing
copies of public information and in determining the charge, deposit, or bond required for
making public information that exists in a paper record available for public inspection”
unless another law provides a different charge for specific information.?®® The charges
for public information may not be excessive and may not exceed the actua cost of
producing the information.?®® A governmental body other than astate agency isallowed
to determine its own charges for providing copies of public information and its own
charge, deposit, or bond for making public information that exists in a paper record
available for inspection, but those charges may not exceed by more than twenty-five
percent the charge set under the General Services Commissionrules®®” A governmental
body may request and receive an exemption from all or part of the General Services
Commission rules if the commission finds that good cause exists.*®

198 g, § 552.2615(a)(2), (3).
199 d, § 552.2615(b).

20 g, § 552.2615(C).

201 g, § 552.2615(d).

224, § 552.2615(¢), (f).

28| d, § 552.2615(g)

204 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 16 (codified at Gov't Code § 552.262).
25 Gov't Code § 552.262(a).
206 I d

207 | d

208 | g, § 552.262(C).
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A person who believesthat they have been overcharged for acopy of public information
may file a complaint with the General Services Commission.”® The commission is
required to investigate and issue a determination as to whether the charges are
appropriate.?’® If the commission finds that the governmental body has overcharged for
requested public information, the governmental body must adjust its charges in
accordance with the commission’s decision.?!! A person who overpays for copies of
public information as a result of a governmenta body’s bad faith is entitled to recover
three times the amount of the overcharge?? The commission's open records
administrator may be reached by telephone at (512) 475-2497.

As amended by Senate Bill 1851,% section 552.263 of the Act provides that, if the
requestor has been provided with the statement of estimated costs required under section
552.2615, an officer for public information may require adeposit or bond for payment of
anticipated costs if the estimated charge for requested copies of public information
exceeds 1) $100, if the governmental body has more than fifteen full-time employees, or
2) $50, if the governmental body has fewer than sixteen full-time employees.®* If a
requestor owes the governmental body unpaid charges in excess of $100 for previous
requests, the existence and amounts of which unpaid chargeshave been fully documented
by the governmenta body, the officer for public information may require a deposit or
bond for payment of the unpaid amounts before preparing copies of information in
responseto anew request fromtherequestor.*® For purposes of the governmental body’s
obligations under subchapter E of the Act to make requested public information timely
available to the requestor, arequest for which adeposit or bond has been required under
section 552.263 is considered to have been received by the governmental body on the
date the governmental body receivesthe deposit or bond.?® (It should benoted, however,
that the requirement of adeposit or bond in connection with arequest does not affect the
date the request is considered to have been received for purposes of a governmental
body’ s obligations to seek an attorney genera decision under subchapter G.)

A governmental body shall waive or reduce the charge for a copy of public information
if the governmental body determines that waiver or reduction of the feeisin the public

29| d § 552.269(a).

210 |d

211 | d

22| d, § 552.269(b).

213 Act of May 25,1999, 76" Leg., R.S., S.B. 1851, § 17 (codified at Gov't Code § 552.263).

214 Gov't Code § 552.263(a). But see Gov't Code§ 552.263(b) (governmental body may not require deposit or
bond as down payment for copies of public information to be requested in future).

215 Gov't Code § 552.263(C), (d).
216 | (|, § 552.263(€).
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interest because furnishing the information primarily benefits the genera public.?*’
Additionally, a governmental body may waive a charge if the cost of processing the
collection of the charge will exceed the amount of the charge.?'®

Government publications are excluded from the cost provisions of the Act.?*®* The
governmental body may establish the charges for its publications if the costs are not
determined by other law.

B. Copiesvs. Access

A requestor may chooseto have accessto publicinformation or copiesof theinformation,
or both.?® When a requestor seeks copies of public information contained in fifty or
fewer pages of paper records, a governmenta body may charge only for photocopying
costs and may not charge for material, labor, or overhead, unless the pages to be copied
arelocated in “two or more separate buildingsthat are not physically connected with each
other” or in “a remote storage facility.”?* The cost of copies of public information
contained in any other format “shal be an amount that reasonably includes all costs
related to reproducing the public information, including costs of materials, labor, and
overhead.””? When a requestor seeks copies of records that contain both public
information and information the attorney general has determined is confidential, the
governmental body may charge, in addition to the photocopying costs, areasonable cost
for personnel time spent to “obliterate, blackout, or otherwise obscure” the confidential
information.??® A governmental body may not, however, charge personne time for the
redaction of information that the attorney general has determined may be withheld
pursuant to one of the Act’s permissive exceptions.??*

If the charge for providing a copy of public information includes costs of labor, the
requestor may require the governmenta body’s officer for public information or the
officer’ s agent to provide the requestor with awritten statement asto the amount of time
that was required to produce and provide the copy.?”® The statement must be signed by
the officer for public information or the officer’s agent and the officer’s or the agent’s

27 |d, § 552.267(a).
218 | ¢, § 552.267(b).
219 ¢, § 552.270.

20| ¢, § 552.221(a).
214, § 552.261(a).

221d.; seealso 1 T.A.C. §111.63. (It should be noted that General Service Commission cost rules appearing
in the Texas Administrative Code will be revised in order to take account of new legislation).

2221 T.A.C. 8§ 111.63(d)(4) (But see parenthetical note to the preceding footnote).
224 Open Records Decision No. 633 at 6-8 (1995).
225 Gov't Code § 552.261(b).
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name must be typed or legibly printed below the signature.?® A charge may not be
imposed for providing the written statement to the requestor.??’

Senate Bill 1851 added new provisionsregarding chargesthat may beimposed for access
to information that exists in a paper record.?® If editing of confidential information is
required in order to give access to a paper record, a governmental body may charge for
the cost of making a copy of the page from which information must be edited.?® Also,
under subsection (c) of section 552.271, an officer for public information may require a
requestor to pay, or make a deposit or bond for the payment of, anticipated personnel
costs for making available for inspection requested information that exists in a paper
record only if the specifically requested information is either older than five years or will
fill six or more archival boxes and the officer for public information estimates that more
than five hourswill be required to make the information available for inspection.° If the
governmental body has fewer than sixteen full-time employees, the payment, deposit, or
bond may be required if the specifically requested information is older than three years
or will fill three or more archival boxes and the officer for public information estimates
that more than two hours will be required to make the information available for
inspection.?3

If arequest is made to inspect information that existsin an eectronic medium and that is
not available directly on-line, “acharge may not beimposed for accessto theinformation,
unless complying with the request will require programming or manipulation of data.”%*
Such charges must be assessed in accordance with the cost provisions of the Act.?

226 I d

227 | d

228 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 18 (codified at Gov't Code § 552.271).
22 Gov't Code § 552.271.

2% | ¢, § 552.271(C).

21, § 552.271(d).

22| (|, § 552.272(a).

233 | d
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C. Report by State Agency on Cost of Copies

Each state agency®* shall file a report with the General Services Commission that
describes the agency’ s procedures for charging and collecting fees for providing copies
of publicinformation.?® The state agency must file the report no later than December 1
of each odd-numbered year.?*®

D. Cost Provisions Outside the Public Information Act

Other statutes may prevail over the cost provisonsinthe Act. Section 552.261 does not
repea afee schedule for copies established by another statute.*” For example, section
118.011 of the Local Government Code requires county clerks to charge one dollar for
a noncertified copy of each page or part of a page of a document.?® Also, section
550.065(c) of the Transportation Code provides specifically for the costs of copies of
accident reports provided by the Department of Public Safety or law enforcement
agencies.

VIII. Penaltiesand Remedies

A. Informal Resolution of Complaints

The Office of the Attorney Generd maintains an Open Government Hotline staffed by
personnel trained to answer questions about the Public Information Act. In addition to
answering substantive and procedurad questions posed by governmenta bodies and
requestors, the Hotline staff handles written, informa complaints concerning requests for
information. While not meant as a subgtitute for the statutory procedures and legal actions set
out in section 552.3215, the Hotline provides an informd dternative for complainants. In
most cases, the Hotline gtaff is able to resolve complaints and misundergandings informaly.
The Hotline may be reached toll-free at (877) 673-6839 (877-OPEN TEX) or inthe Austin
areaat (512) 478-6736 (478-OPEN). Questions concerning charges for providing public
information may be directed to the Genera Services Commission at (512) 475-2497.

234 As defined by Gov't Code § 2151.002(2)(A).
25 Gov't Code § 552.274(a).
236 I d

237 See Attorney General OpinionsMW-163 (1980) (applying provisionsregarding chargesfor certified copies
now found in Government Code section 603.004); see also, e.g., Local Gov’'t Code 88§ 118.141(a)(2), .144
(county treasurer may collect one dollar for certified or noncertified copy of each page or part of page of
document); cf. Gov’'t Code § 552.266 (charge for copy made by municipal court clerk shall be as set by
ordinance).

2% | ocal Gov't Code §§ 118.011(a)(4), .0145, .052(3)(C), .0605.
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B. Criminal Penalties

The Public Information Act establishes crimina pendties for both the release of
information that must not be disclosed and the withholding of information that must be
released. Section 552.352(a) of the Act provides. “A person commits an offenseif the
person distributes information considered confidential under the terms of this chapter.”
This section applies to information excepted from disclosure by section 552.101.7%
Section 552.353(a) provides:

An officer for public information, or the officer’s agent, commits an
offense if, with criminal negligence, the officer or the officer’s agent
fails or refuses to give access to, or to permit or provide copying of,
public information to arequestor as provided by this chapter.

Subsections (b) through (d) of section 552.353 set out various affirmative defenses to
prosecution under subsection (a), including, for example, that a timely request for a
decision from the attorney general is pending or that the officer for public informationis
pursuing judicial relief from compliance with adecision of the attorney general pursuant
to section 552.353.2° A violation of section 552.352 or section 552.353 constitutes
official misconduct?** and isamisdemeanor punishable by confinement in county jail not
to exceed six months, or afine not to exceed $1,000, or both confinement and the fine.?*

The Act adso criminalizes the destruction, ateration, or concealment of public records.
Section 552.351 provides that the willful destruction, mutilation, remova without
permission, or ateration of public recordsis amisdemeanor punishable by confinement
in county jail for aminimum of three days and a maximum of three months, or afine of
aminimum of $25 and a maximum of $4,000, or both confinement and the fine.**?

C. Civil Remedies

1. Writ of Mandamus

Section 552.321 of the Act provides for a suit for a writ of mandamus to compel the
release of requested information. A requestor or the attorney general may file suit for a
writ of mandamus to compel a governmental body to release information if the

239 See Open Records Decision No. 490 (1988).

20 Gov't Code §552.353(b)(2), (3). See generally Hubert v. Harte-Hanks Texas Newspaper's, 652 S.W.2d 546,
548-49 (Tex. App.—Austin 1983, writ ref’d n.r.e.).

241 Gov't Code 8§ 552.352(C), .353(f).
242 ¢, 88 552.352(b), .353(€).
% See also Penal Code § 37.10 (tampering with governmental record).
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governmental body did not seek an attorney general decision as to whether the
information could be withheld or if the attorney general determined that the information
was not excepted from disclosure but the governmental body refused to release the
information.?** Senate Bill 1851 added subsection (b) to section 552.321%% which
provides that amandamus action filed by arequestor under section 552.321 must befiled
inadistrict court of the county in which the main offices of the governmental body are
located. A mandamus suit filed by the attorney general under section 552.321 must be
filed in adistrict court in Travis County except that if the suit is against a municipality
with a population of 100,000 or less, the suit must befiled in adistrict court of the county
where the main offices of the municipality are located.?*

Section 552.321 authorizes a mandamus suit to compel the release of information even
if the attorney general has ruled such information is not subject to required public
disclosure. In Texas Department of Public Safety v. Gilbreath,?*’ the court of appeals
held that statutory mandamusrelief isauthorized whenever a“governmental body hasnot
complied with the Act.”*® Therefore, such relief would be appropriate in an action
seeking ajudicia declaration that information is subject to disclosure under the Act even
when the attorney general has determined to the contrary.?*

The following are some other judicially recognized rules regarding mandamus under the
Act:

Martinv. Victoria I ndependent School District?®*— PublicInformation Act
does not automatically confer jurisdiction on a county court. A county
court (constitutional or statutory) cannot hear an origina injunction or
mandamus proceeding unlessthe plaintiff allegesan amount in controversy
within the county court’ s jurisdiction;

24 Gov't Code § 552.321(a).

245 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 27 (codified at Gov't Code § 552.321(b)).
26 Gov't Code § 552.321(b).

247 842 S\W.2d 408 (Tex. App.—Austin 1992, no writ).

28|d. at 413.

29| d. at 411.

20972 S\W.2d 815 (Tex. App.—Corpus Christi 1998, pet. denied).
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A&T Consultants, Inc. v. Sharp®! — the Texas Supreme Court is the
proper forum for amandamus action under the Act to compel disclosure of
records held by executive officers named in the Texas Constitution,
including thelieutenant governor, the secretary of state, the comptroller, the
treasurer, the commissioner of the general land office, and the attorney
generd;

Johnson v. Lynaugh®? — the district courts have original jurisdiction of
mandamus proceedings under the Act; the courts of appeas have only
appellate jurisdiction;

City of Houston v. Houston Chronicle Publishing Co.?* — where one
district court has determined certain information to be publicinformationin
adeclaratory judgment action in which mandamus relief was not sought,
that court does not have exclusive jurisdiction of a subsequent mandamus
action relating to the same information and mandamus may be availablein
an independent proceeding filed in another district court;

Espinoza v. Sate™ — because mandamus under the Public Information
Act is, like mandamus generally, acivil action, mandamus relief cannot be
obtained through amotion in a pending criminal case;

Hubert v. Harte-Hanks Texas Newspapers™ — the attorney general’s
ruling on a request from the governmental body to determine whether
information fallsunder an exception to disclosureispersuasi veauthority but
Is not binding on the court in a mandamus action under the Act; and
Industrial Foundation of the South v. Texas Industrial Accident Board®®
— entitlement to mandamus is not barred by an unclean-hands defense
based on the fact that the applicant for public information intendsto usethe
information unlawfully or in violation of public policy.

%1904 S\W.2d 668, 672 (Tex. 1995).

22789 SW.2d 704, 705-06 (Tex. App.—Houston [1st Dist.] 1990, no writ).
%8673 SW.2d 316, 319 (Tex. App.—Houston [1st Dist.] 1984, no writ).

24 669 S.\W.2d 736, 737-38 (Tex. Crim. App. 1984).

%5 652 S\W.2d 546, 549 n.4 (Tex. App.—Austin 1983, writ ref’ d n.r.e.).

26 540 S\W.2d 668, 674-75 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).
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2. Declaratory Judgment or Injunctive Relief; Formal Complaints

Senate Bill 1851 added section 552.3215%7 providing for asuit for declaratory judgment
or injunctive relief against a governmental body which violates the Public Information
Act.

a. Suit by District or County Attorney or by Attorney General

The district or county attorney for the county in which a governmental body is located,
or the attorney general, may bring the action in the name of the state only in a district
court of that county. If the governmental body is located in more than one county, such
suit must be brought in the county where the governmental body’ s administrative offices
are located.>® |If the governmental bodly is a state agency, the Travis County District
Attorney, or the attorney general, may bring such suit only in a district court of Travis
County.>®

b. Suit Pursuant to Formal Complaint

A complainant who claimsto be avictim of aviolation of the Act may seek to have asuit
for declaratory judgment or injunctiverelief brought on hisbehalf. The complainant must
first file a complaint with the district or county attorney of the county where the
governmental body is located. If the governmental body is located in more than one
county, the complaint must be filed with the district or county attorney of the county
where the governmenta body’ s administrative offices are located. 1f the governmental
body is a state agency, the complaint may be filed with the Travis County District
Attorney. If the governmenta body isthe district or county attorney, the complaint must
be filed with the attorney general 2%

37 Act of May 25,1999, 76" Leg., R.S., S.B. 1851, § 28 (codified at Gov't Code § 552.3215).
%8 Gov't Code § 552.3215(c).

29 | 4, § 552.3215(d).

260 | (J. § 552.3215(€).
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c. Proceduresfor Formal Complaint

A complaint by a person who claimsto be a victim of aviolation of the Act must bein
writing and signed by the complainant, namethe governmental body complained of, state
the time and place of the alleged violation, and describe the violation in general terms.?*
The district or county attorney receiving a complaint must noteonitsfacethe dateit was
filed and, before the thirty-first day after the complaint was filed, determine whether the
alleged violation was committed, determine whether an action will be brought under the
section, and notify the complainant of those determinations.?®? If the district or county
attorney determines not to bring suit under the section, or determines that a conflict of
interest exists which precludes his bringing suit, then he must include a statement of the
basisfor such determination and return the complaint to the complainant by the thirty-first
day after his receipt of the complaint.??

If the county or district attorney determines, in response to acomplaint filed with him, not
to bring an action, the complainant may, before the thirty-first day after the complaint is
returned to him, filethe complaint with the attorney general. On receipt of the complaint,
the attorney general must make the determinations and notification required of a district
or county attorney receiving a complaint within the same time frame. If the attorney
genera determines to bring an action in response to a complaint against agovernmental
body located in only one county, the attorney general must file such action in a district
court of that county.?®*

d. Governmental Body Must Be Given Opportunity to Cure Violation

Actions for declaratory judgment or injunctive relief under section 552.3215 may be
brought only if the official proposing to bring the action notifies the governmental body
in writing of his determination that the alleged violation was committed and the
governmental body does not cure the violation before the fourth day after the date it
receives the notice.?®

3. Other Actions

Actionsfor declaratory judgment or injunctive relief authorized under section 552.3215
arein addition to any other civil, administrative, or criminal actions authorized by law.®
Notably, prior to the adoption of section 552.3215, the court of appeals in Morales v.

261 | d

%2 d. § 552.3215(f), (g).
%3 1d. §552.3215(h).

%4 1d. §552.3215(i).

%5 d. §552.3215()).

%6 (. § 552.3215(K).
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Ellen®’ affirmed that the district court had jurisdiction to decide a declaratory judgment
action brought by a third party asserting privacy interests in documents the attorney
general had ruled should be released. The court held that the statutory predecessor to
Government Code section 552.305(b) — which permits a third party whose privacy or
property interests may be involved in the requested information “or any other person” to
“submitinwriting to the attorney general the person’ sreasonswhy the information should
be withheld or released” — is permissive and does not require that athird party exhaust
this remedy before seeking relief in the courts.?%®

Sections 552.324 and 552.325 prohibit a governmental body, officer for public
information, or other person or entity that wishes to withhold information from filing a
lawsuit seeking to withhold the information against a person who has requested the
information. The only suit section 552.324 allows a governmenta body or officer for
public information who seeks to withhold information to file is a suit challenging the
attorney general’ sdecision regarding the public availability of theinformation.?® Senate
Bill 1851 amended section 552.324%™ to require that a suit under the section be brought
not later than the thirtieth calendar day after the governmental body receivesthe decision
of the attorney general it seeksto challenge. If suitisnot timely filed under the section,
the governmental body must comply with the attorney general decisionin question. The
deadline for filing suit under section 552.324 does not affect the earlier ten-day deadline
for a governmental body’s filing suit, in order to establish an affirmative defense to
prosecution under section 552.353(b)(3).2"*

Section 552.325 provides that a requestor may intervene in a suit filed to prevent
disclosure and includes proceduresfor noticeto the requestor of theright to intervene and
of any proposed settlement between the attorney general and the governmental body. If
sued for failureto rel ease required information, an officer for publicinformation may raise
as an affirmative defense the fact that a person or entity has timely filed a suit seeking
relief from compliance with an attorney general decision.?”

267 840 SW.2d 519, 523 (Tex. App.—E! Paso 1992, writ denied).

268 Id

269 Gov't Code § 552.324(a).

210 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 30 (codified at Gov't Code § 552.324).

211 Gov't Code § 552.324(b); see also Act of May 30,1999, 76" Leg., R.S., H.B. 211, § 6 (codified at Gov't Code
§ 552.131) (concerning procedures for school districts and open-enrollment charter schools to challenge
attorney general decisions).

2 Gov't Code § 552.353(C).
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Overcharging for copies is actionable under section 552.269. If a governmental body
does not act in good faith in calculating the cost of copying a public record and
consequently requires a requestor to pay a charge for the copy that unlawfully exceeds
its actual cost, the requestor “is entitled to recover three times the amount of the
overcharge” actually paid.?”

4. Exceptionsto Disclosure Governmental Body May Raise in
Civil Suit

Senate Bill 1851 added section 552.326°"* which limits the exceptions a governmental
body may raisein acivil suit filed under section 552.321 (mandamus), section 552.3215
(declaratory judgment or injunctive relief), or section 552.324 (suit by governmental
body). Theonly exceptionsto disclosureagovernmental body may raisein such suitsare
exceptionswhichit had properly raised in arequest for an attorney general decision under
section 552.301 unless the exception is one based on arequirement of federal law or one
involving the property or privacy interests of another person.?’

5. Discovery of Information Under Protective Order

Section 552.322 authorizes a court to order that information at issue in a suit for
mandamus under section 552.321, or for declaratory judgment or injunctive relief under
section 552.3215, may be discovered only under a protective order until a final
determination is made.

D. Assessment of Costs of Litigation and Reasonable Attorney’s Fees

Section 552.323 of the Act, as amended by Senate Bill 1851,2” providesthat in asuit for
mandamus under section 552.321 or for declaratory judgment or injunctive relief under
section 552.3215, the court shall assess costs of litigation and reasonable attorney’ s fees
incurred by a plaintiff who substantially prevails. However, acourt may not assess such
costs and fees against a governmental body if the court finds that it acted in reasonable
reliance on a judgment or order of a court applicable to that governmental body, the
published opinion of an appellate court, or awritten decision of the attorney general .?”’

273 d, § 552.269(b).

274 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 31 (codified at Gov't Code § 552.326).
275 Gov't Code § 552.326.

276 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 29 (codified at Gov't Code § 552.323).
277 Gov't Code § 552.323(a).
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In a suit brought under section 552.353(b)(3) — which provides for a governmental
body’ s filing an action for a declaratory judgment or awrit of mandamus seeking relief
from compliance with the decision of the attorney general — acourt may assess costs and
fees incurred by a plaintiff or defendant who substantially prevails. In exercising its
discretion as to the assessment of such costs and fees, acourt must consider whether the
conduct of the officer for public information of the governmental body had areasonable
basisin law and whether the suit was brought in good faith.2”®

| X. Preservation and Destruction of Records

Subject to state laws governing the destruction of state and local government records,
section 552.004 addresses the preservation period of noncurrent records. Sections
441.180 through 441.203 of the Government Code provide for the management,
preservation, and destruction of state records under the guidance of the Texas State
Library and Archives Commission.?”® Provisions for the preservation, retention, and
destruction of local government records under the oversight of the Texas State Library
and Archives Commission are set out in chapters 201 through 205 of the Loca
Government Code.

The Public Information Act in section 552.203 providesin part that the officer for public
information, “subject to penalties providedin thischapter,” hasthe duty to seethat public
records are protected from deterioration, alteration, mutilation, loss, or unlawful removal
and that they are repaired as necessary.? Public records may be destroyed only as
provided by statute.®* A governmental body may not destroy records even pursuant to
statutory authority while they are subject to an open records request.

8| d, § 552.323(h); see also City of Garland v. Dallas Morning News, 969 SW.2d 548 (Tex. App.—Dallas
1998, pet. granted) (right to jury determination of attorney’ s fees).

279 See, e.g., Attorney General Opinions DM-181 at 3 (1992), IM-1013 at 2, 5-6 (1989), IM-229 at 5 (1984).

%80 Spe also Gov't Code § 552.351 (penalty for willful destruction, mutilation, removal without permission, or
ateration of public records).

281 Seegenerally Attorney General OpinionsDM-40(1991) (deleting records), M -830 (1987) (sealing records),
MW-327 (1981) (expunging or altering public records).
%82 |_ocal Gov't Code § 202.002(b); Open Records Decision No. 505 at 4 (1988).
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X. Public Information Act Distinguished from

Certain Other Statutes

A. Authority of the Attorney General tol ssue Attor ney General Opinions

The attorney general has authority pursuant to article IV, section 22 of the Texas
Congtitution and sections 402.041 through 402.045 of the Government Code to issue
lega opinions to certain public officers, who are identified in sections 402.042 and
402.043 of the Government Code. The attorney general may not give legal advice or a
written opinion to any other person.?

On the other hand, the Public Information Act requires a governmenta body to request
aruling from the attorney general if it receivesawritten request for recordsthat it believes
to be within an exception set out in subchapter C of the Act, sections 552.101 through
552.132, and there has not been a previous determination about whether the information
falls within the exception.?* Thus, all governmental bodies have a duty to request a
ruling from the attorney general under the circumstances set out in section 552.301. A
much smaller group of public officers has discretionary authority to request attorney
genera opinions pursuant to chapter 402 of the Government Code. A school district, for
example, isa governmental body that must request open records rulings as required by
section 552.301 of the Public Information Act, but has no authority to seek legal advice
on other matters from the attorney general.®°

. Texas Open Meetings Act

The Public Information Act, Government Code chapter 552, and the Open MeetingsAct,
Government Code chapter 551, both serve the purpose of opening government to the
people. However, they operate differently and each hasadifferent set of exceptions. The
exceptions in the Public Information Act do not furnish a basis for holding executive
session mestings to discuss confidential records.?®® Nor does the mere fact that a
document was discussed in an executive session make it confidential under the Public
Information Act.?®” Sincethe Open Meetings Act has no provision comparableto section
552.301 of the Public Information Act, the attorney general may address questions about
the Open Meetings Act only when such questions are submitted by a public officer with

%83 Gov't Code § 402.045.

24| d. § 552.301(a).

285 See generally Attorney General Opinion DM-20 at 3-6 (1991).

286 See Attorney General Opinion JM-595 at 4 (1986).

287 Open Records Decision No. 485 (1987) at 9-10; see also Open Records Decision No. 605 at 2-3 (1992).
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authority to request attorney general opinions pursuant to chapter 402 of the Government
Code. (A companion volume to this handbook, the Open Meetings Handbook, is aso
available from the Office of the Attorney General.)

. Discovery Proceedings

The Public Information Act differs in purpose from statutes and procedural rules
providing for discovery of documentsin administrative and judicia proceedings.?®® The
Act’ sexceptionsto required public disclosure do not create privileges from discovery of
documents in administrative or judicial proceedings.?® Furthermore, information that
might be privileged from discovery is not necessarily protected from required public
disclosure under the Act.?® Whether such information is subject to disclosure under the
Act will depend entirely upon whether one of the Act’'s exceptions to disclosure
applieS_ZQl

288 Attorney General Opinion JM-1048 at 2 (1989); Open Records Decision Nos. 551 at 4 (1990), 108 (1975).
%89 Gov't Code § 552.005.

20 See Open Records Decision No. 647 (1996) (application of Public Information Act to attorney work product
material which is privileged in context of civil discovery). For adiscussion of the work product exceptions,
see page 115 of this handbook.

21 See generally Open Records Decision Nos. 575 at 2 (1990), 574 (1990).
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PART TWO:
Exceptions to Disclosure

|. Preliminary Matters
A. Information Generally Considered to Be Public

1. Section 552.022 Categories of Information

Section 552.022 of the Public Information Act sets out eighteen categories of public
information. Theintroductory languagein section 552.022 wasamended by the Seventy-
sixth Legidatureto providethat “[w]ithout limiting the amount or kind of information that
ispublicinformation under thischapter, thefollowing categoriesof information are public
information and not excepted from required disclosure under this chapter unlessthey are
expressly confidential under other law. . . .”* Prior to amendment, this provision read
“Iw]ithout limiting the amount or kind of information that is public information under this
chapter, the following categories of information are public information . . . .” The
attorney genera interpreted the former language to mean that the legislature had not
intended section 552.022 to diminish the force of the exceptions found in subchapter C
of the Act.?® Thus, under the attorney general’s interpretation of the former language,
information listed in section 552.022 could still be excepted from disclosure by an
exception in subchapter C.2** The new language reflectsalegidativeintent to changethe
status of the law with regard to the categories of information listed in section 552.022.
Thus, under the current section 552.022, the Act’ s exceptions to disclosure generally do
not apply to the categories of information contained in the provision.”®® Three exceptions
tothisgenerd ruleexist. First, any informationinthe section 552.022 list that isexpressly
made confidential under other law must be withheld. Second, under subsection (1) of
section 552.022, “acomplete report, audit, evaluation, or investigation made of , for, or by

22 Act of May 25, 1999, 76th Leg., R.S,, SB. 1851, § 5 (codified at Gov’t Code § 552.022).

2% Open Records Decision Nos. 460 at 3, 4 (1987), 407 at 3 (1984), 140 (1976); see Cornyn v. City of Garland,
994 SW.2d 258 (Tex. App.—Austin 1999, no pet. h.); Houston Chronicle Publ’ g Co. v. City of Houston, 531
SW.2d 177,185 (Tex. Civ. App—Houston [14th Dist.] 1975),writ ref dn.r.e. per curiam, 536 SW.2d 559 (Tex.
1976).

24 See Open Records Decision No. 280 (1981); see also Open Records Decision No. 460 at 3 (1987).

5Byt see A& T Consultants, Inc. v. Sharp, 904 SW.2d 668, 675 (Tex. 1995) (balancing test applied to conflict
between subsections 552.022(1) and (3) and Tax Code section 111.006, which makes confidential information
obtained or derived from examination of taxpayer).
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agovernmenta body” may be excepted from disclosure under section 552.108, the law
enforcement exception, assuming the governmental body establishes the applicability of
that exception. Third, information in attorney fee bills that is within the attorney-client
privilege may be excepted from disclosure under section 552.107(1).2%

The recent amendment to section 552.022 also added subsection (b), which prohibits a
court in this state from ordering a governmental body to withhold from public disclosure
information in the section 552.022 categories unless the information is confidential by
law. Thus, although section 552.107(2) of the Act excepts from disclosure information
which a court by order has prohibited disclosure, the recent amendment to section
552.022 will effectively limit the applicability of that subsection and the authority of a
court to order confidentiality. (For adiscussion of section 552.107(2), refer to page 94
of this handbook).

2. Other Kinds of Information That May Not Be Withheld

Open records decisions of the attorney general have recognized that some records cannot
be withheld from the public. In Open Records Decision No. 551 (1990), the attorney
genera declared that “[i]t is difficult to conceive of a more open record” than a city
ordinance because the concept of due process requires that the people have notice of the
law.?®” None of the exceptions to the Act may be used to bar public access to such
information. In addition, as ageneral rule, agovernmenta body may not use one of the
exceptions in the Act to withhold information that a statute other than the Act expressy
makes public.2®® For example, a governmental body may not withhold from required
public disclosure under Government Code section 552.108 an affidavit in support of an
executed search warrant since the warrant is made public by statute.?*®

B. Application of New Exceptionsto Pending Requestsfor Information
Absent a legidative mandate to the contrary, a newly adopted exception to the Public

Information Act applies to records as of the effective date of the exception, even if there
isapending request for the records. 1n Houston Independent School District v. Houston

2% Gov't Code § 552.022(16); see Open Records Decision No. 574 (1990).

27 Open Records Decision No. 551 at 2-3 (1990); see also Open Records Decision Nos. 221 (1979) (“official

records of the public proceedings of agovernmental body are among the most open of records”), 146 at 2
(1976) (election returns are matter of greatest public interest).

2% Open Records Decision No. 623 (1994); see also Open Records Decision No. 451 (1986) (specific statute
that affirmatively requires release of information at issue prevails over litigation exception of Public
Information Act); cf. Houston Chronicle Publ’ g Co. v. Woods, 949 SW.2d 492 (Tex. App.—Beaumont 1997,
orig. proceeding) (concerning public disclosure of affidavitsin support of executed search warrants).

29 Act of May 10, 1999, 76" Leg., R.S,, H.B. 234, § 1 (codified at Code Crim. Proc. art. 18.01(b)).
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Chronicle Publishing Co.,*® the court applied a newly enacted exception to the Public
Information Act to the records sought in the mandamus action beforeit. The trial court
had held that the Houston Chronicle Publishing Company was entitled to have accessto
college transcripts of school district administrators. However, the appellate court
reversed, concluding that the school district could withhold the transcripts pursuant to an
exception that was adopted after the attorney genera’ s decision requiring release of the
information and during the school district’ s suit challenging that decision, but before the
district court issued itsfinal order.>®* The attorney general’ sruling was based on law that
existed before the new exception was adopted. The appellate court concluded that the
Houston Chronicle Publishing Company had not yet obtained a vested right in the
transcripts and, consequently, that they were excepted from disclosure under the new
amendment.®2 In Open Records Decision No. 600 (1992), the attorney general followed
the rationale of the Houston Independent School District case and concluded that an
amendment to the statutory predecessor to section 552.117 of the Government Code
applied to records that already had been requested under the Act.

Confidentiality Agreements

A governmental body’s promise to keep information confidential, including in a
Settlement agreement or any other contract, isnot a basisfor excepting information from
required public disclosure under the Act unless the governmental body has express
statutory authority to make such apromise. (For adiscussion of the Act’ s limitations on
governmental bodies' authority to enter into confidentiality agreements, refer to page 67
of this handbook.)

Exceptions

Section 552.101: Information Confidential by Law

Section 552.101 of the Government Code excepts from required public disclosure
information considered to be confidential by law, either constitutional, statutory, or by
judicia decision.

This section makes clear that the Public Information Act does not mandate the disclosure
of information that other law requires be kept confidential. Section 552.352(a) states. “A
person commits an offense if the person distributes information considered confidential

30 Houston Indep. Sch. Dist. v. Houston Chronicle Publ’g Co., 798 SW.2d 580 (Tex. App—Houston [1st
Dist.] 1990, writ denied).

301 | d. at 583-84; see Gov't Code § 552.102.
%2 Houston Indep. Sch. Dist., 798 SW.2d at 589-90.
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under the terms of this chapter.” A violation under section 552.352 is a misdemeanor
congtituting official misconduct.®®® Initsdiscretion, agovernmental body may releaseto
the public information protected under the Act’ s exceptionsto disclosure but not deemed
confidential by law.>* On the other hand, a governmental body has no discretion to
release information deemed confidential by law.3® Becausethe Act prohibitsthe release
of confidential information and because itsimproper rel ease constitutes a misdemeanor,
the attorney general may raise section 552.101 on behalf of a governmental body,
athough the attorney general ordinarily will not raise other exceptions that a
governmental body has failed to claim.3%

By providing that al information a governmental body collects, assembles, or maintains
is public unless expressly excepted from disclosure, the Act prevents a governmental
body from making an enforceable promise to keep information confidential unless the
governmental body isauthorized by law to do s0.%%” Thus, agovernmental body may rely
on its promise of confidentiality to withhold information from disclosure only if the
governmental body has specific statutory authority to make such a promise. Unless a
governmental body is explicitly authorized to make an enforceable promise to keep
information confidential, it may not make such a promise in a contract®® or a settlement
agreement.3® In addition, a governmental body may not pass an ordinance or rule
purporting to make certain information confidential unless the governmental body is
statutorily authorized to do s0.3%°

1. Information Confidential Under Specific Statutes

Section 552.101 incorporates specific statutes that protect information from public
disclosure. The following points are important for the proper application of this aspect
of section 552.101:

1) Thelanguage of the relevant confidentiality statute controls the scope
of the protection.3

%3 Gov’'t Code § 552.352(b), (C).

304 1d. § 552.007.

35 Seeid. But see discussion of informer’ s privilege beginning on page 76 of this handbook.
3% See Open Records Decision Nos. 455 at 3 (1987), 325 at 1 (1982).

307 Attorney General Opinion H-258 at 3 (1974); see Attorney General Opinions JM-672 at 1-2 (1987), IM-37
a 2 (1983); Open Records Decision Nos. 585 at 2 (1991), 514 at 1 (1988), 55A at 2 (1975).

3% See Attorney General Opinion JM-672 at 2 (1987); Open Records Decision No. 514 at 1 (1988).
399 See Open Records Decision No. 114 at 1 (1975).
310 See Open Records Decision No. 594 at 3 (1991).
311 See Open Records Decision No. 478 at 2 (1987).
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2) To fal within section 552.101, a statute explicitly must require
confidentiality; a confidentiality requirement will not be inferred from
the statutory structure.®'?

The attorney general must interpret numerous confidentiality statutes. Examples of
information made confidential by statute include the following noteworthy examples:

« social security number of an gpplicant for or holder of alicense, certificate of
registration, or other legal authorization issued by a licensing agency to
practice in aspecific occupation or profession that is provided to alicensing
agency;313

» medical records a physician creates or maintains regarding the identity,
diagnosis, evaluation, or treatment of a patient by a physician;*!

« reports, records, and working papers used or developed in an investigation
of alleged child abuse under Family Code chapter 261;%°

e certain information relating to the provison of emergency medica
services;®

« communications between a patient and a mental health professional and
records of the identity, diagnosis, or treatment of a mental health patient
created or maintained by a mental health professional ;3!

» certain personal information in government-operated utility customer’s
account records if the customer has requested that the utility keep the
information confidential;*'® and

* retirement records of programs administered by the Employees Retirement
System in the custody of the system or an administrator, carrier, or
governmental agency acting in cooperation with the system, with certain
exceptions.°

%12 See, e.g., Open Records Decision No. 465 at 4-5 (1987).

313 Act of May 17, 1999, 76" Leg., R.S,, H.B. 692, § 1 (codified at Occupation Code § 51.251).
314\ T.C.S. art. 4495h, § 5.08(b).

315 Fam. Code § 261.201.

%16 Health & Safety Code § 773.091.

3171 d. § 611.002.

318 Util. Code § 182.052.

319 Act of May 29, 1999, 76" Leg., R.S,, SB. 1130, § 27 (codified at Gov't Code § 815.503).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

68



Exceptionsto Disclosure

Inthefollowing examples, theattorney general hasinterpreted the scope of confidentiality
provided by Texas statutes under section 552.101.

Open Records Decision No. 658 (1998) — section 154.073 of the Civil
Practice and Remedies Code does not make confidential a governmental
body’s mediated fina settlement agreement;3%°

Open Records Decision No. 655 (1997) — concerning confidentiality of
crimina history record information and permissible interagency transfer of
such information;

Open Records Decision No. 649 (1996) — originating tel ephone numbers
and addresses furnished on a call-by-call basis by a service supplier to a9-
1-1 emergency communication district established under subchapter D of
chapter 772 of the Health and Safety Code are confidential under section
772.318 of the Health and Safety Code. Section 772.318 does not except
from disclosure any other information contained on a computer aided
dispatch report that was obtained during a9-1-1 call;

Open Records Decision No. 643 (1996) — section 21.355 of the Education
Code makes confidential any document that evaluates, as that term is
commonly understood, the performance of ateacher or administrator. The
term “teacher” as used in section 21.355 means an individual who is
required to hold and does hold a teaching certificate or school district
teaching permit under subchapter B of chapter 21, and who is engaged in
teaching at the time of the evaluation; an “administrator” isapersonwhois
required to hold and does hold an administrator’'s certificate under
subchapter B of chapter 21, and is performing the functions of an
administrator at the time of the evaluation;

Open Records Decision No. 642 (1996) — section 143.1214(b) of the
Loca Government Code requires the City of Houston Police Department
to withhold documentsrelating to an investigation of aCity of Houstonfire
fighter conducted by the City of Houston Police Department’s Public
Integrity Review Group when the Public Integrity Review Group has
concluded that the allegations were unfounded;

320 The Seventy-sixth L egisl ature amended section 154.073 of the Civil Practice and Remedies Code by adding
subsection (d), which provides that afinal written agreement to which a governmental body subject to the
Actisasignatory and that wasreached asaresult of adisputeresol ution procedure conducted under chapter
154 of that codeis subject to or excepted from required disclosure in accordance with the Act. Act of May
30, 1999, 76" Leg., R.S,, H.B. 826, § 6 (codified at Civ. Prac. & Rem. Code § 154.073).
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Open RecordsDecision No. 640 (1996) (replacing Open RecordsDecision
No. 637 (1996)) — the Texas Department of Insurance must withhold any
information obtained from audit “work papers’ that are “pertinent to the
accountant’s examination of the financial statements of an insurer” under
section 8 of article 1.15 of the Insurance Code; section 9 of article 1.15
makes confidential the examination reports and related work papers
obtained during the course of an examination of a carrier; section 9 of
article 1.15 does not apply to examination reports and work papers of
carriers under liquidation or receivership; and

Open Records Decison No. 632 (1995) — the term “persona
representative,” as that term is used in section 773.093 of the Health and
Safety Code pertaining to the release of confidential emergency medical
services patient records, signifies “personal representative” as defined in
section 3(aa) of the Probate Code.

Section 552.101 also incorporates the confidentiality provisions of federal statutes and
regulations. For example, certain federal lawsmay governwhether astateor local agency
may release a social security number.®?t In Open Records Decision No. 641 (1996), the
attorney genera ruled that information collected under the Americans with Disabilities
Act, 42 U.S.C. 88 12101 et seq., from an applicant or employee concerning that
individua’s medical condition and medical history isconfidential under section 552.101
of the Government Code, in conjunction with provisons of the Americans with
Disabilities Act. Thistype of information must be collected and maintained separately
from other information and may be released only as provided by the Americans with
Disabilities Act.

As a generd rule, the mere fact that a governmental body in Texas holds certain
information that is confidential under the federal Freedom of Information Act or the
federal Privacy Act will not bring the information within the section 552.101 exception,

%21 See Open Records Decision No. 622 at 3-4 (1994) (concluding that certain social security numbers are
confidential under federal law); seealso Open RecordsDecision No. 226 at 2 (1979) (concluding that 26 U.S.C.
88 6103(a), (b), 7213 require state governmental body to withhold certain requested federal income tax
information). Additionally, state law makes confidential the social security number of an applicant for or
holder of alicense, certificate of registration, or other legal authorization issued by a licensing agency to
practicein aspecific occupation or profession that is provided to thelicensing agency. Act of May 17, 1999,
76" Leg., R.S., H.B. 692 § 1 (codified at Occupation Code § 51.251).
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as those acts govern disclosure only of information that federal agencies hold.>? However,
if an agency of the federal government shares its information with a Texas governmental
entity, the Texas entity must withhold the information that the federal agency determined to
be confidential under federal law.>?

2. Information Confidential by Judicial Decision

a. Information Confidential Under Common-Law or Congtitutional
Privacy Doctrine

I. Common-Law Privacy
(a) Generally

Section 552.101 aso excepts from required public disclosure information held
confidential under caselaw. Pursuant to the Texas Supreme Court decisionin Industrial
Foundation of the South v. Texas Industrial Accident Board,*** section 552.101 applies
to information when its disclosure would constitute the common-law tort of invasion of
privacy through the disclosure of private facts. To be within this common-law tort, the
information must (1) contain highly intimate or embarrassing facts about a person’s
private affairs such that its release would be highly objectionable to areasonable person
and (2) be of no legitimate concernto the public.®*® Because much of theinformation that
a governmental body holds is of legitimate concern to the public, the doctrine of
common-law privacy frequently will not exempt information that might be considered
“private.” For example, generaly, information about public employees conduct on the
job is not protected from disclosure.®® The attorney general has found that the doctrine
of common-law privacy does not protect the specificinformation at issuein thefollowing
decisions:

Open Records Decision No. 625 (1994) — a company’s address and
telephone number;

Open Records Decision No. 620 (1993) — a corporation’s financial
information;

322 Attorney General Opinion MW-95 at 2 (1979); Open Records Decision No. 124 at 1 (1976).

%23 See Open Records Decision No. 561 at 6-7 (1990); accord United States v. Napper, 887 F.2d 1528, 1530
(11th Cir. 1989) (finding that documents Federal Bureau of Investigation had lent to city police department
remained property of Bureau and were subject to any restrictions on dissemination of Bureau-placed
documents).

324 540 S\W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).
3255 | d. at 685; see Open Records Decision No. 569 (1999).
3% See Open Records Decision No. 455 (1987).
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Open Records Decision No. 616 (1993) — a“mug shot,” unrelated to any
active criminal investigation, taken in connection with an arrest for which
an arrestee subsequently was convicted and is serving time;

Open Records Decision No. 611 (1992) — records held by
law-enforcement agencies regarding violence between family members
unless the information is highly intimate and embarrassing and of no
legitimate public interest;

Open Records Decision No. 594 (1991) — certain information regarding
acity’sdrug testing program for employees,

Open Records Decision No. 441 (1986) — job-related examination scores
of public employees or applicants for public employment; and

Open Records Decision No. 169 (1977) — socia security numbers.3%

Theattorney general has concluded that, with the exception of victims of sexual assault3
and child victimsof sexua abuse and serious sexual offenses,**® section 552.101 does not
except from required public disclosure, on common-law privacy grounds, the names of
crime victims. 3%

%27 But see Gov't Code §552.117(1) (excepting social security number of current or former official or employee
of governmental body, but only to extent that former officials and employees have elected to keep this
information confidential incompliancewith section 552.024), 552.117(2) (excepting social security number
of peace officer as defined by article 2.12 of Code of Criminal Procedure, or security officer commissioned
under section 51.212 of Education Code), 552.117(3) (excepting social security number of employee of Texas
Department of Criminal Justice), Act of May 26, 1999, 76" Leg., R.S., S.B. 1846, § 1 (codified at Gov't Code §
552.117(4)) (excepting social security number of certain officerskilledinthelineof duty, regardlessof whether
the deceased complied with section 552.024), Act of May 17, 1999, 76" Leg., R.S,, H.B. 692, § 1 (codified at
Occupation Code 8§ 51.251) (excepting social security number of applicant for or holder of license, certificate
of registration or other legal authorization issued by licensing agency to practice in specific occupation or
profession that is provided to a licensing agency). See also Attorney General Opinion DM-286 (1994)
(concluding that certain federal statutes govern when governmental body may request individual’ s social
security number); Open RecordsDecision No. 622 (1994) (concluding that certain social security numbersare
confidential under federal law).

328 See Open Records Decision No. 339 at 2 (1982).

329 See Open Records Decision Nos. 628 at 3 (1994), 393 at 2 (1983).

330 Open Records Decision No. 409 at 2 (1984); see also Open Records Decision Nos. 628 (1994) (concluding
that identities of juvenile victims of crime are not per se protected from disclosure by common-law privacy),
611 (1992) (determining whether records held by law-enforcement agency regarding violence between family
members are confidential under doctrine of common-law privacy must be done on case-by-case basis); but
see Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 10 (codified at Gov’t Code § 552.132) (excepting certain
information held by attorney general about crime victimswho apply for crime victim compensation and who
elect to not allow public accessto the information).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

72



Exceptionsto Disclosure

In addition to the seminal Public Information Act privacy case of Industrial Foundation,
courts in other cases have considered the common-law right to privacy in the context of
section 552.101 of the Act. In two cases involving the Fort Worth Star-Telegram
newspaper, the Texas Supreme Court weighed an individual’ sright to privacy against the
right of the press to publish certain embarrassing information concerning an individual.
In Sar-Telegram, Inc. v. Doe,** arape victim sued the newspaper which had published
articles disclosing the age of thevictim, the relative location of her residence, the fact that
she owned ahome security system, that she took medi cation, that she owned a1984 black
Jaguar automobile, and that she owned atravel agency. The newspaper did not reveal
her actual identity. The court held that the newspaper in this case could not be held liable
for invasion of privacy for public disclosure of embarrassing private facts because,
although the information disclosed by the articles made the victim identifiable by her
acquaintances, it could not be said that the articles disclosed facts which were not of
legitimate public concern.

In Sar-Telegram, Inc. v. Walker,3? the court addressed another case involving the
identity of arapevictim. Inthiscase, thevictim'’ strueidentity could be gleaned from the
criminal court records and testimony. The court found that becausetrial proceedings are
publicinformation, theorder entered by the criminal court closing thefilesand expunging
thevictim’ strueidentity from the criminal records (more than three monthsfollowing the
crimina trial) could not retroactively abrogate the press right to publish public
information properly obtained from open records. Once information is in the public
domain, the court stated, thelaw cannot recall theinformation. Therefore, the court found
that the newspaper could not be held liable for invasion of privacy for publication of
information appearing in public court documents.

In Morales v. Ellen,>* the court of appeal's considered whether the statements and names
of witnesses to and victims of sexua harassment were public information under the Act.
In Open Records Decision No. 579 (1990), the attorney general had concluded that an
investigative file concerning a sexual harassment complaint was not protected by
common-law privacy. Thedecisionin Ellen modified that interpretation. The Ellen court
found that the names of witnesses and their detailed affidavits were “highly intimate or
embarrassing.” Furthermore, the court found that, because information pertinent to the
sexua harassment charges and investigation aready had been released to the public in
summary form, the legitimate public interest in the matter had been satisfied. Therefore,
the court determined that, in this instance, the public did not possess alegitimate interest
in the names of witnessesto or victims of the sexual harassment, in their statements, or in
any other information that would tend to identify them. The Ellen court did not protect
from public disclosure the identity of the alleged perpetrator of the sexua harassment.

%1 915 SW.2d 471 (Tex. 1995).
332 834 SW.2d 54 (Tex. 1992).
333 840 SW.2d 519, 524-25 (Tex. App.—El Paso 1992, writ denied).
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(b.) Financial Information

Governmental bodies frequently claim that financial information pertaining to an
individual is protected under the doctrine of common-law privacy as incorporated into
section 552.101. Resolution of these claims hinges upon the role the information plays
in the relationship between the individua and the governmental body.

Information regarding afinancial transaction between an individual and a governmental
body is a matter of legitimate public interest; thus, the doctrine of common-law privacy
does not generally protect from required public disclosure information regarding such a
transaction.®* Examples of financial transactions between aperson and agovernmental
body include adonation to apublic ingtitution,** a debt owed to apublic hospital ,** and
apublic employee's participation in an insurance program funded wholly or partially by
his or her employer.®¥” In contrast, a public employee’s participation in a voluntary
investment program or deferred compensation plan that his or her employer offers (but
does not fund) is not considered a financia transaction between the individual and the
governmental body; information regarding such participation is considered intimate and
of no legitimate public interest.*® Consequently, the doctrine of common-law privacy
generally excepts such financia information from required public disclosure.

The doctrine of common-law privacy does not except from disclosure the basic facts
concerning afinancial transaction between anindividual and agovernmental body.>** On
the other hand, common-law privacy generaly protects the “background” financial
information of theindividual, that is, information about the individua’ s overall financial
statusand past financial history.** However, certain circumstancesmay justify the public
disclosure of background financia information; therefore, a determination of the
availability of background financial information under the Act must be made on a
case-by-case basis. 3"

33 See Open Records Decision Nos. 590 at 3 (1991), 523 at 3-4 (1989).
335 See Open Records Decision No. 590 (1991).

3% See Open Records Decision No. 385 at 2 (1983).

337 See Open Records Decision No. 600 at 9 (1992).

338 See Open Records Decision No. 545 at 3-5 (1990).

3% See, e.g., Open Records Decision Nos. 523 at 3-4 (1989), 385 at 2 (1983) (concluding that public hospital’s
accounts receivable showing patients’ names and amounts they owed were subject to public disclosure).
340 See Open Records Decision Nos. 523 at 3-4 (1989) (concluding that credit reports and financial statements
of individual veterans participating in Veterans L and Program are protected from disclosure as”background”
financial information), 373 at 3 (1983) (concluding that sourcesof income, salary, mortgage payments, assets,
and credit history of applicant for housing rehabilitation grant are protected by common-law privacy). But
see Open Records Decision No. 620 at 4 (1993) (concluding that background financial information regarding
corporation is not protected by privacy).

341 Open Records Decision No. 373 at 4 (1983).
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ii. Congtitutional Privacy

Section 552.101 incorporates constitutional privacy as well as common-law privacy.3*
The United States Constitution protects two kinds of individual privacy interests: (1) an
individua’ sinterest in independently making certain important personal decisions about
mattersthat the United States Supreme Court has stated are within the “zones of privacy,”
as described in Roe v. Wade*”® and Paul v. Davis** and (2) an individua’s interest in
avoiding the disclosure of persona matters to the public or to the government.3* The
“zones of privacy” implicated in theindividua’ sinterest in independently making certain
kinds of decisionsinclude mattersrelated to marriage, procreation, contraception, family
relationships, and child rearing and education.

The second individual privacy interest that implicates congtitutiona privacy involves
matters outside the zones of privacy. To determine whether the congtitutional right of
privacy protects particular information, the release of which implicates aperson’sinterest
in avoiding the disclosure of persona matters, the attorney general applies a balancing
test, weighing the individual’ s interest in privacy against the public’s right to know the
information. Although such atest might appear more protective of privacy intereststhan
the common-law test, the scope of information considered private under the constitutional
doctrineisfar narrower than that under the common law; the material must concern the
“most intimate aspects of human affairs.”3*

iii. Privacy RightsLapse on Death of the Subject
Common-law and constitutional privacy rights lapse upon the death of the subject.>*

Whether confidentiality imposed by statutes outside the Public Information Act lapses
depends upon the particular statute concerned.®*

¥2 |ndustrial Found., 540 SW.2d at 678.

33410 U.S. 113, 152 (1973).

344 424 U.S. 693, 712-13 (1976).

3% Open Records Decision No. 600 at 4-5 (1992); see also Whalen v. Roe, 429 U.S. 589, 599-600 (1977).

346 See Open Records Decision No. 455 at 5 (1987) (citing Ramie v. City of Hedwig Village, 765 F.2d 490, 492
(Sth Cir. 1985)).

347 Attorney General Opinion H-917 at 3-4 (1976); Open Records Decision No. 272 at 1 (1981).
348 See Attorney General Opinions DM-61 at 3 (1991), JM-851 at 2 (1988).
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iv. False-Light Privacy

The Texas Supreme Court has held that false-light privacy is not an actionable tort in
Texas.®*® In addition, in Open Records Decision No. 579 (1990), the attorney general
determined that the statutory predecessor to section 552.101 did not incorporate the
common-law tort of false-light privacy, overruling prior decisions to the contrary.>*®
Thus, the truth or falsity of information is not relevant under the Public Information Act.

b. Information Within the Informer’s Privilege

As interpreted by the attorney general, section 552.101 of the Government Code
incorporates the “informer’ s privilege.” In Roviaro v. United Sates,** the United States
Supreme Court explained the rationale underlying the informer’ s privilege:

What is usually referred to as the informer’s privilege is in reality the Government’s
privilege to withhold from disclosure the identity of persons who furnish information of
violations of law to officers charged with enforcement of that law. The purpose of the
privilege is the furtherance and protection of the public interest in effective law
enforcement. The privilege recognizes the obligation of citizens to communicate their
knowledge of the commission of crimes to law-enforcement officialsand, by preserving
their anonymity, encourages them to perform that obligation. [Emphasis added; citations
omitted.]

In accordancewith thispolicy, the attorney general has construed theinformer’ sprivilege
aspect of section 552.101 as protecting the identity only of a person who (1) reports a
violation or possibleviolation of thelaw (2) to official s charged with the duty of enforcing
the particular law. The informer’s privilege facet of section 552.101 does not protect
information about lawful conduct.**? Moreover, theinformer’ s privilege does not protect
the identity of a person who has reported conduct that may be illegal when the person
does not consider the conduct to beillegal 2 The privilege protectsinformation reported
to administrative-agency officials having a duty to enforce statutes with civil or criminal
penalties, aswell asto law enforcement officers.*

Theinformer’ s privilege protects not only theinformer’ sidentity, but also any portion of
the informer’ s statement that might tend to reveal the informer’s identity.®* Of course,

39 Cainv. Hearst Corp., 878 SW.2d 577, 579 (Tex. 1994).

350 Open Records Decision No. 579 at 3-8 (1990).

%1353 .S, 53, 59 (1957).

%2 See Open Records Decision Nos. 515 at 4-5 (1988), 191 at 1 (1978).
3 Roviaro v. United States, 353 U.S. 53 (1957).

34 See Open Records Decision No. 515 at 2 (1988).

355 | d
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protecting an informer’s identity and any identifying information under the informer’s
privilege servesno purposeif the subject of theinformation aready knowstheinformer’s
identity. The attorney genera has held that the informer’s privilege does not apply in
such a situation.®

The informer’s privilege facet of section 552.101 of the Government Code serves to
protect the flow of information to agovernmental body; it does not serveto protect athird
person.®’ Thus, since it existsto protect the governmental body’ sinterest, this privilege,
unlike other section 552.101 claims, may be waived by the governmental body.>%®

Occasionadlly, a law enforcement agency may seek to withhold from required public
disclosure under the informer’s privilege aspect of section 552.101 information that
identifies the complainant in a crimina investigative file. Information that identifies a
complainant isfront page offensereport information that isgenerally considered public.®®
Front page offense report information may be withheld from disclosure only in specia
situations.*® Consequently, in order to withhold complainant-identifying information
under the informer’s privilege, a governmental body must show the existence of special
circumstances in a particular case.

School districts may rely on another exception in the Act to withhold information about
certain informers. Newly added section 552.131%! excepts from public disclosure, with
severa exceptions, information held by a school district that would identify a student or
former student or an employee or former employee who has furnished areport of another
person’ spossibleviolation of criminal, civil, or regulatory law to the school district or the
proper regulatory enforcement authority. (For a discussion of this new exception, see
page 141 in this handbook.)

3% Open Records Decision No. 208 at 1-2 (1978).
357 Open Records Decision No. 549 at 5 (1990).
8 d. at 6.

%9 Houston ChroniclePubl’ g Co. v. City of Houston, 531 SW.2d 177 (Tex. Civ. App.—Houston [14th Dist.]
1975), writref' dn.r.e. per curiam, 536 SW.2d 559 (Tex. 1976);see Open RecordsDecision No. 127 at 10 (1976).

30 See Open Records Letter No. 97-2336 at 3-4 (1997) (citing Open Records Decision Nos. 393 (1983), 366
(1983), 333 (1982), 169 at 6-7 (1977), 123 (1976)).

1 Act of May 30, 1999, 76" Leg., R.S., H.B. 211, § 6 (codified at Gov't Code § 552.131)
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B. Section 552.102: Certain Personnel | nformation

Section 552.102 provides as follows:

(@ Information is excepted from [required public disclosure] if it is
information in a personne file, the disclosure of which would
congtitute a clearly unwar ranted invasion of personal privacy, except
that all information in the personnd file of an employee of a
governmental body isto be made available to that employee or the
employee's designated representative as public information is made
available under this chapter. The exception to public disclosure
created by this subsection isin addition to any exception created by
Section 552.024. Public access to personnd information covered by
Section 552.024 is denied to the extent provided by that section.

(b) Information isexcepted from [required public disclosure] if itisa
transcript from an institution of higher education maintained in the
personndl fileof aprofessional public school employee, except that this
section does not exempt from disclosure the degree obtained or the
curriculum on atranscript in the personnel file of the employee.

1. Unwarranted Invasion of Privacy

The court in Hubert v. Harte-Hanks Texas Newspaper s* ruled that the test to be applied
under section 552.102 is the same as the test formulated by the Texas Supreme Court in
Industrial Foundation for applying the doctrine of common-law privacy asincorporated
by section 552.101. (For adiscussion of common-law privacy, refer to page 71 of this
handbook.) Consequently, inclaimingthatinformationisexcepted from publicdisclosure
under section 552.102, agovernmental body should not rely upon decisionsinterpreting
this provision that predate the Hubert decision.

Because there is a legitimate public interest in the activities of public employeesin the
workplace, information about public employees is commonly held not to be excepted
from required public disclosure under this test. Therefore, although this exception is
commonly referred to as the “personnel file” exception, in readity this provision excepts
very little of the information commonly found in the personnel files of public employees.
For example, information about public employees job performance or the reasons for
their dismissal, demotion, promotion, or resignation is not excepted from public
disclosure.®# On the other hand, information commonly found in public employee
personnel files that reveals personal financial information generally is excepted from

%2 652 S.W.2d 546, 550 (Tex. App—Austin 1983, writ ref’ d n.r.e.).
363 Open Records Decision Nos. 444 at 5-6 (1986), 405 at 2-3 (1983).
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public disclosure under the common-law privacy test, except to the extent theinformation
reflects atransacti on between the employee and the public employer.3* (For adiscussion
of the application of the common-law privacy doctrine to financial information, refer to
page 74 of this handbook.)

Open Records Decision No. 284 (1981) determined that letters of recommendation
supplied under an express promise of confidentiality prior to the enactment date of the
Public Information Act may be withheld from required public disclosure. Other
recommendations, whether or not given under a promise of confidentiality, are not
protected under section 552.102. (For a discussion of the limits imposed by the Public
Information Act on a governmental body’s authority to enter into confidentiality
agreements, see page 66 of this handbook.) In addition, in light of Open Records
Decision No. 615 (1993), opinions and recommendations concerning routine personnel
matters are no longer protected under section 552.111; governmental bodies should not
rely on attorney general decisionsissued prior to Open Records Decision No. 615 (1993)
that apply section 552.111 (or its statutory predecessor) to personnel information.*®® (For
a discussion of the inapplicability of section 552.111 to advice, opinions, and
recommendations found in personnel records, refer to page 113 of this handbook.)3®

Section 552.102 applies to former as well as current public employees.®” However,
section 552.102 does not apply to applicants for employment.®® (For adiscussion of the
right of access set forth in subsection (a) of section 552.102, refer to page 29 of this
handbook.)

2. Transcripts of Professional Public School Employees

Section 552.102 also protects from required public disclosure most information on a
transcript from an institution of higher education maintained in the personnel files of
professional public school employees. Section 552.102 does not except from disclosure
information on a transcript detailing the degree obtained and the curriculum pursued.®*®

34 See Open Records Decision Nos. 600 at 9-11 (1992) (information about public employee’ sparticipationin
group insurance program, retirement benefits beneficiaries, tax-exempt reimbursement accounts, and direct
deposit), 545 (1990) (information about public employee’ s participation in deferred compensation plan), 523
at 5(1989) (federal incometax returnsand W-2 and W-2Pforms submitted by individual to governmental body
are excepted from disclosure under common-law privacy);seealso Open Records Decision No. 600 at 8 (1992)
(employee W-4 forms are excepted from disclosure by 26 U.S.C. § 6103(a)).

35 See generally Lett v. Klein Indep. Sch. Dist., 917 SW.2d 455, 456-457 (Tex. App—Houston [14th Dist]
1996, writ denied).

3¢ See Open Records Decision No. 615 (1993).

37 Attorney General Opinion JM-229 at 2 (1984).

38 Open Records Decision No. 455 at 8 (1987).

39 See Open Records Decision No. 526 (1989).
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3. Evaluations of Public School Teachers and Administrators

Although the disclosure of the evaluations of public school teachers and administrators
does not constitute an invasion of privacy,3” such evaluations are confidential by statute
and therefore excepted from public disclosure pursuant to section 552.101 of the
Government Code.3™  Section 21.355 of the Education Code makes confidential a
“document evaluating the performance of ateacher or administrator.”"?

. Section 552.103: Information Relating to Litigation

Senate Bill 1851 of the Seventy-sixth Legislature amended section 552.103(a)%" of the
Government Code, commonly referred to as the “litigation exception.” Subsection (a)
excepts from required public disclosure information

relating to litigation of a civil or criminal nature to which the state or
a political subdivision isor may be a party or to which an officer or
employeeof thestateor apolitical subdivision, asa consequenceof the
person’s office or employment, isor may be a party.

Section 552.103(a) was intended to prevent the use of the Public Information Act as a
method of avoiding the rules of discovery used inlitigation.3* This exception enablesa
governmental body to protect its position in litigation “by forcing parties seeking
information relating to that litigation to obtain it through discovery” procedures.®”

1. Governmental Body’s Burden

For information to be excepted from public disclosure by section 552.103(a), (1) litigation
involving the governmental body must be pending or reasonably anticipated and (2) the
information must relateto that litigation.3”® Therefore, agovernmental body that seeksan
attorney general decision under section 552.301 has the burden of clearly establishing
both prongs of thistest.>”” For purposes of section 552.103(a), acontested case under the

370 Open Records Decision No. 455 (1987).

371 See Open Records Decision No. 643 (1996) (discussing scope of section 21.355 of Education Code).
372 Educ. Code § 21.355.

37 Act of May 25, 1999, 76" Leg., R.S., SB. 1851, § 6 (codified at Gov't Code § 552.103).

374 Attorney General Opinion JM-1048 at 4 (1989).

375 Open Records Decision No. 551 at 3 (1990).

%% University of Texas Law Sch. v. Texas Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
nr.e.).

377 A new law providesthat state governmental entities may withhold from disclosure under section 552.103
time and expense records under contract for legal services provided the state governmental entity if, in
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Administrative Procedure Act (“APA”), Government Code chapter 2001, constitutes
“litigation.”3"® Questionsremai nregarding whether administrative proceedingsnot subject
to the APA may be considered litigation within the meaning of section 552.103(a).3"
Former section 552.103(a)(2) required the attorney for agovernmental body that claimed
section 552.103 to determine initially whether section 552.103(a) should be claimed, a
determination that was subject to review by the attorney general under section 552.301
of the Act.3¥° The Seventy-sixth Legidature eliminated this requirement. !

Whether litigationisreasonably anticipated must be determined on acase-by-casebasis.*2
Section 552.103(a) requires concrete evidencethat litigationisrealistically contemplated;
it must be more than conjecture.® The mere chance of litigation is not sufficient to
trigger section 552.103(a).3* The fact that a governmental body received a claim letter
that it representsto the attorney general to bein compliance with the notice requirements
of the Texas Tort Claims Act, Civil Practice and Remedies Code chapter 101, or
applicable municipa ordinance, shows that litigation is reasonably anticipated.®® If a
governmental body does not make this representation, the claim letter is a factor the
attorney general will consider in determining from the totality of the circumstances
presented, whether the governmental body has established that litigation is reasonably
anticipated.

In previous open records decisions, the attorney general had concluded that a
governmental body could claim the litigation exception only if it established that
withholding the information was necessary to protect the governmental body’s strategy
or position in litigation.® However, Open Records Decision No. 551 (1990)
significantly revised this test and concluded that the governmental body need only
establish the relatedness of the information to the subject matter of the pending or

addition to meeting the section 552.103 burden, the chief legal officer or employee of the state governmental
entity determines that withholding the information is necessary to protect the entity’ s strategy or position
in pending or reasonably anticipated litigation. Act of May 30,1999, 76" Leg., R.S., S.B. 178, § 3.03 (codified
at Gov't Code2254.104). A stategovernmental entity meansaboard, commission, department, office, or other
agency in the executive branch of the state government created under the constitution or a statute of the
state, including an institution of higher education as defined in section 61.003 of the Education Code. Id.

378 Open Records Decision No. 588 at 7 (1991) (construing statutory predecessor to APA).
91d. at 6-7.

380 Open Records Decision Nos. 551 at 5 (1990), 511 at 3 (1988).

%1 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 6 (codified at Gov't Code § 552.103).

382 Open Records Decision No. 452 at 4 (1986).

383 Attorney General Opinion JM-266 at 4 (1984); Open Records Decision Nos. 518 at 5 (1989), 328 at 2
(1982).

34 Open Records Decision Nos. 518 at 5 (1989), 397 at 2 (1983), 361 at 2 (1983), 359 (1983).
35 Open Records Decision No. 638 at 4 (1996).
386 See Open Records Decision Nos. 518 at 5 (1989), 474 at 5 (1987).
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anticipated litigation.®” Therefore, to meet its burden under section 552.103(a) in
requesting an attorney general decision under the Act, the governmental body must
identify the issues in the litigation and explain how the information relates to those
issues.3® When the litigation is actually pending, the governmental body, in its request
for a ruling, must explain or describe how the information relates to the subject of the
litigation to which the governmental body is a party.®® The governmental body should
also provide the attorney general a copy of the relevant pleadings.>®

2. Only Evidence Existing at the Time of the Request

Under theattorney general’ sinterpretation of former section 552.103, theattorney general
accepted as evidence of the applicability of section 552.103 information about a change
in the circumstances of the litigation underlying a section 552.103(a) claim that occurred
after the requestor requested the information and after the governmental body requested
a decision from the attorney general.**! The attorney general can no longer follow this
interpretation due to the Seventy-sixth Legisature’ s amendment to section 552.103.3%
That amendment added a new subsection (c) which provides as follows:

Information relatingtolitigation involving a gover nmental body or an
officer or employee of a governmental body is excepted from
disclosure under subsection (a) only if the litigation is pending or
reasonably anticipated on the date that the requestor applies to the
officer for public information for access to or duplication of the
information.

Consequently, in determining whether a governmental body has met its burden under section
552.103, the attorney general or acourt cannot consider informeation about occurrences after
the date of the request for information. %

37 Open Records Decision No. 551 at 5 (1990).

388 Id

389 Open Records Decision No. 638 at 4 (1996).

30,

391 Id

92 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 6 (codified a Gov't Code § 552.103).

3% |n concluding that the prior language of the Act did not limit the evidence a court may receive on aclaim
under former section 552.103, the court in Cornyn v. City of Garland, 994 S.\W.2d 258 (Tex. App.—Austin
1999, no pet. h.), held that evidence of pending litigation which had not been considered by the attorney
general established the applicability of the exception. But see Gov’'t Code § 552.326 (in suit filed under Act,
governmental body may only raise exceptions raised before the attorney general).
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3. Temporal Nature of Section 552.103

Genedly, when parties to litigation have ingpected the records pursuant to court order,

discovery, or through any other means, section 552.103(a) may no longer beinvoked.®** In

addition, when litigation has concluded, section 552.103(a) is no longer applicable3*® Once
a governmenta body has disclosed information relating to litigation, the governmenta body
isordinarily precluded from invoking section 552.103(a) to withhold the sameinformation; this

is not the case, however, when a governmental body has disclosed information to a
co-defendant in litigation where the governmenta body believes in good faith that it has a
condtitutiona obligation to discloseit.%

4. Scope of Section 552.103

Section 552.103 gpplies to information that relates to pending or reasonably anticipated
litigation, avery broad category of information.**” The exception no longer expresdy includes
information relating to settlement negotiations as it did before its recent anendment.>® The
protection of section 552.103 may overlap with that of discovery privileges and other
exceptions that encompass discovery privileges.

Thework product of counsd inacivil proceedingisjust one category of information excepted
by section 552.103(a); like any other information, attorney work product is protected from
disclosure under this section only if it relatesto pending or anticipated litigation.**® During the
pendency of civil litigation, a governmental body may withhold attorney work product under
section 552.103 or 552.111 of the Government Code.*® Oncecivil litigation has concluded,
attorney work product may be withheld under section 552.111. (For adiscussion of section
552.111, refer to page 113 of this handbook.)

4 Open Records Decision No. 597 (1991) (concluding that statutory predecessor to section 552.103 did

not except basic information in offense report that was previously disclosed to defendant in criminal
litigation); see Open Records Decision Nos. 551 at 4 (1990), 511 at 5 (1988), 493 at 2 (1988), 349 (1982),
320 (1982).

3% Open Records Decision Nos. 551 at 4 (1990), 350 (1982).

3% Open Records Decision No. 454 at 3 (1986); see Cornyn v. City of Garland, 994 SW.2d 258 (Tex.
App.—Austin 1999, no pet. h.); Open Records Decision No. 579 at 9-10 (1990) (exchange of informationin
informal discovery isnot voluntary release of information under section 552.021).

%7 University of Texas Law Sch. v. TexasLegal Found., 958 S.\W.2d 479, 481 (Tex. App.—Austin 1997, no
pet.).

%8 Act of May 25,1999, 76" Leg., R.S,, S.B. 1851, § 6 (codified at Gov’'t Code § 552.103).

3% Open Records Decision Nos. 575 at 2 (1990), 574 at 6 (1990), 429 at 3 (1985).

4% Open Records Decision No. 647 at 1-3 (1996).
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In an earlier decision, the attorney general had determined that attorney work product was
excepted from disclosure under the statutory predecessor to section 552.101.4° However,
the attorney genera has since concluded that section 552.101 does not except information
merely because it might be privileged from discovery.*°? Information protected by the
atorney-client privilege is given express protection under section 552.107(1).“®* (For a
discussion of section 552.107(1), refer to page 90 of this handbook.)

5. Duration of Section 552.103 for Criminal Litigation

Section 552.103(b) provides:

For purposes of this section, the state or a political subdivision is
considered to be a party to litigation of a criminal nature until the
applicable statute of limitations has expired or until the defendant has
exhaustedall appellateand postconviction remediesin stateand feder al
court.

The attorney general has determined that the statutory predecessor to section 552.103(b),
former V.T.C.S. article 6252-17a, section 3(e), is not a separate exception to disclosure; it
merdy provides a time frame within which the litigation exception excepts information from
disclosure®  Former section 3(e) was not included among the specific exceptions to
disclosureset forthinthe Act. Although former section 3(€) has since been codified as section
552.103(b) of the Government Code, this is not sgnificant to its congtruction as the
codification of the Act in the Government Code is a nonsubstantive revision.*®

. Section 552.104: Information Relating to Competition or Bidding
Section 552.104 of the Government Code provides as follows:
Information is excepted from [required public disclosure] if it is

information that, if released, would give advantage to a competitor or
bidder.

401 See Open Records Decision No. 304 (1982).

402 Open Records Decision No. 575 at 2 (1990); compare Open Records Decision No. 647 (1996)
(determining that section 552.111 encompassed attorney work product privilege).

403 See Open Records Decision No. 574 (1990).
404 Open Records Decision No. 518 at 5 (1989).
4% See Act of May 4, 1993, 73 Leg., R.S., ch. 268, § 47, 1993 Tex. Gen. Laws 583, 986.
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The purpose of section 552.104 is to protect the interests of a governmental body in
dtuations such as competitive bidding and requests for proposals in which the
governmental body may wish to withhold information to obtain more favorable offers.*®
Significantly, it is not designed to protect the interests of private parties that submit
information, such as bids and proposals, to governmental bodies.*” Because section
552.104 protects only the interests of governmental bodies, it is an exception that a
governmental body may waive by, for example, disclosing the information to the public
or failing to raise the exception within the ten-day deadline.*® (For a discussion of the
ten-day deadline, refer to page 33 of this handbook.)

Generally, section 552.104 protects information from public disclosure if the
governmental body demonstrates potential harm to itsinterestsin aparticular competitive
Stuation. A genera alegation of aremote possibility of harm isnot sufficient to invoke
section 552.104.4%°

Section 552.104 frequently is raised to protect information submitted to a governmental
body in response to acompetitive bidding notice or request for proposals. Inthiscontext,
the protection of section 552.104 istemporal in nature. Generally, section 552.104 does
not except bids from public disclosure after bidding is completed and the contract has
been awarded.*® However, bids may continue to be withheld from public disclosure
during the period in which the governmental body seeks to clarify bids and bidders
remain a liberty to furnish additional information.** Section 552.104 does not apply
when there is only a single individual or entity seeking a contract, since there are no
“competitors’ for that contract.*'? Note that, even when section 552.104 does not protect
bidsfrom required public disclosure, section 552.110 will require the governmental body
to withhold any portions of those bids that contain trade secrets or other commercial or
financial information that ismade confidential by law.*® (For adiscussion of the section

4% See Open Records Decision No. 592 at 8 (1991).

47 1d. at 8-9.

“%|d.at 8.

4% Open Records Decision Nos. 593 at 2 (1991), 541 at 4 (1990), 463 (1987).

419 Open Records Decision Nos. 541 at 5 (1990), 514 at 2 (1988), 319 at 3 (1982).

411 Open Records Decision No. 170 (1977); see also Open Records Decision No. 541 at 5 (1990) (recognizing
limited situationinwhich statutory predecessor to section 552.104 continued to protect i nformation submitted
by successful bidder when disclosure would allow competitors to accurately estimate and undercut future
bids).

412 Open Records Decision No. 331 (1982).

413 See, e.¢., Open Records Decision Nos. 319 (1982), 309 (1982).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

85



Exceptionsto Disclosure

552.110 exception, refer to page 110 of this handbook.) In addition to the actua bid
proposals, section 552.104 may protect information related to the bidding processthat is
not part of abid.**

Although early decisions of the attorney general concluded that section 552.104 does not
protect theinterestsof governmental bodieswhen they engagein competitionwith private
entitiesinthemarketpl ace,*** thisline of opinions hasbeen reexamined. In Open Records
Decision No. 593 (1991), the attorney general concluded that a governmental body may
claim section 552.104 to withhold information to maintain its competitive advantage in
the marketplace if the governmental body is specifically authorized by law to engage in
such competition.*** In Open Records Decision No. 593 (1991), the governmental body
a issue, the Teacher Retirement System of Texas, demonstrated that it had such
authority.**” A governmental body that can demonstrate 1) that it has specific marketplace
interests and 2) the possibility of specific harm to these marketplace interests from the
release of the requested information may withhold information from disclosure based on
section 552.104.48

. Section 552.105: Information Relating to Location or Price of
Property

Section 552.105 of the Government Code excepts from required public disclosure
information relating to:

(2) thelocation of real or personal property for apublic purposeprior
to public announcement of the project; or

(2) appraisalsor purchase price of real or personal property for a
public purpose prior to the formal award of contracts for the

property.

414 Compare Attorney General Opinion MW-591 (1982) (identity of probablebiddersisprotected from public
disclosure because disclosure could interfere with governmental body’ s ability to obtain best bids possible)
with Open Records Decision No. 453 (1986) (identity of individual swho receive bid packetsare not protected
when governmental body failsto show substantial likelihood that these individuals would bid).

415 See Open Records Decision Nos. 463 (1987), 231 (1979), 153 (1977), 99 (1975).

418 Open Records Decision No. 593 at 4 (1991).

7 Seeid. at 3-4.

418 See, e.g., Open Records Letter Nos. 97-2516 (1997) (City of San Antonio records of costs various
performers pay for use of Alamodome), 96-2186 (1996) (City of Alvin information regarding proposal to
provide another city solid waste disposal services).
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This exception protects a governmental body’s planning and negotiating position with
respect to particul ar real or personal property transactions,*'® and its protection istherefore
limited in duration. The protection of section 552.105 generaly expires upon the
governmental body’ s acquisition of the property in question.*® Because this exception
extends to “information relating to” the location, appraisals, and purchase price of
property, it may protect more than a specific appraisal report prepared for a specific piece
of property.*?* For example, theattorney general hasheld that appraisal information about
parcels of land acquired in advance of othersto be acquired for the same project could be
withheld where this information would harm the governmental body’s negotiating
position with respect to the remaining parcels.*?? The attorney genera has interpreted
section 552.105 as applying to an appraisal report concerning city property a city was
negotiating to sall to the requestor.*?

When a governmental body has made a good faith determination that the release of
information would damage its negotiating position with respect to the acquisition of
property, the attorney genera inissuing aruling under section 552.306 will accept that
determination, unless the records or other information show the contrary as a matter of
Iaw.424

The exception for information pertaining to “purchase price” in section 552.105(2) also
appliesto information pertaining to alease price.*

Section 552.106: Certain L egislative Documents
Section 552.106 of the Government Code provides as follows:

() A draft or working paper involved in the preparation of proposed
legidation is excepted from [required public disclosure].

(b) An internal bill analyss or working paper prepared by the
governor’sofficefor the purpose of evaluating proposed legidation is
excepted from [required public disclosure].

419 Open Records Decision No. 357 at 3 (1982).

420 Open Records Decision No. 222 at 1-2 (1979).

421 Open Records Decision No. 564 (1990) (construing statutory predecessor to section 552.105).
422 | d

423 Open Records Letter No. 99-2103 (1999).

424 Open Records Decision No. 564 (1990).

425 Open Records Decision No. 348 (1982).
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Section 552.106(a) protects documents concerning the deliberative processes of a
governmenta body relevant to the enactment of legidation.*?® The purpose of thisexception
isto encourage frank discussion on policy matters between the subordinates or advisors of
alegidative body and the legidative body.**” However, section552.106(a) does not protect
purely factud materid.*?® If adraft or working paper contains some purdly factua materia
that can be disclosed without reveding protected judgments or recommendations, such factua
materid must be disclosed unless another exception to disclosure applies*®  Section
552.106(a) protectsdrafts of legidation that reflect policy judgments, recommendations, and
proposals prepared by persons with some officia responshility to prepare them for the
legidative body.**° In addition to documents actually created by the legidature, the attorney
genera has congtrued the term “legidation” to include certain documents created by acity or
agtate agency.*t

The attorney general has decided only a few cases under section 552.106(a) or its
predecessor. The following open records decisons have held certain information to be
excepted from required public disclosure under the statutory predecessor to section
552.106(a):

Open Records Decision No. 460 (1987) — acity manager’ sproposed budget
prior to its presentation to the city council, where the city charter directed the
city manager to prepare such a proposa and the proposa was comprised of
recommendations rather than facts;

Open Records Decision No. 367 (1983) — recommendationsof theexecutive
committee of the Texas State Board of Public Accountancy for amendments
to the Public Accountancy Act; and

Open Records Decison No. 248 (1980) — drafts of a municipd ordinance
and aresolution prepared by a city staff study group for discussion purposes
that reflected policy judgments, recommendations, and proposals.

The following open records decisions have held information not to be excepted from required
public disclosure under the statutory predecessor to section 552.106(a):

426 See Open Records Decision No. 429 at 5-6 (1985).

427 Open Records Decision No. 460 at 2 (1987).

42 Open Records Decision Nos. 460 at 2 (1987), 344 at 3-4 (1982), 197 at 3 (1978), 140 at 4 (1976).
429 Open Records Decision No. 460 at 2 (1987).

4% Open Records Decision No. 429 at 5 (1985).

431 See Open Records Decision Nos. 460 at 2-3 (1987), 367 (1983), 248 (1980).
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Open Records Decision No. 482 (1987) — drafts and working papers
incorporated into materials that are disclosed to the public;

Open Records Decision No. 429 (1985) — documents relaing to the Texas
Turnpike Authority’ seffortsto persuade various cities to enact ordinances, for
the reason that the agency had no officid authority to do so and acted merely
as an interested third party to the legidative process, and

Open Records Decision No. 344 (1982) — certaininformation reaing tothe
State Property Tax Board's biennid study of taxable property in each school
digtrict, for the reason that the nature of the requested information compiled by
the board was factual.

Sections 552.106 and 552.111 were designed to achieve the same godsin different contexts.
The purpose of section 552.111 is*“to protect from public disclosure advice and opinions on
policy matters and to encourage frank and open discussion within the agency in connection
withits decision-making processes.”**? Becausethepoliciesand objectivesof each exception
are the same, some decisons applying section 552.111 may be hepful in determining how
section 552.106 should be construed.** Although the provisions protect the same type of
information, section 552.106 is narrower in scope because it applies specificdly to the
legidative process.*** (For a discussion of section 552.111, refer to page 113 of this
handbook.)

. Section 552.107: Certain Legal Matters

Section 552.107 of the Government Code states that information is excepted from required
public disclosureif:

(1) it isinformation that the attorney general or an attorney of a
political subdivision is prohibited from disclosing because of a duty to
the client under the Texas Rules of Evidence, the Texas Rules of
Criminal Evidence, or the Texas Disciplinary Rules of Professional
Conduct; or

432 Austin v. City of San Antonio, 630 SW.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.).

433 Open Records Decision No. 482 at 9 (1987). But see Open Records Decision No. 615 at 5 (1993)
(holding that agency’s policymaking functions protected by section 552.111 do not encompass routine
internal administrative and personnel matters).

434 See Open Records Decision Nos. 460 at 3 (1987), 429 at 5 (1985).
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(2) acourt by order has prohibited disclosure of the information.**

This section has two didtinct aspects:  subsection (1) protects information within the
attorney-client privilege and subsection (2) protects information that a court has ordered to
be kept confidentid. (For adiscussion of attorney work product, refer to pages 84 and 115
of this handbook.)

1. Subsection (1)
a. Information Within the Attor ney-Client Privilege

INnOpen Records Decision No. 574 (1990), the attorney genera determined that the statutory
predecessor to section 552.107(1) was the appropriate section for a governmental body to
cite when seeking to except from required public disclosure communications between the
governmental body and itslegal counsd.**® Prior to theissuance of thisdecision, the attorney
generd often analyzed information of this type under the statutory predecessor to section
552.101.

Although section 552.107(1) appears to apply to information within rule 1.05 of the Texas
Distiplinary Rules of Professiona Conduct, the attorney genera determined in Open Records
DecisonNo. 574 (1990) that rule 1.05 cannot be applied asbroadly aswritten to information
in the possession of an atorney for a governmenta body.**” Rule 1.05(a) prohibits an
attorney from divulging “confidentia information.” For purposes of the rule, “confidentia
information” includes not only materia within the attorney-client privilege of rule 503 of the
Texas Rules of Evidence®® (“privileged information”), but also “dl information relating to a
client or furnished by the client . . . acquired by the lawyer during the course of or by reason
of the representation of the dient” (“unprivileged information”).**®  Since to conclude
otherwise would alow a governmenta body to circumvent the Public Information Act by
trandferring information to its atorney, the attorney generd determined that section
552.107(1) applies only to materia within the attorney-client privilege aspect of rule 1.05
(“privileged information”) and does not gpply to “unprivileged informeation.”

4% The Texas Rules of Civil Evidence and Texas Rules of Criminal Evidence were merged, effectiveMarch 1,
1998, and are now known as the “Texas Rules of Evidence.” Tex. R. Evid. 101

4% But see Hart v. Gossum, 995 S.\W.2d 958, 963, n.2 (Tex. App.—Fort Worth 1999, no pet. h.).

437 Open Records Decision No. 574 at 5 (1990).

4% n 1998, the Texas Supreme Court and the Court of Criminal Appealsmerged thecivil and criminal rulesand
renamed them the“ Texas Rulesof Evidence.” Orderin Misc. Docket No. 97-9184 (October 20, 1997) (effective
March 1, 1998).

4% Tex. Disciplinary R. Prof’'| Conduct 1.05(a) (definition of “[c]onfidential information”), reprinted in
Gov't Codetit. 2, subtit. G app. A (Vernon Supp. 1999).
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Under rule 503(b) of the Texas Rules of Evidence, “a client has a privilege to refuse to
disclose and to prevent any other person from disclosing confidentia communications made
for the purpose of facilitating the rendition of professonal legal services to the client.” A
“confidentia communication” is a communication “not intended to be disclosed to third
persons other than those to whom disclosure is made in furtherance of the rendition of
professond legd services to the client or those reasonably necessary for the transmission of
the communication.”*°

Thus, section 552.107(1) does not apply to every communication between a governmental
body and its attorney. Rather, the communication must have been made in confidence in
furtherance of the attorney rendering professiona legal services to the government body.
Consequently, a governmenta body generdly may withhold under section 552.107(1) only
information revedling dient confidences or containing legd advice or opinion.**

While section 552.107(1) protects the attorney’s communication of legal advice or opinion
tothedient, it doesnot protect basically factua communicationsfrom the attorney to theclient
or among atorneysfor the same client when those factua communicationsdo not reved client
confidences. Therefore, the attorney generd determined in Open Records Decision No. 574
(1990) that the statutory predecessor to section 552.107(1) did not protect the following
communications a summary of a meeting, containing no legal advice or opinion or client
confidence, sent from one attorney to an associate; an account of factud eventsin alawsuit
sent from one agency attorney to another; documentation of meetingsattended or memoranda
sent; and communications between an atorney and athird party.

In gpplying this exception, severd attorney genera decisions have dso distinguished between
information acquired by an atorney in his or her capacity asalegd adviser and information
he or she acquired while performing some other role. For instance, section 552.107(1) does
not protect factud information compiled by a governmenta attorney acting strictly in the
capacity of an investigator.**> On the other hand, information communicated by the client to
or compiled by a governmentd atorney acting as a lega adviser may be protected under
section 552.107(1) as a client confidence**

When invoking this exception in its request to the attorney generd for a ruling under section
552.301, thegovernmental body bearsthe burden of explaining how the particular information
requested condtitutes either a client confidence or acommunication of legd advice or opinion

40 Tex. R. Evid. 503(a)(5).

41 Open Records Decision No. 574 at 5 (1990); seeid. at 2-5 (explaining scope of attorney-client privilege);
Open Records Decision No. 462 at 9-11, 12-14 (1987) (same).

442 oee, e.g., Open Records Decision Nos. 462 at 11, 13-14 (1987) (construing statutory predecessor to
section 552.107(1)), 429 at 4-6 (1985) (same), 230 (1979) (same).
43 See Open Records Decision No. 462 at 10-11 (1987).
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protected under section 552.107(1).*** In addition, the governmenta body should
appropriately mark the copy of the requested information submitted to the attorney generd
to identify which portions congtitute client confidences and which contain legd advice.**
When it is not gpparent on the face of the document, the governmental body should indicate
whether the communication is to or from an attorney, aclient, or a representative of either.

In appropriate circumstances, a governmenta body may withhold under section 552.103(a)
of the Government Code information it may not withhold under section 552.107(1). In
addition, the scope of the attorney-client privilege and the work product privilege, which is
encompassed by section 552.111 of the Government Code, are often confused. The
attorney-client privilege covers communications with the client while the work product
privilege generaly covers work prepared for the dlient’s lawsuit.**®  For materids to be
covered by the attorney-client privilege, they need not be prepared for litigation. (For a
discussion of attorney work product and discovery privileges, refer to pages 80 and 115 of
this handbook.)

b. Attorney FeeBills

In Open Records Decision No. 589 (1991), the attorney general explicitly found that a
governmental body may withhold information in an attorney fee bill under the statutory
predecessor to section 552.107(1) only to the extent that the information reveds client
confidencesor the attorney’ slegal advice.**” Thus, only the portions of afee hill that disclose
the details of the substance of a privileged attorney-client communication may be protected
fromrequired public disclosure under thisexception of the Act. Prior opinions had suggested
that the Public Information Act protected atorney fee hills categoricaly.*® Because Open
Records Decison No. 574 (1990) implicitly overruled this suggestion, a governmenta body
seeking to withhold requested attorney fee hills under section 552.107(1) must review the
particular bill a issue and identify the portions that contain client confidences or legd advice.
In Open Records Decision No. 589 (1991), the attorney generd determined that the
“atorney-client privilege” exception did not protect a requested list of “phone cals and
conferences regarding a particular matter” or indications that an attorney had reviewed
documents relevant to the attorney’ s representation of the governmenta body.**° Under a

44 See, e.g., Open Records Decision No. 589 (1991).
“5d.

446 SeeNational Tankv. Brotherton, 851 SW.2d 193, 200 (Tex. 1993);Owens-Cor ning Fiberglassv. Caldwell,
818 SW.2d 749, 750 (Tex. 1991).

447 Open Records Decision No. 589 at 1 (1991).
448 See Open Records Decision Nos. 499 at 7 (1988), 399 at 2 (1983), 304 at 2 (1982).
49 See also Gov't Code § 552.022(16).
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new law,*° state governmental entities subject to chapter 2161 of the Government Code
(providing provisonsrelaing to state agency contingency fee contractsfor legd services) may
not withhold from public disclosure under section 552.107 a contracting attorney’ s or firm's
complete written statements of legal services provided or time and expense records.

c. Information that a Private Attorney Holds for the Gover nmental Body

If agovernmenta body engagesaprivate atorney to performlegd services, informationinthe
attorney’ s possession relaing to the legal servicesis subject to the Public Information Act.*!

d. Waiver of the Attorney-Client Privilege

When a governmenta body voluntarily discloses privileged materid to a third party, the
atorney-client privilege is waived.*? The mere fact that information fals within the
attorney-client privilege under section 552.107(1) is not a compelling reason to withhold it
from public disclosure when a governmenta body does not request an atorney generd
decision within the ten business day time period mandated by section 552.301.%% Thus, a
governmental body may waive the protection afforded by section 552.107(1) if the
governmental body failsto timely request an attorney genera decision. (For a discussion of
the ten-day deadline, refer to page 33 of this handbook.)

2. Subsection (2)

Section 552.107(2) excepts from disclosure information that a court has ordered a
governmental body to keep confidential. Prior to the recent amendment to section 552.022,
governmental bodies often relied on section 552.107(2) to withhold from disclosuretheterms
of asettlement agreement if acourt had issued an order expresdy prohibiting the partiesto the
settlement agreement or their attorneys from disclosing the terms of the agreement.®** The
amendment dates that a state court may not order a governmenta body or an officer for
public information to withhold from public disclosure any category of information listed in
section 552.022 unless the information is expressy made confidentia under other law.*> A
Settlement agreement to which agovernmenta body isaparty is one category of information

40 Act of May 30, 1999, 76" Leg., R.S., S.B. 178, § 3.03, sec. 2254.104 (codified at Gov't Code § 2254.104(c)).
451 Open Records Decision Nos. 663 at 7-8 (1999), 499 at 5 (1988), 462 at 7 (1987).

42 See Open Records Decision No. 630 at 4 (1994); but see Hart v. Gossum, 995 SW.2d 958 (Tex.
App.—Fort Worth 1999, no. pet. h.).

453 Open Records Decision No. 630 at 6-7 (1994); but seeHart v. Gossum, 995 SW.2d 958 (Tex. App.—Fort
Worth 1999, no. pet. h.).

4% See Open Records Decision No. 415 at 2 (1984).
4% See Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 5 (codified at Gov’'t Code § 552.022).
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listedin section 552.022.4%¢ The amendment also makes public such categories of information
and states that these categories are not excepted under the Act unless they are expresdy
confidential under other law.*’

For information other than the section 552.022 categories of information, section 552.107(2)
excepts from disclosure information that is subject to a protective order during the pendency
of thelitigation.*® Thus, agovernmenta body may not use a protective order as grounds for
the exception once the court has dismissed the sit from which it arose.*®

H. Section 552.108: Certain Law Enforcement Records

Section 552.108 of the Government Code, sometimes referred to as the “law enforcement”
exception, provides as follows:

(@ Information held by a law enforcement agency or prosecutor that
deals with the detection, investigation, or prosecution of crime is
excepted from therequirements of Section 552.021 if:

(1) release of the information would interfere with the
detection, investigation, or prosecution of crime;

(2) itisinformation that dealswith the detection, investigation,
or prosecution of crimeonly inrelation to an investigation that
did not result in conviction or deferred adjudication; or

(3) it isinformation that:
(A) isprepared by an attorney representing the satein
anticipation of or in the course of preparing for criminal

litigation; or

(B) reflectsthemental impressionsor legal reasoning of
an attorney representing the state.

“%6 Gov't Code § 552.022(18).

47 Act of May 25,1999, 76" Leg., R.S., S.B. 1851, § 5 (codified at Gov’'t Code § 552.022); seealso Act of May
30, 1999, 76" Leg., R.S.,, H.B. 826, § 6 (codified at Civ. Prac. & Rem. Code § 154.073) (concerning final
settlement agreements of governmental body reached during a dispute resolution procedure under chapter
154 of Civil Practice and Remedies Code); Open Records Decision No. 658 (1998) (same).

4% Open Records Decision No. 143 at 1 (1976).
5% Open Records Decision No. 309 at 5 (1982).
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(b) An internal record or notation of a law enforcement agency or
prosecutor that ismaintained for internal usein mattersrelating tolaw
enforcement or prosecution is excepted from the requirements of
Section 552.021 if:

(1) release of the internal record or notation would interfere
with law enforcement or prosecution;

(2) theinternal record or notation relates to law enforcement
only in relation to an investigation that did not result in
conviction or deferred adjudication; or

(3) theinternal record or notation:

(A) isprepared by an attorney representing the satein
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflectsthemental impressionsor legal reasoning of
an attorney representing the state.

() This section does not except from the requirements of Section
552.021 information that isbasicinformation about an arrested person,
an arrest, or acrime.

This section generdly promotes a governmenta interest and may be waved by the
governmenta body. **°

1. TheMeaning of “Law Enforcement Agency’ and the Applicability
of Section 552.108 to Other Units of Gover nment

Section 552.108 applies only to records that can be characterized as the records of law
enforcement agencies or prosecutors. Thus, section 552.108 appliesto the records crested
by an agency, or aportion of an agency, whose primary function isto investigate crimes and
enforce the crimind laws*! It generaly does not apply to the records created by an agency
whose chief function is essentidly regulatory in nature®®?  For example, an agency that
employs peace officers to investigate crime and enforce the criminal laws may clam that

460 Open Records Decision No. 177 (1977); see also Open Records Decision No. 586 (1991).
461 See Open Records Decision Nos. 493 at 2 (1988), 287 at 2 (1981).
462 Open Records Decision No. 199 (1978).
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section 552.108 excepts portions of itsrecordsfrom required public disclosure. On the other
hand, an agency involved primarily in licensing certain professonds or regulaing a particular
industry usually may not use section 552.108 to except its records from disclosure.*®® An
agency that investigates both civil and crimind violations of law but lacks crimind enforcement
authority is not alaw enforcement agency for purposes of section 552.108.4%4

For example, entities that have been found to be law enforcement agencies for purposes of
section 552.108 include: The Texas Department of Corrections (now the Texas Department
of Crimind Justice);**® the Texas Nationa Guard;*®® the Attorney Generd’ s Organized Crime
Task Force;*” an arson investigation unit of a fire department;*®® the El Paso Specia
Commission on Crime*®°® the Texas Lottery Commission;*” and the State Comptroller's
Office*™

The following entities are not |aw enforcement agenciesfor purposesof section 552.108: the
Texas Department of Agriculture;*? the Texas Board of Private Investigators and Private
Security Agencies;*”® a municipa fire department;*™ the Texas Board of Pharmacy;*”® and
the Texas Red Estate Commission.*™

An agency that does not qudify as a law enforcement agency may, under limited
circumstances, clam that section 552.108 excepts records in its possession from required

63 Seeid. But see Attorney General Opinion MW-575 at 1-2 (1982) (indicating that former section 552.108
may apply to information gathered by administrative agency when itsrelease would unduly interfere with
law enforcement); Open Records Decision No. 493 at 2 (1988).

464 Open Records Letter No. 99-1907 (1999) (Medicaid Program Integrity Division of Health and Human
Services Commissioninvestigatesboth civil and criminal violations of medicaid fraud lawsand referscriminal
violationsto attorney general for criminal enforcement).

45 Attorney General Opinion MW-381 at 3 (1981); Open Records Decision No. 413 (1984).
4% Open Records Decision No. 320 (1982).

467 Open Records Decision No. 211 at 3 (1978).

4% Open Records Decision No. 127 (1976).

469 Open Records Decision No. 129 (1976).

47° See Gov' t Code § 466.020 (L ottery Commission i sauthorized to maintain department of security staffed
by commissioned peace officers or investigators); id. at § 466.019 (L ottery Commission is authorized to
enforce violations of lottery laws).

41 A& T Consultants, Inc. v. Sharp, 904 SW.2d 668, 677-78 (Tex. 1995) (comptroller’ s officeischarged with
law enforcement and prosecutory powers).

472 Attorney General Opinion MW-575 (1982).
473 Open Records Decision No. 199 (1978).

474 Open Records Decision No. 85 (1975).

475 Open Records Decision No. 493 (1988).

476 Open Records Decision No. 80 (1975).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

96



Exceptionsto Disclosure

public disclosure. For example, records that otherwise qudify for the section 552.108
exception, such asdocumentary evidencein apolicefile onapending case, do not necessarily
losethat statuswhilein the custody of an agency not directly involved with law enforcement.*””
Smilaly, in construing the statutory predecessor to section 552.108, the attorney genera
concluded that if aninvestigation by an adminigtrative agency revedlspossiblecrimina conduct
that the agency intends to report or aready has reported to the appropriate law enforcement
agency, then section 552.108 will gpply to the information gathered by the adminigtrative
agency if the information relates to an open investigation or if the release would interfere with
law enforcement.*’

2. Application of Section 552.108
Section 552.108 excepts from required public disclosure three categories of information:

1) information, the release of which would interfere with law enforcement or
prosecution,

2) information that relates to aninvestigation thet did not result in a conviction
or deferred adjudication, and

3) information that is prepared by aprosecutor or that reflectsthe prosecutor’s
mental impressons or legd reasoning.

a. Interference with Detection, I nvestigation, or Prosecution of Crime

In order to establish the applicability of either subsection (1) or (2) of both section
552.108(a) and 552.108(b) to arequested crimina file, alaw enforcement agency should
inform this office of the status of the case the information concerns.*”® Information
relating to apending criminal investigation or prosecution is one example of information
that is excepted under subsections (a)(1) and (b)(1) because release of such information
presumptively woul dinterferewith thedetection, investigation, or prosecution of crime.*°

477 Open Records Decision No. 272 at 1-2 (1981).

478 See Attorney General Opinion MW-575 at 1-2 (1982) (construing statutory predecessor); Open Records
Decision No. 493 at 2 (1988) (same); Open Records L etter No. 99-1907 (1999) (section 552.108 applicable
to information Health and Human Services Commission’s Medicaid Program Integrity Division (“MPI™)
intendstorefer to Attorney General’ sMedicaid Fraud Control Unit for criminal prosecution and not to cases
MPI does not so refer).

479 Open Records Letter No. 98-0709 (1998).

480 See Houston Chronicle Publ’ g Co. v. City of Houston, 531 SW.2d 177, 184-185 (Tex. Civ. App.—Houston
[14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement
interests that are present in active cases).
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All of the forma open records decisons interpreting the law enforcement exception
consdered the provison's predecessor statute rather than the provison asit now reads. In
these decigons, this office permitted law enforcement agencies to withhold information in a
closed crimind caseonly if itsrelease would “unduly interfere’ with law enforcement or crime
prevention.*®! Thefollowing is a discussion of the “undue interference” standard under the
predecessor statute as applied before the case of Holmes v. Morales,*®? as the reader may
find thisinformation useful in determining the types of information to provide to the attorney
generd’ sofficewhen seeking to withholdinformation under the new provison' s“interference’
standard found in subsections ()(1) and (b)(2).

i. Information Relating to the Detection, I nvestigation, or Prosecution of Crime

To withhold information under former section 552.108, a governmental body had to

demongtrate how release of the information would unduly interfere with law enforcement or

prosecution, unless the records supply this explanaion on their face*® For example, the

names and statements of witnesses could be withheld if the law-enforcement agency
demondtrated that disclosure might either (1) subject the witnessesto possibleintimidation or

harassment or (2) harm the prospects of future cooperation by the witnesses.** However,

to preval on its clam tha section 552.108 excepts the information from disclosure, a
law-enforcement agency had to do more than merely make a conclusory assertion that

releasing the information would unduly interfere with law enforcement. Whether the release
of particular records would unduly interfere with law enforcement was determined on a
case-by-case basis.®®

(a.) Records Regarding Family Violence

Former section 552.108 did not as a matter of law except from required public disclosure
records held by law-enforcement agencies regarding violence between adult members of a
family. Aswith any other case, except for information ordinarily gppearing on the firgt page
of an offensereport, former section 552.108 permitted alaw-enforcement agency towithhold
dl information related to acase of family violence when itsrelease would unduly interferewith
law enforcement. However, the fact that a case involved an assault by one adult family

481 See Open Records Decision No. 628 at 6-8 (1994).

482 924 S\W.2d 920, 923-24 (Tex. 1996) (holding that statutory predecessor to section 552.108 made no
distinction between open and closed case files and did not require governmental body to establish that
release of requested criminal files would cause undue interference with law enforcement).

483 Open Records Decision Nos. 616 at 1 (1993), 434 at 2-3 (1986); Ex parte Pruitt, 551 S.W.2d 706 (Tex.
1977).

484 See Open Records Decision No. 297 at 2 (1981).
485 Open Records Decision No. 409 at 2 (1984).
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member on another did not, by itself, demondrate that releasing information about that case
would unduly interfere with law enforcement %

(b.) Mug Shots

A mug shot taken in connection with an arrest when the arrestee was subsequently convicted
of the offensefor which he or shewas arrested and is currently serving timewas not protected
by former section 552.108 unless the law-enforcement agency demondgtrated that its release
would unduly interfere with law enforcement.*’

ii. Internal Records of a Law Enforcement Agency

Towithholdinterna recordsand notationsof |aw enforcement agenciesand prosecutorsunder
former section 552.108, a governmental body had to demonstrate how release of the
informetion would unduly interfere with law enforcement and crime prevention unless the
records supplied this explanation on their face*® For example, the Department of Public
Safety was permitted to withhold a list of dations that issue drivers licenses and the
corresponding codethat designates each station on the drivers’ licensesissued by that Sation.
Although theinformation did not onitsface suggest that itsrelease would unduly interferewith
law enforcement, the Department of Public Safety explained that the codes are used by
officers to determine whether alicense is forged and argued that rdleasing the list of Sations
and codes would reduce the value of the codes for detecting forged drivers’ licenses®® This
office previoudy held that release of routine investigative procedures, techniques that are
commonly known, and routine personnd information would not unduly interfere with law
enforcement and crime prevention.*®

The supreme court has addressed the applicability of former section 552.108 to the internd
records and notations of the comptroller’ s office. In A & T Consultants, Inc. v. Sharp,**
the supreme court stated that former section 552.108 has the same scope as section
552(b)(7) of the federal Freedom of Information Act,**? which prevents the disclosure of
investigatory records that would reveal law enforcement methods, techniques, and strategies,
induding those the Internd Revenue Service usesto collect federd taxes. Someinformation,

48 Open Records Decision No. 611 at 1-2 (1992).

487 Open Records Decision No. 616 (1993).

48 See Open Records Decision No. 508 at 2 (1988).

48 Open Records Decision No. 341 (1982).

4% See Open Records Decision Nos. 216 at 4 (1978), 133 at 3 (1976).
41 A & T Consultants, Inc. v. Sharp, 904 S.W.2d 668 (Tex. 1995).
25U.S.C. §552.

2000 Texas Public Information Handbook ¢ Office of the Attorney General

99



Exceptionsto Disclosure

suchasthe date ataxpayer’ s name gppeared on ageneration list and the assignment date and

codes in audits, are confidential and excepted from disclosure by former section 552.108
because they reflect the interna deliberations within the comptroller’s office, an agency charged
with law enforcement and prosecutory powers.**® For audits that have been concluded, thereis
little harm in releasing some of this information.*** The audit method and audit group remain
confidentid before, during, and after the comptroller undertakes a taxpayer audit under former
section 552.108.%%

The attorney genera aso addressed whether internal records and notations could bewithheld
under the statutory predecessor to section 552.108 in the following decisons.

Open Records Decision No. 531 (1989) — detailed guiddines regarding a
police department’ s use of force policy may bewithheld but not those portions
of the procedures that restate generdly known common-law rules,
condtitutiona limitations, or pend code provisions, the release of the detailed
guiddineswould impair an officer’ s ability to arrest a suspect and would place
individuas a an advantage in confrontations with police;

Open Records Decision No. 508 (1988) — the dates on which specific
prisoners are to be transferred from a county jail to the Texas Department of
Corrections may be withheld prior to the transfer because release of this
informationcould impair security, but these dates may not be withheld after the
prisoner is transferred because the public has a legitimate interest in the
informetion;

Open Records Decison No. 506 (1988) — the cdlular mobile telephone
numbers assgned to county officids and employees with specific law
enforcement duties may be withheld but not the numbers of officids and
employees who are assgned no such duties,

Open Records Decision No. 413 (1984) — a sketch showing the security
measures that the Texas Department of Corrections plans to use for its next
scheduled execution may be withheld because its release may make crowd
control unreasonable or difficult;

Open Records Decision No. 394 (1983) — except for information regarding
juveniles, ajall roster may not bewithheld; ajail roster isaninterna record that

48 A& T Consultants, Inc., 904 S.W.2d at 677-78 (suchinformation al so excepted from disclosure by former
section 552.116 of Government Code).

441d. at 678.
4% 1d. at 679 (such information also confidential under former section 552.116 of Government Code).
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reveds information specifically made public in other forms, such asthe names
of persons arrested;

Open Records Decision No. 369 (1983) — notes recording a prosecutor’s
subjective comments about former jurors may be withheld; releasing these
comments would tend to reved future prosecutorid Strategy;

Open Records Decision No. 287 (1981) — anotation kept by the Community
Services Divison of the police department consisting of the name and address
of a person referred, a comment about her, the name of the social worker
assgned to the matter, and the date the notation was entered may not be
withheld; the notation concerns socid service activity, not the detection and
investigation of crime, and the department offered no explanation of how its
release would unduly interfere with law enforcement; and

Open Records Decision Nos. 211 (1978), 143 (1976) — information that
would reved the identities of undercover agents or where employeestravel on
sengdtive assgnments may be withheld.

b. Concluded Cases

With regard to the second category of information, information relating to a criminal
Investigation or prosecution that concluded in aresult other than a conviction or deferred
adjudication may be withheld under subsections (a)(2) and (b)(2) of section 552.108.
Subsections (a)(2) and (b)(2) cannot apply to an open crimina file because the
investigation or prosecution for such files has not concluded. To establish the
applicability of subsections (a)(2) and (b)(2), agovernmental body must demonstrate that
the requested information relates to a criminal investigation that has concluded in afina
result other than a conviction or deferred adjudication.

c. Prosecutor Information

Asfor the third category of information, subsections (a)(3) and (b)(3) of section 552.108
protect information, including an internal record or notation, prepared by a prosecutor in
anticipation of or in the course of preparing for criminal litigation or information that
reflects the prosecutor’s mental impressions or legal reasoning. When a governmental
body asserts that the information reflects the prosecutor’s mental impressions or legal
reasoning, the OAG strongly encourages the governmental body, in its request for a
ruling, to explain how the information does so. Subsections 552.108(a)(3) and (b)(3)
contain a different standard from the standard used in establishing civil work product,
which requires that the information be prepared in anticipation of litigation and the work
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product consists of or tendsto reveal the thought processes of an attorney.** (For adiscussion
of civil work product under section 552.111, refer to page 115 of this handbook.)

3. Limitations on Scope of Section 552.108

Section 552.108(c) providesthat basic information about an arrested person, an arrest, or
acrimeis not excepted from required public disclosure. The kinds of basic information
not excepted from disclosure by section 552.108 are those that were deemed public in
Houston Chronicle Publishing Co. v. City of Houston*’ (“Houston Chronicle I”) and
catalogued in Open Records Decision No. 127 (1976). Basicinformation isinformation
that ordinarily appears on the first page of an offense report and in other records of law
enforcement agencies relating to arrests such as:

(a) thename, age, address, race, sex, occupation, alias, and physical condition
of the arrested person;

(b) the date and time of the arrest;

(c) the offense charged and the court in which it isfiled;
(d) the details of the arret;

(&) booking information;

(f) the notation of any release or trandfer;

(9) bonding information;
(h) thelocation of the crime;

(i) the identification and description of the complainant;
(j) thepremisesinvolved,

(k) thetime of occurrence of the crime;

(1) the property involved, if any;

(m) the vehides involved, if any;

4% Open Records Decision No. 647 (1996).
497 Houston ChroniclePubl’ g Co. v. City of Houston, 531 SW.2d 177, 184-85 (Tex. Civ. App.—Houston [ 14th
Dist.] 1975), writ ref'd n.r.e. per curiam 536 S.W.2d 559 (Tex. 1976).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

102



Exceptionsto Disclosure

(n) adescription of the weether;
(0) adetaled description of the offense; and
(p) the names of the arresting and investigating officers*®

Generdly, theidentity of the victim or complanant may not be withheld from disclosure under
section 552.108. However, information tending to identify victims of serious sexua offenses
must bewithheld from public disclosure pursuant to section 552.101 because suchinformation
is protected by common-law privacy.*® In rare circumstances, a governmenta body may
demondtrate the existence of gpecid circumstances that overcome the presumption of public
access to the complainant’ sidentity. See Open Records Letter No. 97-2332 (1997). (For
adiscussion of common-law privacy and information about victims of sexud offenses, refer
to page 71 of thishandbook.) Other specific information ordinarily found on the first page of
an offense report may aso be withheld under section 552.108 when the governmenta body
demondtrates that the release of that specific information would interfere with law
enforcement.>®  Section 552.130 protects from disclosure certain information on offense
reports that concerns motor vehicle records. (For a discussion of section 552.130, refer to
page 140 of this handbook.)

Although basic information not excepted from disclosure by section 552.108 often is
described by its location (“fird-page offense report informetion”), the location of the
information or the labd placed on it is not determinative of its status under section 552.108.
For example, radio dispatch logs or radio cards maintained by a police department that
contain the type of information deemed public may not be withheld®* Likewise, basic
information gppearing in other records of law-enforcement agencies, such as blotters, arrest
shests, “ show-up sheets,” and fire casudty reports, isnot excepted from disclosure by section
552.108.%%2 Conversdly, avideotape of abooking that conveys information excepted from
disclosure is not subject to disclosure when editing the tepe is practicaly impossible and the
public information on the tape is available in written form.>%

4% Open Records Decision No. 127 at 4-5 (1976).
499 See Open Records Decision Nos. 440 (1986), 393 (1983), 339 (1982).
5% Open Records Decision No. 508 at 2 (1988) (construing statutory predecessor).

%1 Open Records Decision No. 394 at 3 (1983); see City of Lubbock v. Cornyn, 993 S.W.2d 461 (Tex.
App.—Austin 1999, no pet.).

%02 See Open Records Decision Nos. 371 (1983), 127 at 2 (1976).
%03 Open Records Decision No. 364 (1983).
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Section 552.108 generaly does not apply to information made public by statute®®* or to
informationto which astatute grants certainindividuas aright of access™® Recordsfiled with
acourt are also public records not excepted from disclosure under section 552.108.5%

4. Application of Section 552.108 to Specific Kinds of
L aw-Enfor cement Information

a. Information Relating to Palice Officersand Complaints Against Police Officers

Because of their role in protecting the safety of the genera public, law-enforcement officers
generdly can expect a lesser degree of personal privacy than other public employees.>’
Generd information about a police officer usualy is not excepted from required public
disclosure by section 552.108. For example, a police officer’s age, law-enforcement
background, and previous experience and employment usualy are not excepted from
disclosure by section 552.108.>% However, the disclosure of information from the personnel
filesof police officersserving in citiesthat have adopted chapter 143 of the Locad Government
Code (thefirefighters and police officers civil service law) isrestricted by section 143.089
of the Local Government Code.>® Absent federd authority, a city police department must
not release to afedera law enforcement agency information made confidentia under section
143.089(g).>1° A city police department should refer a request for information in a fire

%4 See, e.g., Code Crim. Proc. art. 18.01(a) (making public executed search warrant affidavit).

%5 For example, article 6701d, section 47, requires alaw enforcement agency to release acopy of arequested
accident report to an individual who provides the law enforcement agency with two or more pieces of
information specified in the statute. In Texas Daily Newspaper Ass n v. Morales, No. 97-08930 (345" Dist.
Ct., Travis County, Tex., Aug. 29, 1997) (Oct. 24, 1997) (second amended agreed temporary injunction) the
court enjoined the enforcement of Act of May 29, 1997, 75" Leg., R.S,, ch. 1187, § 13, 1997 Tex. Gen. Laws
4575, 4582-83, which amended section 550.065 of the Transportation Code concerning accident reports. See
City of Lubbock v. Cornyn, 993 SW.2d 461, 464, 465 n.1 (Tex. App.—Austin 1999, no pet.) (although Travis
County district court entered temporary injunction enjoining application of section of 550.065 as
unconstitutional and reinstated former article 6701d, section 47, V.T.C.S., plain meaning of section 47 did not
give city discretion to withhold accident reports from requestors who satisfied the statute’ s requirements).

5% See Curry v. Walker, 873 SW.2d 379 (Tex. 1994); Gov't Code § 552.022(17).

%7 See Texas State Employees Union v. Texas Dep’t of Mental Health & Mental Retardation, 746 S.\W.2d
203, 206 (Tex. 1987); Open Records Decision No. 562 at 8-9 n.2 (1990).

5% Open Records Decision Nos. 562 at 10 (1990), 329 at 1 (1982).

% See City of San Antonio v. Texas Attorney Gen., 851 S.W.2d 946, 952 (Tex. App.—Austin 1993, writ
denied); see also Gov’'t Code § 552.117(2), (3) (excepting from disclosure home addresses and home
telephone numbers of peace officers and additional information of employees of Texas Department of
Criminal Justice and their family members). (For adiscussion of section 552.117, refer to page 130 of this
handbook.)

510 Open Records Decision No. 650 (1996).
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fighter's or police officer’s personnd file to the civil-service director or the director’'s
designee™!

Smilaly, information about complaints againgt police officers generdly may not be withhed
under section 552.108. For example, the names of complainants, the names of the officers
who are the subjects of complaints, an officer’ swritten response to acomplaint, and the fina
disposition of a complaint generally are not excepted from disclosure by section 552.108.51
As previoudy discussed, however, the identities of witnesses, informants, and persons
interviewed in the course of a police interna investigation may be withheld under section
552.108 if the police department determines that disclosure either might subject these
individuals to possible intimidation or harassment or might harm the prospects of future
cooperation.®™® However, section 552.108 is ingpplicable where a complaint againgt alaw
enforcement officer doesnot result in acrimina investigation or prosecution.>* Furthermore,
in cities that have adopted chapter 143 of the Local Government Code, section 143.089 of
the Locad Government Code makes information about complaints againgt police officers
confidential under section 552.101 if the department took no disciplinary action or the
disciplinary action was taken without just cause.>™

b. Criminal History Information

Wherean individua’scriminal history information has been compiled or summarized by
agovernmental entity, theinformation takeson acharacter that implicatestheindividua’s
right of privacy in a manner that the same individual records in an uncompiled state do
not.>® Thus, when a requestor asks for all information concerning a certain named
individual and that individua is a possible suspect, a law enforcement agency must
withhold this information under section 552.101 of the Government Code as that
individua’s privacy right has been implicated.®’

Federd law aso imposes limitations on the dissemination of crimind higtory information
obtained from the federd Nationd Crime Information Center (“NCIC”) and its Texas

1 |_ocal Gov't Code § 143.089(g).
%12 Open Records Decision Nos. 350 at 3 (1982), 342 at 2 (1982), 329 at 2 (1982).
®13 Open Records Decision Nos. 329 at 2 (1982), 313 at 2-3 (1982), 297 at 2 (1981), 252 at 4 (1980).

%14 Morales v. Ellen, 840 SW.2d 519, 525-526 (Tex. App.—El Paso 1992, writ denied) (construing statutory
predecessor).

%1% See Local Gov't Code § 143.089(a); City of San Antonio, 851 S.W.2d at 949; Open Records Decision
No. 642 (1996) (where allegations are determined to be unfounded, Local Government Code section
143.1214(b) requires withholding of documents relating to investigation of City of Houston firefighters).

516 See United States Dep’'t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749 (1989).
7 Seeid.; see also Gov't Code § 411.106(b).
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counterpart, the Texas Crime Information Center (“TCIC").>® In essence, federal law
requires eech date to observe its own laws regarding dissemination of crimind history
information it generates, but requires a gate to maintain as confidentia any information from
other states or the federa government that the state obtains by access to the Interstate
| dentification Index, a component of the NCIC.51°

Chapter 411, subchapter F of the Government Code contains the Texas State statutes that
restrict therelease of TCIC information obtained from the Texas Department of Public Safety.
However, subchapter F “does not prohibit a crimind justice agency from disclosing to the
public crimind higtory record informetion that is related to the offense for which a person is
involved in the criminal justice system.”>° Additionally, any person is entitled to obtain from
the Department of Public Safety information regarding convictions and deferred adjudications
that was obtained from judicial records.>?

5. Other Related L aw Enforcement Records
a. Juvenile Law Enforcement Records

The Seventy-fifth Legidature' s amendment to the Family Code®? in part supercedes Open
Records Decision No. 644 (1996). Open Records Decision No. 644 (1996) held that
section 58.007 of the Family Code does not make confidentia juvenile law enforcement
records concerning juvenile conduct occurring onor after January 1, 1996, that aremaintained
by law enforcement agencies. Juvenile offender records held by law enforcement agencies
are now expresdy confidentiad under section 58.007(c) of the Family Code. However,
section 58.007(c) only appliesto juvenile law enforcement records concerning conduct that
occurred on or after September 1, 1997. The relevant language of amended Family Code
section 58.007(c)°* reads as follows:

518 See Open Records Decision No. 655 (1997).
519 See Open Records Decision No. 565 at 10-12 (1990).

20 Gov’t Code § 411.081(b); see Open Records Decision No. 655 (1997) (concerning statutory authority
of county and housing authority to obtain criminal history recordinformation). Open RecordsDecision No.
655 wassuperceded in part by enactment of H.B. 2200, whichauthorizescountiesroreceivecriminal history
record information from the Department of Public Safety concerning applicants for county employment.
See Act of May 17, 1999, 76" Leg., R.S., H.B. 2200, § 1 (codified at Gov't Code § 411.1295).

521 Gov't Code § 411.135.
52 Fam. Code § 58.007.

52 The Seventy-sixth Legislature also amended section 58.007(c) by addressing the electronic storage of
juvenile law enforcement records. Act of May 26, 1999, 76" Leg., R.S., H.B. 1583, § 1 (codified at Fam. Code
§58.007).
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(c) Except asprovide by Subsection (d), law enfor cement records and
files concerning a child and infor mation stored, by electr onic meansor
otherwise, concerning the child from which a record or file could be
generated may not be disclosed to the public and shall be:

(2) if maintained on paper or microfilm, kept separ atefrom adult
filesand records; and

(3) maintained on a local basis only and not sent to a
central state or federal depository, except as provided
by Subchapter B.

Open Records Decision No. 644 (1996) still appliesto records concerning juvenile conduct
that occurred from January 1, 1996, to August 31, 1997. Section 58.007(c) of the Family
Code only gppliesto juvenile law enforcement records concerning juvenile conduct occurring
onor after September 1, 1997, that are maintained by |aw enforcement agencies>* Juvenile
law enforcement records concerning conduct that occurred before January 1, 1996, are
governed by former section 51.14(d) of the Family Code, whichis continued in effect for that
purpose.®®

b. Sex Offender Registration Information

Under article 62.08 of the Code of Crimina Procedure al information contained in either an
adult's or juvenile's sex offender regigration form and subsequently entered into the
Department of Public Safety databaseis public information and must be released upon written
request except for the registrant’ s socid security number, driver’ slicense number, telephone
number, and any information that on itsface would directly reved theidentity of the victim.>?

Local law enforcement authorities are required under article 62.03 to provide schoal officids
with “any information the authority determines is necessary to protect the public’ regarding
adult sex offenders except the person’s socia security number, driver’s license number,

524 Section 58.007 applies only to the records of a child who is ten years of age or older and under 17 years
of age or 17 years of age or older and under 18 years of age who is alleged or found to have engaged in
delinquent conduct or conduct indicating a need for supervision as a result of acts committed before
becoming 17 years of age. Fam. Code § 51.02(1).

525 Fam. Code § 58.007.

526 Act of May 29, 1999, 76" Leg., R.S., H.B. 2145, § 17 (codified at Code Crim. Proc. art. 62.08); see Open
Records Decision No. 645 at 3 (1996) (construing statutory predecessor).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

107



Exceptionsto Disclosure

telephone number, and any information that would identify the victim of the offense.>?” Upon
recalving awritten request for such information, the school didtrict must release or withhold
the requested informationit receives in accordance with article 62.03 or other law, including
the Public Information Act.5?®

Neither aschoal digtrict officid nor the generd public is authorized to recaeive from locd law
enforcement authorities sex offender regigtration information pertaining to individuals whose
reportable convictions or adjudication occurred prior to September 1, 1995.5%

c. Recordsof 9-1-1 Calls

Originating telephone numbers and addresses furnished on a call-by-cdl basis by a service
supplier to a9-1-1 emergency communication district established under subchapter B, C, or
D of chapter 772 of the Hedth and Safety Code are confidentiad under chapter 772 of the
Hedth and Safety Code®® Chapter 772 does not except from disclosure any other
information contained ona computer aided dispatch report that was obtained during a9-1-1
cal.®! Subchapter E, which applies to counties with populations over 1.5 miillion, does not
contain a smilar confidentidity provison. Other exceptions to disclosure in the Public
Information Act may gpply to information not otherwise confidentia under section 772.318
of the Hedlth and Safety Code.5%

Section 552.109: Certain Private Communications of an Elected
Office-Holder

Section 552.109 of the Government Code excepts from required public disclosure:
Private correspondence or communications of an elected office holder

relating to matter s the disclosur e of which would congtitutean invasion
of privacy . . ..

527 Code Crim Proc. art. 62.03(g).
528 I d

52 The Seventy-sixth L egislature amended the sex offender registration statute, chapter 62 of the Code of
Crimina Procedure, in several respects. See Act of May 29, 1999, 76" Leg., R.S,, H.B. 2145, §8§ 7-18, 25-31
(codified at Code Crim. Proc. ch. 62); Act of May 26, 1999, 76" Leg., R.S., S.B. 399, §§ 4-10 (codified at Code
Crim. Proc. ch. 62).

%% Open Records Decision No. 649 at 2-3 (1996).
Bld. at 4.

%2 |d. See Act of May 28, 1997, 75th Leg., R.S,, ch. 1377, 1997 Tex. Gen. Laws 5166, 5167 (amending Hedlth
and Safety Code by adding sections 771.061 and 771.062).
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This section protects the same privacy interests as section 552.101, and decisions under
section 552.109 and its statutory predecessor rely on the same tests applicable under
section 552.101.°% (For a discussion of section 552.101, refer to page 66 of this
handbook.) Section 552.109 protects the privacy interests only of elected office
holders.>** It does not protect the privacy interests of their correspondents.>*® Certain
records of communications between citizens and members of the legidature or the
lieutenant governor may be confidential by statute.5%

In the following open records decisions, the attorney general determined that certain
information was not excepted from required public disclosure under the statutory
predecessor to section 552.109:

Open Records Decision No. 506 (1988) — cellular mobile telephone
numbers of county officials where county paid for installation of service
and for telephone hills, and which service was intended to be used by
officids in conducting official public business, because public has a
legitimate interest in the performance of officia public duties;

Open Records Decision No. 473 (1987) — performanceeval uations of city
council appointees because this section wasintended to protect the privacy
only of elected office-holders; although city council members prepared the
evaluations, the evauations did not implicate their privacy interests;

Open Records Decision No. 332 (1982) — letters concerning a teacher’s
performance written by parents to school trustees, because nothing in the
letters congtituted an invasion of privacy of the trustees,

Open RecordsDecision No. 241 (1980) — correspondence of thegovernor
regarding potential nominees for public office because material was not
protected by aconstitutional right of privacy; furthermore, material was not
protected by common-law right of privacy because it did not contain any
highly embarrassing or intimate facts and there was a legitimate public
interest in the appointment process;>*’ and

Open Records Decision No. 40 (1974) — itemized list of long distance
callsmade by legidators and charged to their contingent expense accounts,
because such alist is not a“communication.”

533 See, e.g., Open Records Decision Nos. 506 at 3 (1988), 241 (1980), 212 (1978).
53 Open Records Decision No. 473 at 3 (1987).

535 See Open Records Decision No. 332 at 2 (1982).

5% See Gov't Code 88 306.003, .004; Open Records Decision No. 648 (1996).
%37 See Open Records Decision No. 212 at 4 (1978).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

109



Exceptionsto Disclosure

J. Section 552.110: Certain Commercial Information

The Seventy-sixth Legidature amended section 552.110 of the Government Codeto read as
follows

(a) A trade secr et obtained from a per son and privileged or confidential
by statute or judicial decison is excepted from [required public
disclosure].

(b) Commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the per son from whom theinfor mation
was obtained is excepted from [required public disclosure].

The new section 552.110 refers to the same two types of information as did the former
section 552.110: (1) trade secrets and (2) confidentid commercid or financid information
obtained from aperson. The amendment changes the slandard for excepting from disclosure
commercid and financid information. The standard for excepting from disclosure trade
secrets is unchanged. The Act now requires a governmental body to make a good faith
attempt to notify in writing a person whose proprietary information may be subject to section
552.110 within ten business days of receiving the request for theinformation.>*® That person
0 notified bears the burden of establishing the applicability of section 552.110.3%° A copy
of the form the Act requires the governmenta body to send a person whose information may
be subject to section 552.110, as well as sections 552.101, 552.113, or 552.131, can be
found in Appendix C of thishandbook. For adiscussion of agovernmenta body’sor athird
party’ s procedural duties, refer to pages 33 and 44 of this handbook.

1. Trade Secrets

The Texas Supreme Court has adopted the definition of the term “trade secret” from the
Restatement of Torts, section 757 (1939).>* The determination of whether any particular
information is atrade secret is a determination of fact.>** Noting that an exact definition of a
trade secret is not possible, the Restatement lists six factors to be considered in determining
whether particular information congtitutes a trade secret:

538 Act of May 25,1999, 76" Leg., R.S., S.B. 1851, § 24 (codified at Gov't Code § 552.305).
539 I d

50 Hydev. Huffines, 314 SW.2d 763, 776 (Tex.), cert. denied, 358 U.S. 898 (1958).

%41 Open Records Decision No. 552 at 2 (1990).
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(1) the extent to which the information is known outside of [the company’s]
business,

(2) theextent to which it is known by employeesand othersinvolved in [the
company’s business);

(3) the extent of measures taken by [the company] to guard the secrecy of
the information;

(4) the value of the information to [the company] and to [its] competitors,

(5) the amount of effort or money expended by [the company] in developing
the information; [and]

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.>#

Open Records Decision No. 552 (1990) noted that the attorney generd is unable to resolve
disputes of fact regarding the status of information as “trade secrets’ and must rely upon the
facts aleged or upon those facts that are discernible from the documents submitted for
ingpection. For this reason, the attorney generd will accept aclam for exception as atrade
secret when a prima facie case is made that the information in question congtitutes a trade
secret and no argument is made that rebuts that assertion as a matter of law.>*

In Open Records Decison No. 609 (1992), there was a factua dispute between the
governmenta body and the proponent of the trade secret protection asto certain elements of
a primafacie case. Because the attorney genera cannot resolve such factud disputes, the
matter was referred back to the governmenta body for fact-finding.

2. Commercial or Financial Information Privileged or
Confidential by Law

The amended section 552.110 now expresdy includes the standard for excepting from
disclosure commercid and financid information.>** Thegovernmental body must demonstrate

%2 RESTATEMENT OF TORTS § 757 cmt. b (1939); see Birnbaumv. Alliance of Am. Insurers, 994 SW.2d 766
(Tex. App.—Austin 1999, pet. filed).

%42 Open Records Decision No. 552 at 5 (1990).
5 The former section 552.110 excepted “commercial and financial information . . . privileged or confidential

by statute or judicial decision.” It did not set out the standard for excepting commercial or financial
information. In 1996, this office announced that it would follow thetest for applying section 552(b)(4) of the

2000 Texas Public Information Handbook ¢ Office of the Attorney General

111



Exceptionsto Disclosure

“based on specific factud evidence that disclosure would cause substantia competitive harm
to the person from whom it was obtained.” This standard resembles part of the test for
aoplying the correlative exemption in the federd Freedom of Information Act, 5 U.S.C. §
552(b)(4), as set out in National Parks & Conservation Ass nv. Morton, 498 F.2d 765
(D.C. Cir. 1974). That part of the National Parkstest states that commercid or financia
informationis confidentid if disclosure of the information islikely to cause substantid harm to
the comptitive position of the person from whom theinformation was obtained.>* The new
commercid and financia information branch of section 552.110 does not incorporate the part
of the National Parkstes for information that is likely to impair the government’ s ability to
obtain necessary informationinthefuture. Likethefedera standard, the new section 552.110
requires the business enterprise whose information is at issue to make a specific factua or
evidentiary showing, not conclusory or generdized dlegations, that substantial competitive
injury would likdly result from disclosure®#®  The atorney generd has issued no forma
opinions goplying this new standard.

K. Section 552.111: Agency Memoranda

1. Certain Advice, Opinions, and Recommendationsin Agency
Memoranda

Section 552.111 of the Government Code excepts from required public disclosure:

Aninteragency or intraagency memorandum or letter that would not be
available by law to a party in litigation with theagency . . ..

The purpose of withholding advice, opinion, or recommendation under section 552.111is“to
encourage frank and open discussion within the agency in connection withitsdecison-making
processes’ pertaining to policy matters.>

federal Freedom of Information Act asset forth inNational Parks& Conservation Ass nv. Morton, 498 F.2d
765 (D.C. Cir. 1974). See Open RecordsDecisionNo. 639 at 2-3(1996). However, the Third Court of Appeals
held that National Parkswas not a judicial decision within the meaning of the former section 552.110.
Birnbaumv. Allianceof Am. Insurers, 994 S.\W.2d 766 (Tex. App.—Austin 1999, pet. filed). Consequently, after
the Birnbaumdecision, this office no longer used the National Parksstandard for excepting commercial or
financial information under former section 552.110.

5% See National Parks & Conservation Ass' nv. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974).

546 See Open Records Decision No. 661 (1999).

47 Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’ d n.r.e.); see
also City of Garland v. Dallas Morning News, 969 S.W.2d 548, 553-556 (Tex. App—Dallas 1998, pet.
granted); Lett v. Klein Indep. Sch. Dist., 917 SW.2d 455, 457 (Tex. App—Houston [14th Dist.] 1996, writ
denied); Texas Dep’t of Public Safety v. Gilbreath, 842 SW.2d 408, 412 (Tex. App—Austin 1992, no writ).
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The attorney generd reexamined the language of section 552.111 in Open Records Decison
No. 615 (1993). Before Open Records Decision 615, the attorney genera had held that the
Satutory predecessor to section 552.111 was applicable to advice, opinions, and
recommendationsin awide range of circumstances®® In Open Records Decision No. 615
(1993), however, theattorney generd reexamined the proper scope of thisexceptionand held
that it applies only to interna communications consisting of advice, recommendations, or
opinions reflecting the policymaking processes of the governmenta body at issue®® “An
agency’'s policymaking functions do not encompass interna administrative or personne
matters, and disclosure of information about such metters will not inhibit free discusson of
policy issues among agency personnd.”* Moreover, documents relaing to problems with
a gpecific employee do not reate to the making of new policy but merely implement existing
policy.>™! An agency’s policymaking functions do include, however, administrative and
personnel mattersof broad scopethat affect the governmental body’ spolicy mission.>®? Thus,
because the information at issue in Open Records Decision No. 615 (1993) concerned the
evauation of a university professor’s job performance, the statutory predecessor to section
552.111 did not except thisinformation from required public disclosure. On the other hand,
the information at issue in Open Records Decison No. 631 (1995) was areport addressing
dlegations of systematic discrimination agangt African-American and Hispanic faculty
members in the retention, tenure, and promotion process a a university. Rather than
pertaining solely to the interna adminigtration of the university, the scope of the report was
much broader and involved the university’s educationd misson. Accordingly, section
552.111 excepted from required public disclosure the portions of the report that constituted
advice, recommendations, or opinions.>3

Evenwhen aninterna memorandum rel atesto agovernmental body’ spolicy functions, section
552.111 excepts from disclosure only the advice, recommendations, and opinions found in

58 See, e.g., Open Records Decision Nos. 565 (1990) (consi dering eval uation of employment application), 549
(1990) (considering evaluation of grant applications), 538 (1990) (considering teacher performance
evaluations).

% Open Records Decision No. 615 at 5 (1993).

550 |d.; see City of Garland v. Dallas Morning News, 969 S\W.2d 548, 557 (Tex. App—Dallas 1998, pet.
granted); Lett v. Klein Indep. Sch. Dist., 917 SW.2d 455, 457 (Tex. App—Houston [14th Dist.] 1996, writ
denied).

51 City of Garland v. DallasMorning News, 969 S\W.2d 548, 557 (Tex. App—Dallas 1998, pet. granted); Lett
v. Klein Indep. Sch. Dist., 917 SW.2d 455, 457 (Tex. App—Houston [14th Dist.] 1996, writ denied).

%52 Open Records Decision No. 631 at 3 (1995);City of Garland v. DallasMorning News, 969 SW.2d 548, 557
(Tex. App—Dallas 1998, pet. granted).

%53 Open Records Decision No. 631 at 3 (1995).
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tha memorandum. Section 552.111 does not except from disclosure purely factua
information that is severable from the opinion portions of the memorandum.>**

To be protected under section’552.111, material must consst of interagency or intra-agency
communications. Section 552.111 gpplies to interagency or intra-agency communications
even in cases where the identity of the author is not ascertainable®®  Although information
protected by section 552.111 ismost commonly generated by agency personnd, information
created for an agency by outsde consultants acting on the behdf of the agency in an officid
capacity may be within section 552.111.5° Communications between agencies and other
third parties, however, are not protected. For example, correspondence between alicensing
agency and itslicensees is not excepted under section 552.111.%7

Given the attorney genera’s current interpretation of the scope of section 552.111, a
governmental body that receives a request for information should exercise caution in relying

on prior atorney genera decisonsregarding the gpplicability of thisexception. For example,

in Open Records Decision No. 559 (1990), the attorney genera held that the predecessor

satute to section 552.111 a so protects drafts of adocument that has been or will bereleased

in final form to the public and any comments or other notations on the drafts because they

necessarily represent advice, opinion, and recommendation of the drafter as to the form and

content of thefinal document. However, therational e and scope of this open recordsdecision

have been modified implicitly by Open Records Decision No. 615 (1993) to apply only to

those records involving an agency’ s policy matters.

2. Attorney Work Product

As noted above, section 552.111 excepts from required public disclosure information “that
would not be available by law to a party in litigation with the agency.” In Open Records
Decison No. 647 (1996), the attorney general concluded that a governmenta body may
withhold information as * attorney work product” under section 552.111 of the Government
Codeif the governmenta body can show that (1) the information was created for trid or in
anticipation of litigationunder thetest articulated in National Tank Co. v. Brotherton,>® or

%5 See Open Records Decision No. 615 at 4-5 (1993); City of Garland v. Dallas Morning News, 969 SW.2d
548 (Tex. App.—Dallas 1998, pet. granted)

%% See Open Records Decision No. 538 at 3-4 (1990).

%% Open Records Decision No. 462 (1987) (construing statutory predecessor).

%7 Open Records Decision No. 474 at 2-3 (1987) (construing statutory predecessor); see also Open Records
Decision No. 561 at 9 (1990) (correspondence from Federal Bureau of Investigation officer to city was not

protected by statutory predecessor to section 552.111, where no privity of interest or common deliberative
process existed between federal agency and city).

58 851 SW.2d 193 (Tex. 1993).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

114



Exceptionsto Disclosure

after alawauit isfiled, and (2) the work product consists of or tends to reved an atorney’s
“mental processes, conclusions, and legd theories.”>*

The firgt requirement that must be met to consider information “ attorney work product” isthat
the information must have been created for trid or in anticipation of litigation. 1n order for the
attorney generd to conclude that information was created in anticipation of litigation, the
governmenta body must demondrate that

a) a reasonable person would have concluded from the totdity of the
circumstances . . . that there was a substantial chance that litigation would
ensue; and b) the party ressting discovery beieved in good faith that therewas
a substantial chance that litigation would ensue and [created or obtained the
information] for the purpose of preparing for such litigation.>® [Footnote
added.]

A “subgtantid chance’ of litigation does not mean a datistical probability, but rather “that
litigation is more than merely an abstract possibility or unwarranted fear.”*®! The attorney
generd will determine whether the governmenta body has met its burden under this
requirement on a case-by-case basis.

The second requirement that must be met is that the work product “consists of or tends to
reveal the thought processes of an atorney in the civil litigation context.”®  Although the
attorney work product privilege protects information that reveas the mental processes,
conclusions, and legd theories of the attorney, it generally does not extend to facts obtained
by the attorney.>* Generdly, recordsthat were neither created by an attorney nor created at
the direction of an attorney may not be withheld as attorney work product, regardless of the
fact that they were forwarded to an attorney in connection with the litigation, because they do
not revedl the “mental processes, conclusions, and legd theories of the atorney.”*** Onthe

5% Open Records Decision No. 647 at 5-6 (1996) (citing United States v. Nobles, 422 U.S. 225, 236 (1975)).
%0 National Tank Co., 851 SW.2d at 207.

%1 d. at 204.

%2 Open Records Decision No. 647 at 4 (1996).

%63 | d. and authorities cited therein; see also Leede Oil & Gas, Inc. v. McCorkle, 789 SW.2d 686, 687 (Tex.
App—Houston [1st Dist.] 1990, no writ) (“neutral recital of facts” may not be withheld as attorney work
product).

%4 National UnionFirelns. Co. v. Valdez, 863 SW.2d 458, 460 (Tex. 1993); see Tex. R. Civ. Proc. 192.5 (newly
promul gated work product privilege).
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other hand, the attorney genera concluded in Open Records Decision No. 647 (1996) that,
pursuant to therationae set forthin National Union Fire Insurance Co., arequest encompassing
an attorney’ s entire litigation file may be denied under either section 552.103 or section 552.111
of the Government Code if the litigation is reasonably anticipated or pending, or under section
552.111 if the litigation has concluded.>®

L. Section 552.112: Certain Information Relating to Regulation of
Financial Institutions or Securities

Section 552.112(a) of the Government Code excepts from required public disclosure

information contained in or relating to examination, operating, or
condition reports prepared by or for an agency responsible for the
regulation or supervision of financial institutionsor securities, or both.

Subsection (b) provides:

Inthissection, “ securities” hasthe meaning assigned by The Securities
Act (Article 581-1 et seq., Vernon’s Texas Civil Statutes).

This section protects specific examination, operating, or condition reports obtained by
agencies in regulating or supervising financid ingdtitutions or securities or information that
indirectly revedls the contents of such reports.>®® Such reports typically disclose the financia
datus and dealings of theingtitutionsthat file them. Section 552.112 does not protect generd
information about the overdl condition of an industry if the information does not identify
particular indtitutions under investigation or supervision.®®” An entity must be a “financid
inditution” for its examination, operating, or condition reports to be excepted by section
552.112; itisnot sufficient that the entity isregulated by an agency that regulates or supervises
finandid indtitutions®® The atorney general has Stated that the term “financia indtitution”
means “any banking corporation or trust company, building and loan association,
governmenta agency, insurance company, or related corporation, partnership, foundation, or
the other inditutions engaged primarily in lending or investing funds™® Notably, a recent

%65 Open Records Decision No. 647 at 5 (1996); see also Curry v. Walker, 873 SW.2d 379, 380-81 (Tex. 1994)
(discovery request for district attorney’ s“entirefile” was"too broad” and“the decision asto what to include
in [thefile], necessarily reveals the attorney’ s thought processes concerning the prosecution or defense of
the case”); accord National Union Fire Ins. Co., 863 S.W.2d at 460.

% See generally Open Records Decision Nos. 261 (1980), 29 (1974).

%67 Open Records Decision No. 483 at 9 (1987).

%8 Open Records Decision No. 158 at 4-5 (1977).

%9 |d. at 5; see also Open Records Decision No. 392 at 3 (1983).
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Texas appeals court decision, Birnbaum v. Alliance of American Insurers,® held that
insurance companies are not “financia ingitutions’ under section 552.112, overruling the
determination in Open Record Decison No0.158 (1977) that insurance companies were
“financid inditutions’” under the Satutory predecessor to the section. Section 552.112 is a
permissive exception that a governmental body may waive at its discretion.>™

The following open records decisions have consdered whether information is excepted from
required public disclosure under section 552.112:

Open Records Decison No. 483 (1987) — Texas Savings and Loan
Depatment report containing a generd discussion of the condition of the
indugtry that does not identify particular inditutions under investigation or
supervigon is not excepted from disclosure;

Open Records Decison No. 392 (1983) — materid collected by the
Consumer Credit Commissioner in aninvestigation of |oan transactionswasnot
protected by the statutory predecessor to section 552.112 when the requested
information did not consst of a detailed description of the complete financia
datus of the company being investigated but rather consisted of the records of
the company’ s particular transactionswith personsfiling consumer complaints;

Open Records Decision No. 261 (1980) — form acknowledgment by bank
board of directors that Department of Banking examination report had been
received isexcepted from disclosure where acknowledgment would reved the
conclusions reached by the department;

Open Records Decision No. 194 (1978) — pawn shop license application that
includes information about gpplicant’s net assets to assess compliance with
TexasPawnshop Act isnot excepted from disclosure because such information
does not quaify as an examination, operating, or condition report;

Open Records Decison No. 187 (1978) — property development plans
submitted by a credit union to the Credit Union Department were excepted
from disclosure by the statutory predecessor to section 552.112 because
submission included detailed presentation of credit union’s conditions and
operations and particular proposed investment; and

Open Records Decison No. 130 (1976) — invedtigative file of the
enforcement division of the State Securities Board isexcepted from disclosure.

570 994 S\W.2d 766 (Tex. App.—Austin, 1999, pet. filed).
571 Birnbaum, 994 SW.2d at 776.
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M. Section 552.113: Geological or Geophysical Information

Section 552.113 underwent significant revision during the 1995 legidative session.®”
The amended version of section 552.113 preserved the confidentiality provided under the
former version of the statute for electric logs under Subchapter M, Chapter 91 of the
Natural Resources Code, and for geological or geophysical information or data, including
maps concerning wells, except when filed in connection with an application or
proceeding before an agency. The amended version of this exception added sections
pertaining to geologicd or geophysicd information, including eectric logs, filed with the
Generd Land Office, and includes provisons for the expiration of confidentidity of
“confidential materia,” asthat term is defined, and the use of such materid in adminigrative
proceedings before the Genera Land Office.

Section 552.113 provides as follows:
(& Information is excepted from the requirements of Section 552.021 if it is:

(1) an dectric log confidential under Subchapter M, Chapter 91,
Natural Resources Code;

(2) geologicd or geophysica information or data, including maps
concerning wells, except information filed in connection with an
gpplication or proceeding before an agency; or

(3) confidentia under Subsections (c) through (f).

(b) Information that is shown to or examined by an employee of the Generd
Land Office, but not retained in the land office, is not considered to be filed
with the land office.

(©) Inthissection:

(1) “Confidentid maerid” incdudes dl wdl logs geologicd,
geophysicd, geochemica, and other smilar data, including maps and
other interpretations of the materid filed in the Genera Land Office:

(A) in connection with any adminidrative gpplicaion or
proceeding before the land commissioner, the school land
board, any board for lease, or the commissioner’s or board's
daff; or

572 Act of May 25, 1995, 74" Leg., R.S,, ch. 1035, § 8, sec. 552.113, 1995 Tex. Gen. Laws 5127, 5131.
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(B) incompliancewith therequirementsof any law, rule, lease,
or agreement.

(2) “Bascdectriclogs’ hasthe same meaning asit hasin Chapter 91,
Natural Resources Code.

(3) “Adminigrative gpplications’ and “adminidrative proceedings’
include applications for pooling or unitization, review of shut-in royaty
payments, review of leases or other agreements to determine their
vdidity, review of any plan of operations, review of the obligation to
drill offset wells, or an application to pay compensatory royalty.

(d) Confidentia materia, except basic dectric logs, filed in the Generd Land
Office on or after September 1, 1985, is public information and isavailable to
the public under Section 552.021 on and after the later of:

(1) fiveyearsfrom thefiling date of the confidential materid,; or

(2) one year from the expiration, termination, or forfeiture of the lease
in connection with which the confidentid meterid wasfiled.

(e) Bascdectriclogsfiled in the Generd Land Office on or after September
1, 1985, areeither publicinformation or confidential materiad to the same extent
and for the same periods provided for the same logs by Chapter 91, Natural
Resources Code. A person may request that abasic eectric log that has been
filed in the Generd Land Office be made confidentid by filing with the land
office a copy of the written request for confidentidity made to the Railroad
Commission of Texas for the same log.

(f) Thefollowing are public information:

(1) basic dectric logs filed in the Generd Land Office before
September 1, 1985; and

(2) confidentia materid, except basic dectriclogs, filed in the Generd
Land Office before September 1, 1985, provided, that Subsection (d)
governs the disclosure of that confidentid materid filed in connection
with alease that isavaid and subssting lease on September 1, 1995.

(9) Confidentid materid may be disclosed a any time if the person filing the
materid, or the person’s successor in interest in the lease in connection with
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which the confidentia materid was filed, consentsin writing to itsrelease. A
party consenting to the disclosure of confidentid materid may redtrict the
manner of disclosure and the person or persons to whom the disclosure may
be made.

(h) Notwithstanding the confidentia nature of the material described in this
section, the materid may be used by the Generd Land Office in the
enforcement, by adminigtrative proceeding or litigation, of the laws governing
the sdleand lease of publiclandsand minerds, theregulationsof theland office,
the school land board, or of any board for lease, or the terms of any lease,
pooling or unitization agreement, or any other agreement or grant.

() An adminigrative hearings officer may order that confidentid materia
introduced in an adminidrative proceeding reman confidentia until the
proceeding is findly concluded, or for the period provided in Subsection (d),
whichever islater.

(j) Confidentia materid examined by an adminigtrative hearings officer during
the course of an adminigtrative proceeding for the purpose of determining its
admisshility as evidence shall not be consdered to have been filed in the
Generd Land Officeto theextent that the confidential materia isnot introduced
into evidence at the proceeding.

(K) This section does not prevent a person from asserting that any confidentia
meaterid is exempt from disclosure asatrade secret or commercia information
under Section 552.110 or under any other basis permitted by law.

Open Records Decision No. 627 (1994) interpreted the predecessor to the current version
of section 552.113 asfollows:

[S]ection 552.113 excepts from required public disclosure dl “geologicd or
geophysicd information or data induding maps concerning wells,” unless the
information is filed in connection with an gpplication or proceeding before an
agency. . . . We interpret “geologica or geophysica information” as section
552.113(2) uses the term to refer only to geologicd and geophysicd
information regarding the exploration or development of natural resources.
[Footnote omitted.] Furthermore, we reaffirm our prior determination that
section 552.113 protects only geologicad and geophysica information that is
commerddly vauable. See Open Records Decision Nos. 504 (1988) at 2;
479 (1987) a 2. Thus, we conclude that section 552.113(2) protects from
public disclosure only (i) geologica and geophysicd information regarding the
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exploration or development of natural resources that is (i) commercidly
vauable>™

The decision explained that the phrase“information regarding the exploration or devel opment
of naturd resources’ sgnifies “information indicating the presence or asence of naturd
resources in a particular location, as wel as information indicating the extent of a particular
deposit or accumulation.”"™

Open Records Decision No. 627 (1994) overruled Open Records Decision No. 504
(1988) to the extent the two decisions are inconsistent. 1n Open Records Decision No.
504 (1988), the attorney general had interpreted the statutory predecessor to section
552.113 of the Government Code to require the application of atest smilar to the test
used at that time to determine whether the statutory predecessor to section 552.110
protected commercial information (including trade secrets) from required public
disclosure. Under the test for the statutory predecessor to section 552.110, commercial
information was ‘confidential’ for purposes of the exemption if disclosure of the
information [was] likely to have either of the following effects. 1) to impair the
Government’s ability to obtain necessary information in the future; or 2) to cause
substantial harm to the competitive position of the person fromwhom theinformation was
obtained.>™

Following the issuance of Open Records Decision No. 504 (1988), the attorney general
articulated new tests for determining whether section 552.110 of the Government Code
protects trade secret information and commercial and financial information from required
public disclosure®® Thus, Open Records Decision No. 627 (1994) reexamined the
attorney generd’s reliance upon the former tests for section 552.110 to determine the
applicability of section 552.113. That decision noted that section 552.113 of the
Government Code, as the legidature originaly enacted it, differed from its federal
counterpart®”’ in that the statutory predecessor to section 552.113 of the Government
Code excepted from its scope “information filed in connection with an application or
proceeding before any agency.”®® Thus, the state exception to required public disclosure
exempted a more limited class of information than did the federal exemption.®”™
Consequently, the decision determined that grafting the balancing test used to limit the

578 Open Records Decision No. 627 at 3-4 (1994).

574 |d. at 4 n.4 (1994).

55 Open Records Decision No. 504 at 4 (1988) (quoting Open Records Decision No. 494 (1988)).
576 See Open Records Decision Nos. 592 at 4-8 (1991), 552 at 2-5 (1990).

5775 U.S.C. § 552(b)(9).

58 Open Records Decision No. 627 at 2-3 (1994).

|d. at 3.
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scope of the federal exemption to the plain language of section 552.113 of the
Government Code was unnecessary.>¥

Since the current version of section 552.113 took effect on September 1, 1995, there have
been no published court decisons or forma opinions interpreting the amended Statute or the
vaidity of Open Records Decison No. 627 (1994) in light of the amendments to the statute.
When agovernmental body believes requested information of athird party may be excepted
under this exception, the governmental body must notify the third party in accordance with
section 552.305.  The notice the governmenta body must send the third party is found at
Appendix C of this handbook.

N. Section 552.026 and Section 552.114:; Student Records

The Public Information Act includestwo exceptionsfor student records, sections552.026 and
552.114 of the Government Code.

1. Family Educational Rightsand Privacy Act of 1974

Section552.026 of the Government Codeincorporatesinto the Texas Public Information Act
the federal Family Educationa Rights and Privacy Act of 1974,% known as“ FERPA” or the
“Buckley Amendment.”%®? FERPA governs the availability of student records held by
educationa agenciesor indtitutionsthat receive federd funds under programsadministered by
the federd government. It prohibits, in most circumstances, the release of student records
without a parent’s written consent. It also gives parents a right to inspect the education
records of their children. If a student has reached age eighteen or is attending an ingtitution
of post-secondary educetion, the rights established by FERPA attach to the student rather
than to the student’ s parents. * Education records’ for purposes of FERPA are records that
contain information directly related to a student and that are maintained by an educationa
indtitution or agency. 5

An educationd ingtitution or agency may, however, release “directory information” to the
public if the educationd ingtitution or agency complieswith certain procedures.®* The statute
givesthefollowing examplesof directory information: “the student’ sname, address, telephone
liding, date and place of birth, mgor fied of study, participation in officidly recognized
activities and sports, weight and height of members of athletic teams, dates of attendance,

580 |,
56120 U.S.C. § 1232g.

%82 See Open Records Decision No. 72 (1975) (concluding that compliance with federal law was required
before enactment of statutory predecessor to section 552.026).

53 20 U.S.C. § 1232g(a)(4)(A).
5% Seeid. § 1232g(a)(5)(B).
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degrees and awards received, and the most recent previous educationa agency or indtitution
attended by the student.”®® The attorney general has determined that marital status and
expected date of graduation also contitute directory information. 5%

Universty police department records concerning students previoudy were held to be
educationrecordsfor the purposesof FERPA.%" However, FERPA was amended, effective
July 23, 1992, to provide that the term “education records’ does not include “records
maintained by alaw enforcement unit of the educationa agency or ingtitution that were crested
by that law enforcement unit for the purpose of law enforcement.”*® On the basis of this
provision, records created by a state university campus police department are not excepted
from required public disclosure by section 552.026 of the Government Code.>®

FERPA appliesonly to records at educationd ingtitutions or agencies recaiving federa funds
and does not govern access to records in the custody of governmental bodies that are not
educationd indtitutions or agencies®® An “educationd agency or inditution” is “any public
or private agency or ingtitution” that receives federal funds under an applicable program.>*:
Thus, an agency or ingtitution need not ingtruct sudentsin order to qualify as an educational
agency or ingtitution under FERPA. If student records aretransferred by aschool district or
state inditution of higher education to astate adminigtrative agency concerned with education,
federd regulations provide that the student records in the administrative agency’ s possession
are subject to FERPA %%

5% 4. § 12329(a)(5)(A).

%8 Open Records Decision No. 96 (1975); see also Open Records Decision Nos. 244 (1980) (student rosters
public), 242 (1980) (student parking permit information public), 193 (1978) (report of accident insurance
claims paid to identifiable students not public).

%87 See Open Records Decision Nos. 342 at 2-3 (1982), 205 at 2 (1978).
5% 20 U.S.C. § 12329(a)(4)(B)(ii).

%89 Open Records Decision No. 612 at 2 (1992) (concluding that campus police department recordswere not
excepted by statutory predecessor to section 552.101, incorporating FERPA, or statutory predecessor to
section 552.114).

5% See Open Records Decision No. 390 at 3 (1983) (City of Fort Worth isnot “educational agency” within
FERPA).

59120 U.S.C. § 12329(8)(3).

52 |4, § 1232g(b)(1)(E), (b)(4)(B); 34 C.F.R. §§ 99.31, .33, .35.
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If thereisaconflict between the provisons of the state Public Information Act and FERPA,
the federal statute prevails. Open Records Decision No. 634 (1995) concluded that an
educationa agency or inditution may withhold from public disclosure persondly identifigble
nondirectory information in “education records’ as defined in FERPA, which information is
excepted from required public disclosure by section 552.026, without the necessity of
requesting an attorney genera decision asto that exception.* Asagenerd rule, exceptions

%% Open Records Decision No. 634 also stated that an educational agency or institution that seeks aruling
under the Public Information
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to disclosure under the Public Information Act do not apply to a student’s or a parent’s
request for the student’s own educationa records pursuant to FERPA .5

FERPA isadetalled federd statute, and custodians of records covered by it should befamiliar
with its specific provisons. Questions about thislaw can be directed to the following agency:

Family Policy Compliance Office
U.S. Department of Education
400 Maryland Ave., SW.
Washington, D.C. 20202-0498
(202) 260-3887

2. StateLaw

Section 552.114 of the Government Code, the other exception for student records,
provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information in a student record at an educational institution funded
wholly or partly by state revenue.

(b) A record under Subsection (a) shall be made available on the
request of:

(1) educational institution personnel;

(2) the student involved or the student’ sparent, legal guardian,
or Spouse; or

(3) aperson conductingachild abuseinvestigation required by
Subchapter D, Chapter 261, Family Code.

Act should, before submitting “education records” to the attorney general, either obtain parental consent
to thedisclosure of personally identifiable nondirectory informationintherecordsor edit therecordsto make
sure that they contain no personally identifiable nondirectory information. However, subsequent
correspondence from the United States Department of Education has advised that educational agenciesand
institutions may submit personally identifiable information subject to FERPA to the attorney genera for
purposes of obtaining rulings as to whether information contained therein must be withheld under FERPA
or state law. See Letter from LeRoy S. Rooker, Director, Family Policy Compliance Office, United States
Department of Education to David Anderson, Chief Counsel, Texas Education Agency (April 29, 1998) (on
filewith Open RecordsDivision, Office of the Attorney General). Thus, should Texaseducational institutions
or agencies seek attorney general decisions under the Public Information Act regarding information subject
to FERPA, information submitted in connection therewith under section 552.301(e)(1)(D) of the Act should
be submitted in unredacted form, and parental consent need not be obtained.

%% Open Records Decision No. 431 at 3 (1985).
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The term “student record” in section 552.114 generally has been considered to be the
equivalent of “education records’ in FERPA. An educational agency or institution that
is state-funded may withhold from public disclosure information that is excepted from
required public disclosure by section 552.114 asa*“student record,” insofar asthe “student
record” is protected by FERPA, without the necessity of requesting an attorney general
decision as to that exception.®® Although FERPA and section 552.114 are similar, they
are not coextensive.>® For example, under section 552.114, unlike FERPA, astudent’s
spouse has aright of accessto the student’ srecords. Thus, an educationa institution that
receives state funds but not federal funds would have to make student records available
to astudent’s spouse. If an ingtitution received both state and federal funds, the spouse
would have no right of access because the federal law is paramount.>*’

Thefollowing decisions provide examples of the type of records that have been found to
be “education records’ for purposes of FERPA or “student records’ for purposes of the
statutory predecessor to section 552.114:

Open Records Decision No. 539 (1990) — portions of atape recording of
an interview with a former university student athlete consisting of
information about events that occurred while he was a student or while he
was being recruited by the university;

Open Records Decision No. 477 (1987) — names of former students
whose degrees were rescinded because of events that took place while
those persons were students;

Open Records Decision No. 462 (1987) — information about student
athletes prepared by alaw firm acting as an agent for the university;

Open Records Decision No. 332 (1982) — letters written by parents to
school trustees regarding teacher’s performance to the extent that they
contain information “directly related to a student”;

Open Records Decision No. 224 (1979) — students handwritten
evauations of a university faculty member in a case in which the
handwriting, style of expression, and nature of comments would make
identities eadily traceable;

%% Open Records Decision No. 634 (1995).
%% Open Records Decision No. 524 at 3 (1989).
%7 See Open Records Decision No. 431 (1985).
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Open RecordsDecisionNo. 214 (1978) — class paper prepared by agroup
of university students; and

Open Records Decision No. 120 (1976) — examination materials and
evaluations of a Ph.D. candidate.

Thefollowing decisions addressinformation found not to be subject to the confidentiality
provisions of FERPA or section 552.114:

Open Records Decision No. 612 (1992) — records created by university
campus police departments;

Open Records Decision No. 524 (1989) — records regarding a deceased
student; and

Open Records Decision No. 132 (1976) — achievement test scores by
grade and school that do not identify individual students.

Fndly, it should be noted that under section 12.105(b) of the Education Code, as amended
by House Bill 211,°® open-enrollment charter schools are “governmental bodies’ for
purposes of the Public Information Act and subject to the Act’s requirements relating to a
school digtrict, school board, or students.

O. Section 552.115: Birth and Death Records

House Bill 836 substantially amended the provisions of section 552.115°* regarding birth
and death records. The section as amended now reads:

(a) A hirth or desth record maintained by the bureau of vita datistics of the
Texas Department of Hedth or a local regidration officid is excepted from
[required public disclosure], except that:

(1) abirth record is public information and available to the public on
and after the 50th anniversary of the date of birth as shown on the
record filed with the bureau of vitd satisticsor loca regidration officid;

(2) adesth record is public information and available to the public on
and after the 25th anniversary of the date of death as shown on the
record filed with the bureau of vitd satisticsor loca regidration officid;

5% Act of May 30, 1999, 76" Leg., R.S., H.B. 211, § 1 (amending Educ. Code § 12.105(b)).
% Act of May 26, 1999, 76" Leg., R.S., H.B. 836, § 1 (codified at Gov't Code § 552.115).
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(3) a generd hbirth index or a genera death index established or
maintained by the bureau of vital Satigticsor aloca regidration officid
is public information and available to the public to the extent the index
relates to a birth record or death record that is public information and
available to the public under Subdivison (1) or (2); and

(4) asummary birth index or a summary death index prepared or
maintained by the bureau of vital Satistics or alocd regigration officid
is public information and available to the public.

(b) Notwithstanding Subsection (a), agenerd birth index or asummary birth
index is not public information and is not available to the public if:

(1) thefact of an adoption or paternity determination can be revealed
by the index; or

(2) the index contains specific identifying information reating to the
parents of a child who is the subject of an adoption placement.

Section 552.115 now specificaly applies to birth and death records of aloca registration
officid aswdll asto those of the Department of Health.*® Until the time limits set out above
have passed, a birth or death record may be obtained from the Bureau of Vit Satigticsonly
in accordance with chapter 192 of the Health and Safety Code.®* While birth records over
50 years old and desth records over 25 years old are not excepted from disclosure under the
Act, alocd registrar of the Bureau of Vital Statistics®® is required by title 3 of the Hedth and
Safety Code and rules promul gated thereunder todeny physical accessto theserecordsand
to provide copiesof them for acertain fee.®® These specific provisionsprevail over themore
generd provisonsin the Act regarding inspection and copying of public records.5%

Provisons added by House Bill 836 to section 552.115 now specificaly make public a
summary birth index and summary death index, and aso make public agenerd birth index or
genera desth index to the extent that it relates to birth or death records which themselves
would be public information under the section.®® However, ageneral or summary birth index
is not public information if it reveds the fact of an adoption or paternity determination or

50 Gov't Code § 552.115(a).

61 See generally Open Records Decision No. 596 (1991) (regarding availability of adoption records).
602 See Health & Safety Code § 191.022; see also Attorney General Opinion MW-163 (1980).

603 See Attorney General Opinion DM-146 at 2 (1992).

%4 d. at 5.

55 Gov't Code § 552.115(2)(3), (4).
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contains identifying information relaing to the parents of a child who is the subject of an
adoption placement.®® There are no cases or opinions interpreting section 552.115 as
amended.

P. Section 552.116: Audit Working Papers
Senate Bill 1851 substantially amended section 552.116.%%7 Section 552.116 now reads:

(@ An audit working paper of an audit of the state auditor or the
auditor of astateagency or institution of higher education asdefined by
Section 61.003, Education Code, is excepted from [required public
disclosure]. If information in an audit working paper isalso maintained
in another record, that other record is not excepted from the
requirements of Section 552.021 by this section.

(b) In thissection:

(1) “Audit” meansan audit authorized or requiredby a statute
of thisstate or the United States and includes an investigation.

(2) “Audit working paper” includesall infor mation, documentary
or otherwise, prepared or maintained in conducting an audit or
preparing an audit report, including:

(A) intra-agency and interagency communications, and
(B) draftsof the audit report or portions of those drafts.

To the extent that information in an audit working paper isaso maintained in another record,
such other record is not excepted by amended section 552.116, although such other record
may be withheld from public disclosure under the Act's other exceptions®® A new
subsection defines the term “audit” for purposes of the section as one authorized or required
by adate or federd statute, and “audit working paper” asincluding dl information prepared
or maintained in conducting an audit or preparing an audit report including intra-agency or
interagency communications and drafts of audit reports. There are no cases or opinions
interpreting the section as amended.

506 | g, § 552.115(b).
%7 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 8 (codified at Gov't Code § 552.116).
8% Gov't Code § 552.116(a).
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Q. Section 552.117: Certain Addresses, Telephone Numbers, Social
Security Numbers, and Personal Family Information

Section 552.117 of the Government Code excepts from required public disclosure

information that relatesto the home addr ess, home telephone number,
or social security number, or that revealswhether thefollowing person
has family members:

(1) acurrent or former official or employee of a governmental
body, except as otherwise provided by Section 552.024;

(2) a peace officer asdefined by Article 2.12, Code of Criminal
Procedure, or a security officer commissioned under Section
51.212, Education Code, regardless of whether the officer
complies with Section 552.024;

(3) an employee of the Texas Department of Criminal Justice,
regardless of whether the employee complies with Section
552.024; or

(4) a peace officer as defined by Article 2.12, Code of Criminal
Procedure, or other law, a reserve law enforcement officer, a
commissioned deputy game war den, or a correctionsofficer in a
municipal, county, or state penal ingtitution in thisstate who was
killed in the line of duty, regardless of whether the deceased
complied with Section 552.024.

Generdly, a governmenta body may not invoke section 552.117 as abasis for withholding
an officid’ s or an employee’ s home address and telephone number if another law, such asa
state satute expressy authorizing child support enforcement officids to obtain information to
locate absent parents, requires the rlease of such information.®® Because the subsections
of section 552.117 deal with different categories of officials and employees and differ in ther
application, they are discussed separately below.

6% See Open Records Decision No. 516 at 3 (1989).
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1. Subsection (1): Public Officials and Employees
Section552.117, subsection (1), must beread together with section 552.024, which provides:

(a) Each employee or official of a governmental body and each former
employee or official of a governmental body shall choose whether to
allow public access to the information in the custody of the
governmental body that relates to the person’s home address, home
telephone number, or social security number, or that reveals whether
the person has family members.

(b) Each employee and official and each former employee and official
shall state that person’s choice under Subsection (a) to the main
per sonnel officer of the gover nmental body in asigned writing not later
than the 14th day after the date on which:

(1) the employee begins employment with the governmental
body;

(2) theofficial iselected or appointed; or

(3) the former employee or official ends service with the
governmental body.

(o) If the employee or official or former employee or official chooses
not to allow public access to the information, the information is
protected under Subchapter C.

(d) If an employee or official or a former employee or official failsto
state the per son’s choice within the period established by this section,
the information is subject to public access.

(e) An employee or official or former employee or official of a
governmental body who wishes to close or open public access to the
informationmay request in writing that themain per sonnd officer of the
governmental body close or open access.
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The legidature enacted the statutory predecessorsto these provisionsin 1985 in responseto
open records decisons holding that public employees home addresses and telephone
numbers ordinarily are not protected under the privacy exceptions.®©

Sgnificant decisonsof the attorney generd in regard to these provisonsinclude thefollowing:

Open Records Decision No. 622 (1994) — statutory predecessor to section
552.117(1) excepts employees former home addresses and telephone
numbers from required public disclosure;

Open Records Decision No. 530 (1989) — addressing the time at which an
employee may exercise the options under the statutory predecessor to section
552.024;

Open Records Decision No. 506 (1988) — these provisons do not gpply to
telephone numbers of mobile telegphones that are provided to employeesby a
governmental body for work purposes; and

Open Records Decision No. 455 (1987) — statutory predecessor to section
552.117(1) continued to except an employee’ s home address and telephone
number from required public disclosure after theemployment relationship ends;
it did not except, as agenerd rule, gpplicants or other private citizens home
addresses and tel ephone numbers.

2. Subsections (2), (3), and (4): Peace Officers, Texas Department
of Criminal Justice Employees, and Certain Other Law
Enforcement Per sonnel

Senate Bill 1846 added subsection (4) to section 552.117.5 Subsections (2) and (4),
protect information pertaining to “peace officers’ as defined by article 2.12 of the Code of
Crimina Procedure. Subsection (2) also protects information relating to “campus security
personnd” employed and commissioned by the governing bodies of private ingitutions of
higher education pursuant to section51.212 of the Education Code. Subsection (3) protects
information relating to employees of the Texas Department of Crimind Justice. The new
subsection(4) protectssuch information pertaining to peace officersand other enumerated law
enforcement personnd, if they werekilled in the line of duty.

610 See Open Records Decision Nos. 169 at 6 (1977), 123 at 2 (1976);seeal so Calvert v. Empl oyees Retirement
Sys., 648 S.W.2d 418, 420-21 (Tex. App.—Austin 1983, writref’ d n.r.e.) (judicia retirees namesand addresses
are not protected by right of privacy).

611 Act of May 26, 1999, 76" Leg., R.S,, S.B. 1846, § 1 (codified at Gov’'t Code § 552.117).
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Asnoted above, to obtain the protection of section 552.117, subsection (1), public employees
and officiasmust comply with the provisions of section 552.024. (A sample552.024 eection
form can be found at Appendix D of this handbook.) No action is necessary, however, on
the part of the personnd listed in subsections (2), (3), and (4).%*2 Furthermore, while
subsection (1) does not protect the home addresses, telephone numbers, socia security
numbers, and family information of gpplicants for public employment,®*® subsection (2) and
the new subsection (4) protect this information about peace officers who apply for peace
officer positions®

R. Section 552.118: Triplicate Prescription Form
Section 552.118 of the Government Code excepts from required public disclosure

information on or derived from an official prescription form filed with
the director of the Department of Public Safety under Section 481.075,
Health and Safety Code.

Under the Triplicate Prescription Program, hedth practitioners who prescribe certain
controlled substances must provide forms containing information about the prescription,
induding the name, address, and age of the person for whom the controlled substance is
prescribed.®*® Thedispensing pharmacist isrequired to completetheform and provide acopy
to the Department of Public Safety.®'® Section 481.076 of the Health and Safety Code
provides that the department may release this information only to certain state investigators
charged with investigating hedlth professonas. Under section 552.118 of the Public
Information Act, the copies of theformsfiled with the department and any information derived
from them are not subject to public disclosure.

S. Section 552.119: Photograph of Peace Officersor Certain
Security
Guards

Section 552.119(a) of the Government Code excepts from required public disclosure:

(a) A photograph that depictsapeaceofficer asdefined by Article2.12,
Code of Criminal Procedure, or a security officer commissioned under

®2 Gov't Code § 552.117(2), (3), (4); See Open Records Decision No. 532 at 3 (1989).
613 Open Records Decision No. 455 at 2 (1987).

614 See Open Records Decision No. 532 at 6 (1989).

615 Heglth & Safety Code § 481.075(€).

615 |, § 481.075(i)(3).
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Section 51.212, Education Code, the release of which would endanger
thelifeor physical safety of the officer . .. unless:

(1) the officer isunder indictment or charged with an offense by
information;

(2) theofficer isapartyinafireor policecivil servicehearing or
acasein arbitration; or

(3) the photograph is introduced as evidence in a judicial
proceeding.

Section552.119(a) must be read in conjunction with section 552.119(b), which providesthat
a photograph protected by section 552.119(a) may be released “only if the peace officer or
security officer gives written consent to the disclosure.”

The attorney generd has issued only two decisons construing section 552.119(a). Thefird,
Open Records Decision No. 502 (1988), held that there need not be a threshold
determination that release of a photograph would endanger an officer before the statutory
predecessor to section 552.119(a) could be invoked. Furthermore, the exception would
gpply to dl photographs of peace officers unless the circumstances in the subsections occur
or the officer provides a written waiver. The second, Open Records Decision No. 536
(1989), concluded that the exception provided by the statutory predecessor to section
552.119 did not apply to photographs of officers who are no longer living. This opinion
reasoned that the section was inapplicable because its purpose was to protect peace officers
from life-threatening harassment and to insure that this protection would be effective by
granting the discretionary authority to release the photograph only to the subject of the
photograph. Protecting the photographs of deceased officers would not serve this purpose.

. Section 552.120: Rare Books and Original Manuscripts

Section 552.120 of the Government Code excepts from required public disclosure:
A rarebook or original manuscript that was not created or maintained
in the conduct of official business of a governmental body and that is
held by a private or public archival and manuscript repostory for the

purpose of historical research . . ..

The attorney genera has not yet issued an open records decison onthisprovison. A smilar
provision goplicable to gate indtitutions of higher education is found in the Education Code:
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Rare books, original manuscripts, per sonal paper s, unpublished letters,
and audio and video tapesheld by an ingtitution of higher education for
the purposes of historical research are confidential, and the institution
may restrict accessby thepublictothosematerialsto protect theactual
or potential value of the materials and the privacy of the donors.®*’

U. Section 552.121: Certain Documents Held for Historical Research
Section 552.121 of the Government Code excepts from required public disclosure:

An oral higory interview, personal paper, unpublished letter, or
organizational record of a nongover nmental entity that wasnot created
or maintained in theconduct of official businessof agover nmental body
and that is held by a private or public archival and manuscript
repository for the purpose of historical research . . . to the extent that
the archival and manuscript repository and the donor of the interview,
paper, letter, or record agreeto limit disclosure of theitem.

The attorney genera has not yet issued an open records decision on this provison. The
Education Code sets out asmilar provison gpplicable to indtitutions of higher education. It
dates asfollows.

An oral interview that is obtained for historical purposes by an
agreement of confidentiality between an interviewee and a state
ingtitution of higher education isnot public information. Theinterview
becomes public information when the conditions of the agreement of
confidentiality have been met.5®

An attorney genera opinion requested by a committee of the legidature which enacted
section 51.910(a) states that the Public Information Act prevents an institution of higher
education from agreeing to keep oral history information confidentia unlesstheinstitution
has specific authority under law to make such agreements.®°

V. Section 552.122: Test Items

Section 552.122 of the Government Code excepts the following from required public
disclosure:

67 Educ. Code § 51.910(b).
618 | 4. § 51.910(a).
619 Attorney General Opinion JM-37 at 2 (1983).
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(a) A test item developed by an educational institution that isfunded
wholly or in part by staterevenue. . . [; and]

(b) A test item developed by a licensing agency or governmental
body . ...

The attorney general considered the scope of the phrase “test items’ in Open Records
Decision No. 626 (1994). That decision considered whether employee evaluationsand
records used for determining promotions were “test items’ under section 552.122(b).
“Test item” was defined as “any standard means by which an individua’s or group’s
knowledge or ahility in a particular area is evaluated.”®® The opinion held that in this
instance the eval uations of the applicant for promotion and the answersto questionsasked
of the applicant by the promotion board in evaluating the applicant were not “test items”
and that such a determination under section 552.122 had to be made on a case-by-case
bas' 5621

W. Section 552.123: Names of Applicantsfor Chief Executive Officer
of Institutions of Higher Education

Section 552.123 of the Government Code excepts from required public disclosure:

The name of an applicant for the position of chief executive officer of
an institution of higher education . . ., except that the gover ning body
of theingtitution must give public notice of the name or names of the
finalists being considered for the position at least 21 days before the
date of the meeting at which final action or voteisto be taken on the
employment of the person.

Section 552.123 permitsthewithhol ding of any identifying information about candidates,
not just their names.5?2 Before the addition of the statutory predecessor to section
552.123, the names of all persons being considered for public positions were available
under the Public Information Act.?® The addition of this section changed the law only
in respect to gpplicantsfor the position of university president.?** The exception protects
the identity of all applicants for the position of university president, whether they apply
on their own initiative or they are nominated.®%

620 Open Records Decision No. 626 at 6 (1994).
2l|d. at 6-8.
622 Open Records Decision No. 540 (1990) (construing statutory predecessor to section 552.123).

623 See Hubert v. Harte-Hanks Texas Newspapers, 652 S\W.2d 546, 557 (Tex. App.—Austin 1983, writ ref’ d
n.r.e.); Open Records Decision No. 439 at 2 (1986).

624 See Open Records Decision No. 585 (1991) (avail ability of namesof applicantsfor position of city manager).
625 See Open Records Decision No. 540 at 5 (1990).

2000 Texas Public Information Handbook ¢ Office of the Attorney General

136



Exceptionsto Disclosure

X. Section 552.124. Recordsof Library or Library System

Section 552.124 excepts from required public disclosure:

(@) Arecord of alibrary or library system, supported in wholeor in
part by public funds, that identifiesor servesto identify a person who
requested, obtained, or used alibrary material or service...unlessthe
record is disclosed:

(1) because the library or library system determines that
disclosure is reasonably necessary for the operation of the
library or library system, and the record is not confidential
under other state or federal law;

(2) under Section 552.023; or

(3) toalaw enfor cement agency or a prosecutor under acourt
order or subpoena obtained after a showingtoadistrict court
that:

(A) disclosure of therecord isnecessary to protect the
public safety; or

(B) therecord isevidence of an offense or constitutes
evidencethat aparticular person committed an offense.

(b) A record of a library or library system that is excepted from
required public disclosure under this section is confidential.

Thereareno casesor opinionsinterpreting thisexception. Thelegidativehistory suggests
that the purpose of this section is to codify, clarify, and extend a prior decision of the
attorney general .56 This section protects the identity of theindividual library user while
allowing law-enforcement official saccessto suchinformation by court order or subpoena.
Anindividual has a special right of access under section 552.023 to library records that
relate to that individual.

6% See Senate Comm. on State Affairs, Bill Analysis, S.B. 360, 73rd Leg. (1993); Open Records Decision
No. 100 (1975) (concluding that identity of library user in connection with library materials he or she has
reviewed was protected from public disclosure under statutory predecessor to section 552.101).
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Y. Section 552.125: Certain Audits

Section 552.125 provides:

[alny documents or information privileged under the Texas
Environmental, Health, and Safety Audit Privilege Act are excepted
from therequirements of Section 552.021.

There are no cases or formal opinions interpreting this exception. An informal ruling,
Open Records L etter No. 98-3149 (1998), applied section 552.125 in conjunction with
the Texas Environmental, Health, and Safety Audit Privilege Act, article 4447cc of
Vernon's Texas Civil Statutes.

Z. Section 552.126: Name of Applicant for Superintendent of Public
School District

Section 552.126 provides that:

Thenameof an applicant for theposition of superintendent of apublic
school district is excepted from the requirements of Section 552.021,
except that the board of trustees must give public notice of the name
or names of the finalists being considered for the position at least 21
daysbeforethe date of the meeting at which afinal action or voteisto
be taken on the employment of the person.

There are no cases or formal opinions interpreting this exception.

AA. Section 552.127: Personal Information Relating to Participants
in
Neighborhood Crime Watch Organization

Section 552.127 provides as follows:

(a) Information is excepted from [required public disclosure] if the
information identifies a person as a participant in a neighborhood
crime watch organization and relates to the name, home address,
business address, home telephone number, or business telephone
number of the person.

(b) Inthissection, “neighborhood crime watch organization” means

agroup of residentsof aneighborhood or part of aneighborhood that
isformed in affiliation or association with a law enfor cement agency
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in this state to obser ve activitieswithin the neighborhood or part of a
neighborhood and to take other actions intended to reduce crimein
that area.

Thissection wasadded to the Public Information Act by the Seventy-fifth L egidl ature.®?
There are no cases or formal opinions interpreting this exception.

BB. Section 552.128: Certain Information Submitted by Potential
Vendor or Contractor

Section 552.128 provides as follows:

(a) Information submitted by a potential vendor or contractor to a
gover nmental body in connection with an application for certification
asahigtorically under utilized or disadvantaged businessunder alocal,
state, or federal certification program is excepted from [required
public disclosur €], except as provided by this section.

(b) Notwithstanding Section 552.007 and except as provided by
Subsection (), the information may be disclosed only:

(1) toastateor local governmental entity in thisstate, and the
state or local governmental entity may use the information
only:

(A) for purposes related to verifying an applicant’s
status as a historically under utilized or disadvantaged
business; or

(B) for the purpose of conducting a study of a public
purchasing program established under state law for
historically underutilized or disadvantaged businesses;
or

(2) with the expresswritten permission of the applicant or the
applicant’s agent.

(o Information submitted by a vendor or contractor or a potential
vendor or contractor to a governmental body in connection with a
specific proposed contractual relationship, a specific contract, or an
application to be placed on a bidderslist, including information that

827 Act of May 26, 1997, 75th Leg., R.S,, ch. 719, § 1, 1997 Tex. Gen. Laws 2376.
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may also have been submitted in connection with an application for
certification asahistorically underutilized or disadvantaged business,
Issubject torequired disclosur e, excepted from required disclosur e, or
confidential in accordance with other law.

This section was renumbered as section 552.128 by Senate Bill 1368.® Thereare no
cases or formal opinionsinterpreting thisexception. However, the attorney general has
determined that the exception does not apply to documents created by the governmenta
body rather than submitted by the potential vendor or contractor.”® Additionaly, the
exception may cover orally submitted information of an applicant.®*® Subsection (c) of
the exception does not make confidential a potential contractor’s bid proposals, but
states that bidding information is subject to public disclosure unless made confidential
by the law.53!

Section 552.129: Motor Vehicle Inspection Information

Section 552.129 provides as follows:

A record created during a motor vehicle emissions inspection under
Subchapter F, Chapter 548, Transportation Code, that relatesto an
individual vehicle or owner of an individual vehicle is excepted from
[required public disclosur€].

This section was renumbered by Senate Bill 1368.52 There are no cases or formal
opinions interpreting this exception.

Section 552.130: Motor Vehicle Records

Section 552.130 provides as follows:

(@ Information is excepted from [required public disclosure] if the
information relatesto:

(1) amotor vehicle operator’s or driver’s license or permit
issued by an agency of thisstate;

(2) amotor vehicletitle or registration issued by an agency of
this state; or

628 Act of April 23,1999, 76" Leg., R.S., S.B. 1368, § 19.01 (codified at Gov't Code § 552.128).
522 Open Records L etter Nos. 99-0565 (1999), 98-0782 (1998).

630 Open Records L etter Nos. 99-0979 (1999), 99-0922 (1999).

&1 Open Records Letter No. 99-1511 (1999).

832 | d. (codified at Gov't Code § 552.129).
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(3) apersonal identification document issued by an agency of
this state or alocal agency authorized toissuean identification
document.

(b) Information described by Subsection (a) may bereeased only if,
and inthemanner, authorized by Chapter 730, Transportation Code.

Thissectionwasadded to the Public Information Act by the Seventy-fifth L egislature.®
The Seventy-fifth Legidature also amended section 552.222 of the Government Code
by adding subsection (c).%** Subsection (c) permitsthe officer for publicinformation or
the officer’ sagent to require the requestor to provide additional identifying information
sufficient for the officer or the officer’s agent to determine whether the requestor is
eligibleto receive theinformation under chapter 730 of the Transportation Code. There
are no cases or formal opinions interpreting this exception.

EE. Section 552.131: School District Informers

The Seventy-sixth Legidature added four new exceptions to the Act as section 552.131.
Section 552.131 as added by House Bill 211 provides asfollows:

(@) “Informer” means a student or former student or an employee or
former employee of a school district who has furnished a report of
another person’s or persons possible violation of criminal, civil, or
regulatory law to the school district or the proper regulatory
enforcement authority.

(b) An informer’sname or information that would substantially reveal
the identity of an infor mer isexcepted from therequirementsof Section
552.021.

(c) Subsection (b) does not apply:

(1) if the informer is a student or former student, and the
student or former student, or thelegal guardian, or spouseof the
student or former student consentstodisclosureof thestudent’s
or former student’sname; or

633 Act of May 29, 1997, 75th Leg., R.S,, ch. 1187, § 4, 1997 Tex. Gen. Laws 4575, 4580.
8341d., §5, 1997 Tex. Gen. Laws 4575, 4580.
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(2) if the informer is an employee or former employee who
consentsto disclosur e of theemployee sor former employee's
name; or

(3) if the informer planned, initiated, or participated in the
possible violation.

(d) Information excepted under Subsection (b) may be made available
to alaw enforcement agency or prosecutor for official purposes of the
agency or prosecutor upon proper request made in compliance with
applicablelaw and procedure.

(e) This section does not infringe on or impair the confidentiality of
information considered to be confidential by law, whether it be
congtitutional, statutory, or by judicial decision, including information
excepted from the requirements of Section 552.021.5%°

Unlike the informer’s privilege aspect of section 552.101, this new exception for school
didrict informersmay apply in Stuaionsin which noncrimind activity isreported. (Seepage
76 for adiscusson of the informer’s privilege under section 552.101.) There are no cases
or opinions interpreting this exception.

Section 552.131: Certain Information Relating to Inmate of
Department of Criminal Justice

Section 552.131 as added by House Bill 1379%% should be read with two other new
provisons concerning the required public disclosure of Department of Crimina Justice
information, sections 552.029 and 508.313 of the Government Code. Sections 552.131
and 508.313 make certain information confidential. On the other hand, section 552.029
providesfor required public accessto certain specified information, notwithstanding sections
552.131 and 508.313. Section 552.029, which specifies information about inmates the
Department of Criminal Justice must release, reads asfollows:

Notwithstanding Section 508.313 or 552.131, the following information
about an inmate who is confined in a facility operated by or under a
contract with the Texas Department of Criminal Justice is subject to
required disclosure under Section 552.021.:

&5 Act of May 30, 1999, 76" Leg., R.S., H.B. 211, § 6 (codified at Gov't Code § 552.131).
8% Act of May 26, 1999, 76" Leg., R.S., H.B. 1379, § 1 (to be codified at Gov't Code § 552.131).
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(1) theinmate's name, identification number, age, birthplace,
physical description, or general state of health or the nature of
aninjury toor critical illness suffered by theinmate;

(2) theinmate's assigned unit or the date on which the unit
received the inmate, unless disclosur e of theinformation would
violate federal law relating to the confidentiality of substance
abuse treatment;

(3) the offense for which the inmate was convicted or the
judgment and sentence for that offense;

(4) thecounty and court in which the inmate was convicted;
(5) theinmate' searliest or latest possiblerelease dates,
(6) theinmate sparoledate or earliest possible parole date;

(7) any prior confinement of the inmate by the Texas
Department of Criminal Justice or its predecessor; or

(8) badc information regarding the death of an inmate in
custody, an incident involving the use of force, or an alleged
crimeinvolving the inmate®®

Section 552.131 as added by House Bill 1379% reads as follows:

(@) Except as provided by Subsection (b) or by Section 552.029,
information obtained or maintained by the Texas Department of
Criminal Justice is exceptedfrom therequirementsof Section 552.021
if it isinformation about an inmatewhoisconfined in afacility oper ated
by or under a contract with the department.

(b) Subsection (a) does not apply to:

(1) datistical or other aggregated information relating to
inmates confined in one or mor e facilities operated by or under
a contract with the department; or

57 Act of May 26, 1999, 76" Leg., R.S., H.B. 1379, § 2 (codified at Gov’t Code § 552.029).
638 d., 81 (to be codified at Gov't Code § 552.131).
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(2) information about an inmate sentenced to death.

(c) This section does not affect whether information is considered
confidential or privileged under Section 508.313.

(d) A releaseof information described by Subsection (a) to an eligible
entity, as defined by Section 508.313(d), for a purpose related to law
enfor cement, prosecution, corrections, clemency, or treatment is not
consideredareeaseof information tothepublicfor purposesof Section
552.007 and does not waive the right to assert in the future that the
information is excepted from required disclosure under this section or
other law.

Section 508.313 of the Government Code generdly makes confidentid dl information the
Texas Department of Crimina Justice obtainsand maintainsabout certain classesof inmates,
induding an inmate of the indtitutiona divison subject to release on parole, release to
mandatory supervision, or executive clemency. Section 508.313 aso gppliestoinformation
about a releasee and a person directly identified in any proposed plan of release for an
inmate. Section 508.313 permits the release of the information it covers to the Governor,
amember of the Board of Pardons and Paroles, the Crimina Justice Policy Council or an
digible entity requesting information for a law enforcement, prosecutorid, correctiond,
clemency, or treatment purpose.®*® Section 508.313 does not apply to information that is
subject to required public disclosure under section 552.029.%° There are no cases or
opinions interpreting section 552.131 or 552.029.

Section 552.131: Public Power Utility Information Related to
Competitive Matters

Section 552.131 as added by Senate Bill 7°* reads as follows:
(@) Inthissection:
(1) “Public power utility” meansan entity providing electric or

gas utility services that is subject to the provisions of this
chapter.

8% Gov't Code § 508.313(c).
60 |4, § 508.313(f). Act of May 26, 1999, 76" Leg., R.S., H.B. 1379, § 3 (codified at Gov't Code § 508.313).
841 Act of May 27,1999, 76" Leg., R.S,, S.B. 7, § 46 (codified at Gov't Code § 552.131).
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(2) “Public power utility governing body” means the board of
trustees or other applicable governing body, including a city
council, of a public power utility.

(3) “Competitive matter” means a utility-related matter that
the public power utility gover ning body in good faith deter mines
by a vote under this section is related to the public power
utility’ s competitive activity, including commercial infor mation,
and would, if disclosed, give advantage to competitors or
pr ospective competitor s but may not be deemed to include the
following categories of information:

(A) information relating to the provision of distribution
access service, including thetermsand conditionsof the
service and the rates charged for the service but not
including infor mation concer ning utility-related services
or productsthat are competitive;

(B) information relating to the provision of transmisson
servicethat isrequired to befiled with the Public Utility
Commission of Texas, subject to any confidentiality
provided for under therules of the commission;

(C) informationfor thedigtribution system pertainingto
reliability and continuity of service, to the extent not
security-sensitive, that relates to emergency
management, identification of critical loads such as
hospitals and police, records of interruption, and
distribution feeder standards;

(D) any substantive rule of general applicability
regar ding ser viceofferings, servicer egulation, customer
protections, or customer service adopted by the public
power utility asauthorized by law;

(E) aggregate information reflecting receipts or
expenditures of funds of the public power utility, of the
type that would be included in audited financial
statements;
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(F) information reating to equal employment
opportunities for minority groups, as filed with local,
state, or federal agencies,

(G) information reating to the public power utility’s
performance in contracting with minority busness
entities,

(H) information relating to nuclear decommissioning
trust agreements, of the typerequired to beincluded in
audited financial statements;

(1) information reating to the amount and timing of any
transfer to an owning city’sgeneral fund;

(J) information relating to environmental complianceas
required to be filed with any local, state, or national
environmental authority, subject to any confidentiality
provided under the rules of those authorities;

(K) names of public officers of the public power utility
and the voting records of those officers for all matters
other than those within the scope of a competitive
resolution provided for by this section;

(L) adescription of the public power utility’ scentral and
field organization, including the established places at
which the public may obtain information, submit
information and requests, or obtain decisons and the
identification of employees from whom the public may
obtain information, submit information or requests, or
obtain decisions; or

(M) information identifying the general course and
method by which the public power utility’sfunctionsare
channeled and determined, including the nature and
requirements of all formal and informal policies and
procedures.

(b) Information or records are excepted from the requirements of
Section 552.021 if theinformation or recordsarereasonably related to
a competitive matter, asdefined in this section. Excepted information
or recordsinclude the text of any resolution of the public power utility
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governing body determining which issues, activities, or matters
congtitute competitivematters. Information or recordsof amunicipally
ownedutility that arereasonably related to acompetitivematter arenot
subject to disclosure under this chapter, whether or not, under the
Utilities Code, the municipally owned utility has adopted customer
choice or servesin a multiply certificated service area. This section
does not limit the right of a public power utility governing body to
withhold from disclosur e information deemed to be within the scope of
any other exception provided for in this chapter, subject to the
provisions of this chapter.

(c) Inconnectionwith any request for an opinion of theattor ney general
under Section 552.301 with respect to information alleged to fall under
this exception, in rendering awritten opinion under Section 552.306 the
attorney general shall find therequested information to be outsidethe
scope of thisexception only if the attor ney general deter mines, based
on theinformation provided in connection with the request:

(1) that thepublic power utility governing body hasfailed to act
in good faith in making the deter mination that theissue, matter,
or activity in question isa competitive matter; or

(2) that the information or recor ds sought to bewithheld arenot
reasonably related to a competitive matter.

Section 552.131 excepts from disclosure a public power utility’s information related to a
competitive matter. Theexception defines* competitive matter” asamatter the public power
utility governing body in good faith determines by vote to be rdated to the public power
utility’s competitive ectivity. The governing body must dso, in like manner, determine that
the release of the information would give an advantage to competitors or prospective
competitors. Similarly, section 552.104 of the Government Code protects from public
disclosure information that if released would possibly cause harmto agovernmenta body’s
marketplace interests. (For a discussion of section 552.104, refer to page 85 of this
handbook.) Section 552.131 ligtsthirteen categoriesof information that may not be deemed
competitive matters. The attorney general must find section 552.131 is ingpplicable to
requested information only if, based on the information provided, the public power utility
governing body has not acted in good faith in determining that the issue, matter, or activity
is a competitive matter or if the attorney generd determines that the information requested
isnot reasonably related to acompetitive matter. Thereareno casesor opinionsinterpreting
this provison.
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HH. Section 552.131: Information Relating to Economic Development
Negotiations

Section 552.131 as added by Senate Bill 1851%*? reads as follows:

(@) Information is excepted from the requirements of Section 552.021
if the information relates to economic development negotiations
involving a governmental body and a business prospect that the
gover nmental body seeksto havelocate, stay, or expand in or near the
territory of the governmental body and theinformation relatesto:

(1) atrade secret of the business prospect; or

(2) commercial or financial information for which it is
demonstratedbased on specific factual evidencethat disclosure
would cause substantial competitive harm to the person from
whom the infor mation was obtained.

(b) Unlessand until an agreement is made with the business pr ospect,
information about a financial or other incentive being offered to the
business prospect by the governmental body or by another person is
excepted from therequirements of Section 552.021.

(c) After an agreement ismadewith the business prospect, thissection
does not except from the requirements of Section 552.021 infor mation
about a financial or other incentive being offered to the business
prospect:

(1) by the governmental body; or

(2) by another person, if the financial or other incentive may
directly or indirectly result in the expenditur e of public fundsby
a governmental body or a reduction in revenue received by a
gover nmental body from any source.

While section 552.131 applies to the same two kinds of information excepted from
disclosure under section 552.110, trade secrets or commercia or financid information for
which it is demonstrated based on specific factud evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained, unlike
section 552.110, section 552.131 only gpplies to information that relates to economic

842 Act of May 25,1999, 76" Leg., R.S,, S.B. 1851, § 9 (codified at Gov’'t Code § 552.131).
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development negotiations between a governmenta body and a business prospect. In
addition, unlike section 552.110, the duration of section 552.131 is, in part, tempord. After
the governmental body reaches an agreement with the bus ness prospect, information about
afinancid or other incentive offered the business prospect is no longer excepted under
section 552.131. There are no cases or opinions interpreting this exception.

[1. Section 552.132: Crime Victim Compensation | nformation
Section 552.132 provides as follows:

(@) Inthissection, “crimevictim” meansavictim under Subchapter B,
Chapter 56, Code of Criminal Procedure, who hasfiled an application
for compensation under that subchapter.

(b) A crime victim may eect whether to allow public access to
information held by the crime victim’s compensation division of the
attorney general’s officethat relatesto:

(1) the name, social security number, address, or telephone
number of the crimevictim; or

(2) any other information the disclosur e of whichwould identify
or tend to identify the crimevictim.

(©) An dection under Subsection (b) must be:

(2) madein writing on aform developed by the attorney general
for that purpose and signed by the crime victim; and

(2) filed with the crime victims compensation divison before
thethird anniversary of the date that the crime victim filed the
application for compensation.

(d) If the crime victim elects not to allow public access to the
information, the information is excepted from the requirements of
Section 552.021. If the crime victim does not make an election under
Subsection (b) or eectsto allow public access to the information, the
information is not excepted from the requirements of Section 552.021
unless the information is made confidential or excepted from those
requirements by another law.
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(e) If the crimevictim is awarded compensation under Section 56.34,
Code of Criminal Procedure, as of the date of the award of
compensation, the name of the crime victim and the amount of
compensation awar ded to that victim are publicinfor mation and arenot
excepted from therequirements of Section 552.021.

This section was added to the Act by the Seventy-sixth Legidature.®*® There areno casesor
opinionsinterpreting this exception. If you are or have been acrime victims compensation
gpplicant and wish to make the dection provided by this section, you should contact:

Office of the Attorney Generd

Crime Victims Compensation Divison
P.O. Box 12548

Austin, Texas 78711-2548

(512) 936-1200

843 Act of May 25, 1999, 76" Leg., R.S., S.B. 1851, § 10 (codified at Gov't Code § 552.132).
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PART THREE: Text of the Texas
Public Information Act

Government Code Chapter 552.
Public Information

SUBCHAPTER A. GENERAL PROVISIONS

§ 552.001. Policy; Construction

(@ Under the fundamentd philasophy of the American conditutional form of representetive
government that adheres to the principle that government is the servant and not the master of
the people, it isthe policy of this state that each person is entitled, unless otherwise expresdy
provided by law, at dl timesto complete information about the affairs of government and the
officid acts of public officidsand employees. The people, in delegating authority, do not give
their public servants the right to decide what is good for the people to know and what is not
good for them to know. The people ingst on remaining informed so that they may retain
control over theinstrumentsthey have created. The provisonsof thischapter shdl beliberdly
congtrued to implement this policy.

(b) This chapter shdl be liberdly construed in favor of granting arequest for information.

§ 552.002. Definition of Public Information; Media Containing
Public Information

(@ Inthis chapter, “public information” means information that is collected, assembled, or
maintained under alaw or ordinance or in connection with the transaction of officid business,

(1) by agovernmental body; or

(2) for agovernmenta body and the governmenta body ownstheinformation or has
aright of accessto it.

(b) The media on which public information is recorded include:
(1) paper;

@ film;
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(3) amagnetic, opticd, or solid state device that can store an eectronic sgnd;
(4) tape;
(5) Mylar;
(6) linen;
(7) dlk; and
(8) velum.
(¢) The generd formsin which the media containing public information exist include a book,
paper, letter, document, printout, photograph, film, tape, microfiche, microfilm, photostat,
sound recording, map and drawing and a voice, data, or video representation held in
computer memory.
§ 552.003. Definitions
In this chapter:
(1) “Governmenta body”:
(A) means
(i) aboard, commission, department, committee, ingtitution, agency, or office
that is within or is created by the executive or legidative branch of date
government and that is directed by one or more elected or appointed
members,
(i) acounty commissioners court in the sate;
(i) amunicipa governing body in the Sate;
(iv) addiberative body that has rulemaking or quasi-judicia power and that
is classified as a department, agency, or political subdivison of a county or
municipdity;
(v) aschool digtrict board of trustees,

(vi) acounty board of school trustees;
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(vii) acounty board of education;
(viii) the governing board of a specid didrict;

(iX) the governing body of anonprofit corporation organized under Chapter
67, Water Code, that provides a water supply or wastewater service, or
both, and is exempt from ad valorem taxation under Section 11.30, Tax
Code; and

(X) thepart, section, or portion of an organization, corporation, commission,
committee, ingitution, or agency that spends or that issupported inwholeor
in part by public funds, and

(B) doesnaot include the judiciary.

(2) “Manipulaion” means the process of modifying, reordering, or decoding of information
with human intervention.

(3) “Processing” means the execution of a sequence of coded ingtructions by a computer
producing aresult.

(4) “Programming” meansthe processof producing asequence of coded ingtructionsthat can
be executed by a compuiter.

(5) “Public funds’ means funds of the Sate or of agovernmenta subdivision of the Sate.

(6) "Requestor” means a person who submits a request to a governmental body for
ingpection or copies of public information.

§ 552.0035. Certain Property Owners Associations Subject to Law

A property owners association is subject to this chapter in the same manner as a
governmentd body if:

(1) membership inthe property owners association ismandatory for ownersor for adefined
class of owners of private real property in a defined geographic areain a county with a
populaion of 2.8 million or more or in acounty adjacent to acounty with apopulation of 2.8
million or more;

(2) the property owners' association has the power to make mandatory special assessments
for capitd improvements or mandatory regular assessments, and
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(3) the amount of the mandatory specid or regular assessmentsis or has ever been based in
whole or in part on the value a which the gate or aloca governmenta body the
property for purposes of ad vaorem taxation under Section 20, Article VIII, Texas
Condtitution.

8§ 552.0035. Accessto Information of Judiciary

(@ Access to information collected, assembled, or maintained by or for the judiciary is
governed by rules adopted by the Supreme Court of Texas or by other applicable laws and
rules.

(b) This section does not address whether information is consdered to be information
collected, assembled, or maintained by or for the judiciary.

§552.004. Preservation of Information

A governmenta body or, for information of an eective county office, the eected county
officer, may determine a time for which information that is not currently in use will be
preserved, subject to any applicable rule or law governing the destruction and other
disposition of state and local government records or public informetion.

8§ 552.005. Effect of Chapter on Scope of Civil Discovery

(@ Thischapter does not affect the scope of civil discovery under the Texas Rules of Civil
Procedure.

(b) Exceptions from disclosure under this chapter do not creste new privileges from
discovery.

§ 552.0055. Subpoena Duces Tecum or Discovery Request

A subpoenaducestecum or arequest for discovery that isissued in compliance with astatute
or arule of civil or crimind procedureisnot considered to be arequest for information under
this chapter.

§ 552.006. Effect of Chapter on Withholding Public Information

This chapter does not authorize the withholding of public information or limit the availability
of public information to the public, except as expresdy provided by this chapter.
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8§ 552.007. Voluntary Disclosure of Certain Information When
Disclosure Not Required

(8 This chapter does not prohibit a governmenta body or its officer for public information
from voluntarily making part or dl of its information avalable to the public, unless the
disclosure is expresdy prohibited by law or the information is confidentid under law.

(b) Public information made available under Subsection (a) must be made available to any
person.

§552.008. Information for Legisative Purposes

(8 This chapter does not grant authority to withhold information from individua members,
agencies, or committees of the legidature to use for legidative purposes.

(b) A governmenta body on request by an individua member, agency, or committee of the
legidatureshd| provide publicinformation, including confidentia information, to therequesting
member, agency, or committee for ingpection or duplication in accordance with this chapter
if the requesting member, agency or committee states that the public information is requested
under this chapter for legidative purposes. A governmental body, by providing public
information under this section that is confidentiad or otherwise excepted from required
disclosure under law, does not waive or afect the confidentidity of the information for
purposes of state or federd law or waive the right to assert exceptionsto required disclosure
of theinformation inthefuture. The governmenta body may require the requesting individud
member of the legidature, the requesting legidative agency or committee, or the members or
employees of the requesting entity who will view or handle information that is received under
this section and that is confidentid under law to sign a confidentidity agreement that covers
the information and requires that:

(1) the information not be disclosed outsde the requesting entity, or within the
requesting entity for purposes other than the purpose for which it was received,

(2 theinformation be labeled as confidentid,;

(3) theinformation be kept securely; or

(4) the number of copies made of the information or the notes taken from the
informationthat implicate the confidentid nature of the information be controlled, with

dl copies or notes that are not destroyed or returned to the governmental body
remaining confidentia and subject to the confidentidity agreement.
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(c) Thissection does not affect:
(1) theright of anindividua member, agency, or committeeof thelegidatureto obtain
information from a governmenta body under other law, including under the rules of
ether house of the legidature;

(2) the procedures under which the information is obtained under other law; or

(3) the usethat may be made of the information obtained under other law.

§ 552.009. Open Records Steering Committee: Adviceto
Commission; Electronic Availability of Public Information

(@ The open records steering committee is composed of

(1) arepresentative of each of the following, gppointed by its governing entity:
(A) the attorney generd’s office;
(B) the comptroller’s office;
(C) the Department of Public Safety;
(D) the Department of Information Resources,
(E) the Texas State Library and Archives Commisson; and
(F) the Genera Services Commission;

(2) five public members, gppointed by the Generd Services Commission; and

(3) arepresentative of each of thefollowing typesof loca governments, appointed by
the General Services Commission:

(A) amunicipdity;
(B) acounty; and
(C) aschool digtrict.

(b) The representative of the Generd Services Commission is the presiding officer of the
committee. The committee shal meet as prescribed by committee procedures or at the call
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of the presiding officer.
(¢) Thecommittee shdl advise the Generd Services Commission regarding the commission's
performance of its duties under this chapter.

(d) The membersof the committee who represent state governmental bodies and the public
members of the committee shal periodicdly study and determine the types of public
information for which it would be useful to the public or cogt-effective for the government if
the type of information were made available by state governmenta bodies by means of the
Internet or another eectronic format. The committee shdl report its findings and
recommendations to the governor, the presiding officer of each house of the legidature, and
the budget committee and state affairs committee of each house of the legidature.

(e) Chapter 2110 does not apply to the size, composition, or duration of the committee.
Chapter 2110 appliesto the reimbursement of a public member’ s expensesrelated to service
on the committee. Any reimbursement of the expenses of a member who represents a Sate
or locd governmenta body may be paid only from funds available to the sate or locd
governmental body the member represents.

8 552.010. State Governmental Bodies: Fiscal and Other Information
Relating to Making Infor mation Accessible

(a) Each state governmenta body shall report to the L egidative Budget Board the information
the board requires regarding:

(1) the number and nature of requests for information the state governmenta body
processes under this chapter in the period covered by the report; and

(2) the cos to the state governmental body in that period in terms of capita
expenditures and personnel time of:

(A) responding to requests for information under this chapter; and

(B) making information available to the public by means of the Internet or
another eectronic format.

(b) The Legidative Budget Board shdl design and phase in the reporting requirementsin a
way that:

(1) minimizes the reporting burden on state governmental bodies, and

(2) dlows the legidature and state governmentd bodies to estimate the extent to
which it is cog-€effective for state government, and if possible the extent towhichitis

2000 Texas Public Information Handbook ¢ Office of the Attorney General

157



Text of the Texas Public Information Act

cost-effective or useful for members of the public, to make information available to
the public by means of the Internet or another electronic format as a supplement or
dternative to publicizing the information only in other ways or making the information
available only in response to requests made under this chapter.

() The open records steering committee and the dtate auditor, a the request of the
Legidative Budget Board, shdl assist the board in designing its reporting requirements under
thissection. The board shal share the information reported under this section with the open
records steering committee.

§ 552.011. Uniformity
The atorney generd shdl maintain uniformity in the gpplication, operation, and interpretation
of thischapter. To performthisduty, theattorney genera may prepare, distribute, and publish

any materids, including detailed and comprehensive written decisionsand opinions, that relate
to or are based on this chapter.

SUBCHAPTER B. RIGHT OF ACCESSTO
PUBLIC INFORMATION

§ 552.021. Availability of Public Information

Public information is available to the public at aminimum during the norma business hours of
the governmenta body.

§ 552.022. Categories of Public Information; Examples
(@ Without limiting the amount or kind of informetion that is public information under this
chapter, the following categories of information are public information and not excepted from

required disclosure under this chapter unless they are expressy confidential under other law:

(1) acompleted report, audit, evaluation, or investigation made of, for, or by a
governmenta body, except as provided by Section 552.108;

(2) thename, sex, ethnicity, sdary, title, and dates of employment of each employee
and officer of agovernmenta bodly;

(3) information in an account, voucher, or contract relating to the receipt or
expenditure of public or other funds by a governmenta body;
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(4) the name of each officid and the find record of voting on al proceedingsin a
governmenta body;

(5) dl working papers, research materia, and information used to estimate the need
for or expenditure of public funds or taxes by a governmenta body, on completion
of the esimate;

(6) thename, place of business, and the name of the municipdity to whichloca sdes
and use taxes are credited, if any, for the named person, of a person reporting or
paying saes and use taxes under Chapter 151, Tax Code;

(7) adescription of an agency’s central and field organizations, including:

(A) the established places a which the public may obtaininformation, submit
information or requests, or obtain decisons;

(B) the employees from whom the public may obtain information, submit
information or requests, or obtain decisons,

(©) inthe case of auniformed service, the members from whom the public
may obtain information, submit information or requests, or obtain decisions;
and

(D) the methods by which the public may obtain information, submit
information or requests, or obtain decisons;

(8) adtatement of the generd course and method by which an agency’ sfunctionsare
channdled and determined, including the nature and requirements of dl forma and
informal policies and procedures,

(9) arule of procedure, a descriptionof formsavailable or the placesat which forms
may be obtained, and instructions relating to the scope and content of all papers,
reports, or examinations,

(10) a subgtantive rule of genera gpplicability adopted or issued by an agency as
authorized by law, and a statement of genera policy or interpretation of generd
applicability formulated and adopted by an agency;

(12) each amendment, revison, or reped of information described by Subdivisons
(7)-(10);
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(12) find opinions, including concurring and dissenting opinions, and orders issued
in the adjudication of cases,

(13) apolicy statement or interpretation that has been adopted or issued by an
agency;

(14) adminidrative gaff manuas and indructions to s&ff that affect amember of the
public;

(15) information regarded as open to the public under an agency’s palicies,

(16) informetion that isin abill for attorney’ sfeesand that isnot privileged under the
attorney-client privilege;

(17) information that is aso contained in a public court record; and
(18) a settlement agreement to which a governmental body is a party.

(b) A court in this state may not order a governmental body or an officer for public
information to withhold from public ingpection any category of public information described
by Subsection (a) or to not produce the category of public information for inspection or
duplication, unlessthe category of information isexpresdy made confidentia under other law.

§552.023. Special Right of Accessto Confidential Information

(@ A person or aperson’s authorized representative has a specid right of access, beyond
the right of the generd public, to information held by a governmenta body thet relatesto the
person and that is protected from public disclosure by lawsintended to protect that person’s
privacy interests.

(b) A governmenta body may not deny access to informationto the person, or the person’s
representative, to whom the information relates on the grounds that the information is
considered confidentia by privacy principles under this chapter but may assert as groundsfor
denia of access other provisons of this chapter or other law that are not intended to protect
the person’s privecy interests.

(¢) A rdease of information under Subsections (&) and (b) is not an offense under Section
552.352.

(d) A person who receives information under this section may disclose the information to

others only to the extent congstent withthe authori zed purposesfor which consent to release
the information was obtained.
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(e) Accessto information under this section shal be provided in the manner prescribed by
Sections 552.229 and 552.307.

§ 552.024. Electing to Disclose Address and Telephone Number

(@ Eachemployee or officid of agovernmenta body and each former employee or officia
of agovernmenta body shal choose whether to alow public accessto theinformation inthe
custody of the governmenta body that relates to the person’ s home address, home telephone
number, or socia security number, or that reveds whether the person has family members.

(b) Each employeeand officid and each former employeeand officid shdl satethat person’'s
choice under Subsection (&) to themain personnel officer of thegovernmental body inasigned
writing not later than the 14th day after the date on which:

(1) the employee begins employment with the governmental body;

(2) theofficid isdected or gppointed; or

(3) theformer employee or officid ends service with the governmenta body.

(c) If the employee or officid or former employee or officid chooses not to dlow public
access to the information, the information is protected under Subchapter C.

(d) If anemployeeor officid or aformer employeeor officid failsto Satethe person’ schoice
within the period established by this section, the information is subject to public access.

(&) An employee or officid or former employee or officia of a governmental body who

wishes to close or open public access to the information may request in writing that the main
personnel officer of the governmental body close or open access.

§ 552.025. Tax Rulings and Opinions
(@ A governmentd body with taxing authority that issues a written determination |etter,
technicd advice memorandum, or ruling that concerns a tax matter shall index the letter,

memorandum, or ruling by subject matter.

(b) On request, the governmenta body shall make the index prepared under Subsection (@)
and the document itsdlf available to the public, subject to the provisons of this chapter.
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(c) Subchapter C does not authorize withholding from the public or limiting the availability to
the public of a written determination letter, technical advice memorandum, or ruling that
concerns atax matter and thet isissued by a governmenta body with taxing authority.

8 552.026. Education Records

This chapter does not require the release of information contained in education records of an
educationa agency or indtitution, except in conformity with the Family Educationd Rightsand
Privacy Act of 1974, Sec. 513, Pub. L. No. 93-380, 20 U.S.C. Sec. 1232g.

8§ 552.027. Exception: Information Available Commercially;
Resource Material

(& A governmenta body is not required under this chapter to alow the ingpection of or to
provide acopy of information in acommercia book or publication purchased or acquired by
the governmenta body for research purposes if the book or publication is commercidly
available to the public.

(b) Although information in abook or publication may be made available to the public as a
resource materid, such asalibrary book, agovernmental body isnot required to makeacopy
of the information in response to a request for public information.

(c) A governmenta body shall dlow theinspection of information in abook or publication that
Is made part of, incorporated into, or referred to in arule or policy of agovernmental bodly.

§552.028. Request for Information From Incarcerated I ndividual

(@ A governmenta bodly is not required to accept or comply with a request for information
from:

(1) anindividud who isimprisoned or confined in a correctiond facility; or

(2) anagent of that individua, other than that individua’ s attorney when the attorney
IS requesting information that is subject to disclosure under this chapter.

(b) This section does not prohibit a governmenta body from disclosing to an individua
described by Subsection (8)(1), or that individud’'s agent, information held by the
governmenta body pertaining to thet individud.

(©) Inthissection, “correctiond facility” has the meaning assigned by Section 1.07(a), Pend
Code.
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§ 552.029. Right of Accessto Certain Information Relating to Inmate
of Department of Criminal Justice

Notwithstanding Section 508.313 or 552.131, thefollowing information about an inmatewho
Isconfined in afacility operated by or under acontract with the Texas Department of Criminal
Jugtice is subject to required disclosure under Section 552.021.:

(1) theinmate sname, identification number, age, birthplace, physica description, or generd
date of hedlth or the nature of aninjury to or critica illness suffered by the inmate;

(2) the inmate's assgned unit or the date on which the unit recelved the inmate, unless
disclosure of the information would violate federd law reating to the confidentidity of
substance abuse trestment;

(3) the offense for which the inmate was convicted or the judgment and sentence for that
offense;

(4) the county and court in which the inmate was convicted;
(5) theinmate s earliest or latest possible release dates,
(6) theinmate s parole date or earliest possible parole date;

(7) any prior confinement of the inmate by the Texas Department of Crimina Judtice or its
predecessor; or

(8) bascinformation regarding the degth of aninmatein custody, anincident involving theuse
of force, or an dleged crime involving the inmate.

SUBCHAPTER C. INFORMATION EXCEPTED
FROM REQUIRED DISCLOSURE

§552.101. Exception: Confidential Information

Informetion is excepted from the requirements of Section 552.021 if it is information
considered to be confidentid by law, either condtitutiond, statutory, or by judicia decision.
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§ 552.102. Exception: Personnel Information

(@ Information is excepted from the requirements of Section 552.021 if it is informetionina
personnel file, the disclosure of which would congtitute a clearly unwarranted invasion of

persona privecy, except that dl information in the personne file of an employee of a
governmenta body isto be made available to that employee or the employee’ s designated

representative as public information is made available under this chapter. The exception to

public disclosure cregted by this subsection isin addition to any exception crested by Section

552.024. Public access to personnd information covered by Section 552.024 is denied to

the extent provided by that section.

(b) Information isexcepted from the requirements of Section 552.021 if it isatranscript from
aninditution of higher education maintained in the personnd file of aprofessiona public school
employee, except that this section does not exempt from disclosure the degree obtained or
the curriculum on atranscript in the personnd file of the employee.

§552.103. Exception: Litigation or Settlement Negotiations I nvolving
the State or a Political Subdivision

(& Information is excepted from the requirements of Section 552.021 if it is information
relating to litigation of a civil or crimind nature to which the gate or a palitical subdivison is
or may be aparty or to which an officer or employee of the Sate or apolitica subdivison, as
a consequence of the person’s office or employment, is or may be a party.

(b) For purposes of this section, the state or apaolitical subdivision is considered to be aparty
to litigation of acrimina nature until the gpplicable Satute of limitations has expired or until the
defendant has exhausted al gppellate and postconviction remediesin state and federd court.

(©) Information relating to litigation involving a governmenta body or an officer or employee
of agovernmenta body is excepted from disclosure under Subsection (8) only if thelitigation

is pending or reasonably anticipated on the date that the requestor applies to the officer for
public information for access to or duplication of the information.

§552.104. Exception: Information Related to Competition or Bidding

Informetion is excepted from the requirements of Section 552.021 if it is informetion that, if
released, would give advantage to a competitor or bidder.
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§ 552.105. Exception: Information Related to L ocation or Price of
Property

Information is excepted from the requirements of Section 552.021 if it isinformation relaing
tor

(1) thelocation of redl or persona property for apublic purpose prior to public announcement
of the project; or

(2) appraisasor purchasepriceof red or persona property for apublic purpose prior to the
formal award of contracts for the property.

§ 552.106. Exception: Certain Legisative Documents

(& A draft or working paper involved in the preparation of proposed legidation is excepted
from the requirements of Section 552.021.

(b) Aninternal bill analysis or working paper prepared by the governor’s office for the

purpose of evaluating proposed legidation is excepted from the requirements of Section
552.021.

§ 552.107. Exception: Certain Legal Matters
Information is excepted from the requirements of Section 552.021 if:
(1) itisinformation that the atorney generd or an atorney of a political subdivison is
prohibited from disclosing because of a duty to the client under the Texas Rules of Civil
Evidence, the Texas Rules of Crimind Evidence, or the Texas Disciplinay Rules of

Professiona Conduct; or

(2) acourt by order has prohibited disclosure of the information.

§552.108. Exception: Certain Law Enforcement and Prosecutorial
Information

(@ Information held by alaw enforcement agency or prosecutor that dealswith the detection,
invedtigation, or prosecution of crime is excepted from the requirements of Section 552.021
if:

(1) release of the information would interfere with the detection, investigation, or
prosecution of crime;
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(2) itisinformation that deds with the detection, investigation, or prosecution of
crime only in relation to an investigation that did not result in conviction or deferred
adjudication; or

(3) itisinformation that:

(A) isprepared by an atorney representing the state in anticipation of or in
the course of preparing for crimind litigation; or

(B) reflects the mental impressons or lega reasoning of an attorney
representing the state.

(b) Aninterna record or notation of a law enforcement agency or prosecutor that is
maintained for interna use in matters relaing to law enforcement or prosecution is excepted
from the requirements of Section 552.021 if:

(1) release of the internd record or notationwould interfere with law enforcement or
prosecution;

(2) theinterna record or notation relates to law enforcement only in relation to an
investigation that did not result in conviction or deferred adjudication; or

(3) theinternd record or notation:

(A) isprepared by an attorney representing the state in anticipation of or
in the course of preparing for criminal litigation; or

(B) reflects the mental impressions or legal reasoning of an attorney
representing the state.

(c) Thissection does not except from the requirements of Section 552.021 information
that is basic information about an arrested person, an arrest, or acrime.

§ 552.109. Exception: Certain Private Communications of an Elected
Office Holder

Private correspondence or communications of an elected office holder relating to matters
the disclosure of which would constitute an invasion of privacy are excepted from the
requirements of Section 552.021.
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§ 552.110. Exception: Trade Secrets;, Certain Commercial or
Financial Information

(@ A trade secret obtained from aperson and privileged or confidentia by statute or judicia
decision is excepted from the requirements of Section 552.021.

(b) Commercid or financid information for which it isdemonstrated based on specific factua
evidence that disclosure would cause substantial competitive harm to the person from whom
the information was obtained is excepted from the requirements of Section 552.021.

§552.111. Exception: Agency Memoranda

An interagency or intraagency memorandum or |etter that would not be available by law
to a party in litigation with the agency is excepted from the requirements of Section
552.021.

§552.112. Exception: Certain Information Relating to Regulation of
Financial Institutionsor Securities

(@ Information is excepted from the requirements of Section 552.021 if it isinformation
contained in or relating to examination, operating, or condition reports prepared by or for
an agency responsible for the regulation or supervision of financial ingtitutions or
securities, or both.

(b) In this section, “securities’ has the meaning assigned by The Securities Act (Article
581-1 et seg., Vernon's Texas Civil Statutes).

§552.113. Exception: Geological or Geophysical | nformation

(@ Information is excepted from the requirements of Section 552.021 if it is:

(1) an dectric log confidential under Subchapter M, Chapter 91, Naturd
Resources Code;

(2) geological or geophysical information or data, including maps concerning
wells, except information filed in connection with an application or proceeding
before an agency; or

(3) confidential under Subsections (c) through (f).
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(b) Information that is shown to or examined by an employee of the General Land
Office, but not retained in theland office, isnot considered to befiled with theland office.

(©) Inthissection:

(1) “Confidential materid” includes al well logs, geological, geophysical,
geochemical, and other similar data, including maps and other interpretations of
the material filed in the General Land Office:

(A) in connection with any administrative application or proceeding
before the land commissioner, the school land board, any board for |ease,
or the commissioner’ s or board’ s staff; or

(B) in compliance with the requirements of any law, rule, lease, or
agreement.

(2) “Basic dectric logs’ has the same meaning as it has in Chapter 91, Natural
Resources Code.

(3) “Administrative applications’ and “administrative proceedings’ include
applicationsfor pooling or unitization, review of shut-in royalty payments, review
of leases or other agreements to determine their vaidity, review of any plan of
operations, review of the obligation to drill offset wells, or an application to pay
compensatory royalty.

(d) Confidential material, except basic eectric logs, filed in the General Land Office on
or after September 1, 1985, is public information and is available to the public under
Section 552.021 on and after the later of:

(1) five years from the filing date of the confidential material; or

(2) one year from the expiration, termination, or forfeiture of the lease in
connection with which the confidential material was filed.

(e) Basicdectriclogsfiledinthe Genera Land Office on or after September 1, 1985, are
either public information or confidential material to the same extent and for the same
periods provided for the same logs by Chapter 91, Natural Resources Code. A person
may request that a basic electric log that has been filed in the General Land Office be
made confidential by filing with the land office a copy of the written request for
confidentiality made to the Railroad Commission of Texas for the same log.

2000 Texas Public Information Handbook ¢ Office of the Attorney General

168



Text of the Texas Public Information Act

(f) Thefollowing are public information:

(1) basicelectriclogsfiledinthe General Land Office before September 1, 1985;
and

(2) confidential material, except basic electric logs, filed in the General Land
Office before September 1, 1985, provided, that Subsection (d) governs the
disclosure of that confidential material filed in connection with a lease thet is a
valid and subsisting lease on September 1, 1995.

(9) Confidential material may be disclosed at any timeif the person filing the material,
or the person’ ssuccessor ininterest in the leasein connection with which the confidential
material wasfiled, consentsinwritingtoitsrelease. A party consenting to the disclosure
of confidential material may restrict the manner of disclosure and the person or persons
to whom the disclosure may be made.

(h) Notwithstanding the confidential nature of the material described in this section, the
material may be used by the General Land Office in the enforcement, by administrative
proceeding or litigation, of the laws governing the sale and lease of public lands and
minerals, the regulations of the land office, the school land board, or of any board for
lease, or the terms of any lease, pooling or unitization agreement, or any other agreement
or grant.

(i) Anadministrative hearings officer may order that confidential material introduced in
anadministrative proceeding remain confidential until theproceedingisfinally concluded,
or for the period provided in Subsection (d), whichever islater.

(j) Confidential material examined by an administrative hearings officer during the course
of an administrative proceeding for the purpose of determining its admissibility as
evidence shall not be considered to have been filed in the General Land Office to the
extent that the confidential materia is not introduced into evidence at the proceeding.

(k) This section does not prevent a person from asserting that any confidential material

is exempt from disclosure as a trade secret or commercia information under Section
552.110 or under any other basis permitted by law.

§ 552.114. Exception: Student Records

(@ Information isexcepted from the requirements of Section 552.021 if it isinformation
in astudent record at an educational institution funded wholly or partly by state revenue.
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(b) A record under Subsection (a) shall be made available on the request of:
(1) educationa institution personnel;
(2) the student involved or the student’ s parent, legal guardian, or spouse; or

(3) aperson conducting a child abuse investigation required by Subchapter D,
Chapter 261, Family Code.

§552.115. Exception: Birth and Death Records

(@ A birth or desth record maintained by the bureau of vital dtatistics of the Texas
Depatment of Hedth or aloca regigration officid is excepted from the requirements of
Section 552.021, except that:

(1) ahirth record is public information and avallable to the public on and after the
50th anniversary of the date of birth as shown on the record filed with the bureau of
vitd datidicsor locd regigration officid,;

(2) adesath record is public information and available to the public on and after the
25th anniversary of the date of death as shown onthe record filed with the bureau of
vitd datidicsor locd regigtration officid,;

(3) agenerd hirth index or a generd deeth index established or maintained by the
bureau of vitd datidics or a locd regidration officid is public information and
avalable to the public to the extent the index relatesto a birth record or death record
that is public informationand available to the public under Subdivison (1) or (2); and

(4) asummary birth index or asummary death index prepared or maintained by the
bureau of vitd datidics or a locd regidration officid is public information and
available to the public.

(b) Notwithstanding Subsection (a), a generd birth index or a summary birth index is not
public information and is not available to the public if:

(1) thefact of an adoption or paternity determination can be revealed by the index;
or

(2) theindex contains specific identifying information relating to the parents of achild
who is the subject of an adoption placement.
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§ 552.116. Exception: Audit Working Papers

(@ Anaudit working paper of an audit of the State auditor or the auditor of a state agency or
inditution of higher education as defined by Section 61.003, Education Code, is excepted
from the requirements of Section 552.021. If information in an audit working paper is dso
maintained in another record, that other record is not excepted from the requirements of
Section 552.021 by this section.

(b) Inthissection:

(1) “Audit” means an audit authorized or required by a Satute of this Sate or the
United States and includes an investigation.

(2) “Audit working paper” includes al information, documentary or otherwise,
prepared or maintained in conducting an audit or preparing an audit report, including:

(A) intraragency and interagency communications, and
(B) drafts of the audit report or portions of those drafts.

§552.117. Exception: Certain Addresses, Telephone Numbers,
Social Security Numbers, and Personal Family Information

Information is excepted from the requirements of Section 552.021 if it is information that
relates to the home address, home telephone number, or socid security number, or that
reveas whether the following person has family members.

(1) acurrent or former officid or employee of a governmenta body, except as otherwise
provided by Section 552.024;

(2) apesce officer as defined by Article 2.12, Code of Criminal Procedure, or a security
officer commissioned under Section 51.212, Education Code, regardless of whether the
officer complies with Section 552.024;

(3) an employee of the Texas Department of Criminad Justice, regardless of whether the
employee complies with Section 552.024; or

(4) apeace officer as defined by Article 2.12, Code of Crimina Procedure, or other law, a
reserve law enforcement officer, a commissioned deputy game warden, or a corrections
officer inamunicipd, county, or state pend inditution in this state who was killed in the line
of duty, regardless of whether the deceased complied with Section 552.024.
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§ 552.118. Exception: Triplicate Prescription Form

Information is excepted from the requirements of Section 552.021 if it isinformation on
or derived from an officia prescription form filed with the director of the Department of
Public Safety under Section 481.075, Health and Safety Code.

§ 552.119. Exception: Photograph of Peace Officer or Certain
Security Guards

(a) A photograph that depicts apeace officer asdefined by Article 2.12, Code of Criminal
Procedure, or asecurity officer commissioned under Section 51.212, Education Code, the
release of which would endanger thelifeor physical safety of the officer, isexcepted from
the requirements of Section 552.021 unless:

(1) the officer isunder indictment or charged with an offense by information;

(2) the officer is a party in afire or police civil service hearing or a case in
arbitration; or

(3) the photograph isintroduced as evidencein ajudicia proceeding.

(b) A photograph exempt from disclosure under Subsection (a) may be made public only
if the peace officer or security officer gives written consent to the disclosure.

§ 552.120. Exception: Certain Rare Booksand Original Manuscripts

A rare book or original manuscript that was not created or maintained in the conduct of
official business of a governmenta body and that is held by a private or public archival
and manuscript repository for the purpose of historical research is excepted from the
requirements of Section 552.021.

§552.121. Exception: Certain DocumentsHeld for Historical Resear ch

An ora history interview, persona paper, unpublished |etter, or organizational record of
a nongovernmental entity that was not created or maintained in the conduct of officia
business of a governmental body and that is held by a private or public archival and
manuscript repository for the purpose of historical research is excepted from the
requirements of Section 552.021 to the extent that the archival and manuscript repository
and the donor of theinterview, paper, | etter, or record agreeto limit disclosure of theitem.
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§ 552.122. Exception: Test Items

(@ A testitem developed by an educationa ingtitution that isfunded wholly or in part by
state revenue is excepted from the requirements of Section 552.021.

(b) A test item developed by alicensing agency or governmental body isexcepted from
the requirements of Section 552.021.

§552.123. Exception: Name of Applicant for Chief Executive Officer
of Institution of Higher Education

The name of an applicant for the position of chief executive officer of an institution of
higher education is excepted from the requirements of Section 552.021, except that the
governing body of the institution must give public notice of the name or names of the
finalists being considered for the position at least 21 days before the date of the meeting
at which final action or vote is to be taken on the employment of the person.

§ 552.124 Exception: Recordsof Library or Library System

(@ A record of alibrary or library system, supported inwhole or in part by public funds,
that identifies or serves to identify a person who requested, obtained, or used a library
material or serviceisexcepted from the requirementsof Section 552.021 unlesstherecord
is disclosed:

(1) becausethelibrary or library system determinesthat disclosureis reasonably
necessary for the operation of the library or library system and the record is not
confidential under other state or federal law;

(2) under Section 552.023; or

(3) toalaw enforcement agency or aprosecutor under acourt order or subpoena
obtained after a showing to adistrict court that:

(A) disclosure of the record is necessary to protect the public safety; or

(B) the record is evidence of an offense or congtitutes evidence that a
particular person committed an offense.

(b) A record of alibrary or library system that is excepted from required disclosure under
this section is confidential.
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§ 552.125 Exception: Certain Audits

Any documents or information privileged under the Texas Environmental, Health, and
Safety Audit Privilege Act are excepted from the requirements of Section 552.021.

8§ 552.126. Exception: Name of Applicant for Superintendent of
Public School District

The name of an applicant for the position of superintendent of a public school district is
excepted from the requirements of Section 552.021, except that the board of trustees must
give public notice of the name or names of the finalists being considered for the position
at least 21 days before the date of the meeting at which afinal action or voteisto betaken
on the employment of the person.

§ 552.127. Exception: Personal Information Relating to Participants
in Neighbor hood Crime Watch Organization

(@ Information is excepted from the requirements of Section 552.021 if the information
identifiesaperson asa participant in aneighborhood crimewatch organi zation and rel ates
to the name, home address, business address, home telephone number, or business
telephone number of the person.

(b) In this section, “neighborhood crime watch organization” means a group of residents
of a neighborhood or part of a neighborhood that is formed in affiliation or association
with alaw enforcement agency in this state to observe activities within the neighborhood
or part of aneighborhood and to take other actionsintended to reduce crimein that area.

§ 552.128. Exception: Certain Information Submitted by Potential
Vendor or Contractor

(@ Information submitted by a potential vendor or contractor to agovernmental body in
connection with an application for certification as a historicaly underutilized or
disadvantaged business under alocal, state, or federal certification program is excepted
from the requirements of Section 552.021, except as provided by this section.

(b) Notwithstanding Section 552.007 and except as provided by Subsection (c), the
information may be disclosed only:

(1) to a dtate or local governmental entity in this state, and the state or local
governmenta entity may use the information only:

(A) for purposesrelated to verifying an applicant’ sstatus asahistorically
underutilized or disadvantaged business; or
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(B) for the purpose of conducting astudy of apublic purchasing program
established under state law for historically underutilized or disadvantaged
businesses; or

(2) with the express written permission of the applicant or the applicant’ s agent.
(¢) Information submitted by avendor or contractor or a potential vendor or contractor
to agovernmental body in connection with a specific proposed contractual relationship,
a specific contract, or an application to be placed on abidderslist, including information
that may also have been submitted in connection with an application for certification as

a historically underutilized or disadvantaged business, is subject to required disclosure,
excepted from required disclosure, or confidential in accordance with other law.

8§ 552.129. Motor Vehicle Inspection Information

A record created during a motor vehicle emissions inspection under Subchapter F,
Chapter 548, Transportation Code, that relates to an individua vehicle or owner of an
individual vehicle is excepted from the requirements of Section 552.021.

§552.130. Exception: Motor Vehicle Records

(@ Information is excepted from the requirements of Section 552.021 if the information
relates to:

(1) amotor vehicle operator’s or driver’slicense or permit issued by an agency
of this State;

(2) amotor vehicletitle or registration issued by an agency of this state; or

(3) apersonal identification document issued by an agency of this state or alocal
agency authorized to issue an identification document.

(b) Information described by Subsection (&) may be released only if, and in the manner,
authorized by Chapter 730, Transportation Code.

§ 552.131. Exception: Certain Information Held by School District

(@ “Informer” means a student or former student or an employee or former employee of a
schoal district who has furnished a report of another person’s or persons possible violation
of crimind, civil, or regulatory law to the school digtrict or the proper regulatory enforcement
authority.
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(b) An informer’s name or information that would subgtantidly reved the identity of an
informer is excepted from the requirements of Section 552.021.

(¢) Subsection (b) does not apply:

(1) if the informer is a student or former student, and the student or former student,
or thelegd guardian, or spouse of the student or former student consentsto disclosure
of the sudent’s or former student’s name; or

(2) if the informer is an employee or former employee who consents to disclosure of
the employee' s or former employee' s name; or

(3) if theinformer planned, initiated, or participated in the possible violation.
(d) Information excepted under Subsection (b) may be made available to alaw enforcement
agency or prosecutor for officia purposes of the agency or prosecutor upon proper request
made in compliance with gpplicable law and procedure.
(€) This section does not infringe on or impair the confidentidity of information considered to

be confidentid by law, whether it be condtitutiond, Satutory, or by judicid decison, including
information excepted from the requirements of Section 552.021.

§ 552.131. Exception: Certain Information Relating to | nmate of
Department of Criminal Justice

(@) Except as provided by Subsection (b) or by Section 552.029, information obtained or
maintained by the Texas Department of Crimind Justice is excepted from the requirements of
Section 552.021 if it isinformation about an inmate who is confined in afacility operated by
or under a contract with the department.

(b) Subsection (a) does not apply to:

(1) detidticd or other aggregated information relating to inmates confined in one or
more facilities operated by or under a contract with the department; or

(2) information about an inmate sentenced to degth.

(c) This section does not affect whether information is considered confidentid or privileged
under Section 508.313.

(d) A release of information described by Subsection (@) to an digible entity, as defined by
Section 508.313(d), for a purpose related to law enforcement, prosecution, corrections,
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clemency, or treatment is not considered a release of information to the public for purposes
of Section 552.007 and does not waive the right to assert in the future that the information is
excepted from required disclosure under this section or other law.

§ 552.131. Exception: Public Power Utility Competitive Matters

(@ Inthissection:

(1) “Public power utility” meansan entity providing eectric or gas utility servicesthat
IS subject to the provisons of this chapter.

(2) “Public power utility governing body” means the board of trustees or other
applicable governing body, including a city council, of a public power utility.

(3) “Competitive matter” means a utility-related matter that the public power utility
governing body in good faith determines by avote under this section isrelated to the
public power utility’s competitive activity, including commercid information, and
would, if disclosed, give advantage to competitors or prospective competitors but
may not be deemed to include the following categories of information:

(A) information relating to the provison of digtribution access service,
including the terms and conditions of the service and therates charged for the
sarvice but not including information concerning utility-related services or
products that are competitive;

(B) information relaing to the provison of transmisson sarvice that is
required to be filed with the Public Utility Commission of Texas, subject to
any confidentiaity provided for under the rules of the commisson;

(C) information for the digribution sysem pertaining to reliability and
continuity of service, to the extent not security-senditive, that relates to
emergency management, identification of critica loads such as hospitals and
police, records of interruption, and distribution feeder standards;

(D) any subgtantive rule of generd gpplicability regarding service offerings,
service regulation, customer protections, or customer service adopted by the
public power utility as authorized by law;

(E) aggregate information reflecting receipts or expenditures of funds of the
public power utility, of the type that would be included in audited financia
satements;
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(F) information relating to equa employment opportunities for minority
groups, asfiled with loca, Sate, or federa agencies;

(G) information relating to the public power utility’s performance in
contracting with minority business entities;

(H) information relating to nuclear decommissoning trust agreements, of the
type required to be included in audited financid Satements,

(1) information relating to the amount and timing of any transfer to an owning
city’ s generd fund;

(J information relaing to environmenta compliance as required to be filed
with any locd, dtate, or national environmenta authority, subject to any
confidentidity provided under the rules of those authorities,

(K) namesof public officersof the public power utility and the voting records
of those officers for al meatters other than those within the scope of a
competitive resolution provided for by this section;

(L) adescription of the public power utility’s centrd and field organization,
including the established places at which the public may obtain information,
submit information and requests, or obtain decisions and the identification of
employees from whom the public may obtain information, submit information
or requests, or obtain decisions; or

(M) information identifying the general course and method by which the
public power utility’s functions are channeed and determined, including the
nature and requirements of al formal and informa policies and procedures.

(b) Information or records are excepted from the requirements of Section 552.021 if the
information or records are reasonably related to a competitive matter, as defined in this
section.  Excepted information or records include the text of any resolution of the public
power utility governing body determining which issues, activities, or matters conditute
competitive matters. Information or recordsof amunicipally owned utility thet are reasonably
related to a competitive matter are not subject to disclosure under this chapter, whether or
not, under the Utilities Code, the municipaly owned utility has adopted customer choice or
sarvesin amultiply certificated service area. This section does not limit the right of a public
power utility governing body to withhold from disclosure information deemed to be within the
scope of any other exception provided for in this chapter, subject to the provisons of this
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(¢) In connection with any request for an opinion of the attorney general under Section
552.301 with respect to information aleged to fal under this exception, in rendering awritten
opinionunder Section 552.306 the attorney generd shall find the requested information to be
outside the scope of this exception only if the attorney general determines, based on the
information provided in connection with the request:

(1) that the public power utility governing body has failed to act in good faith in
making the determination that the issue, métter, or activity in question isacompstitive
matter; or

(2) that the information or records sought to be withheld are not reasonably related
to a competitive matter.

§552.131. Exception: Economic Development | nformation

(@ Information is excepted from the requirements of Section 552.021 if the information
relates to economic development negotiations involving agovernmenta body and abusiness
prospect that the governmental body seeks to have locate, stay, or expand in or near the
territory of the governmenta body and the information relates to:

(1) atrade secret of the business prospect; or

(2) commercid or financia information for which it isdemondrated based on specific
factual evidence that disclosure would cause subgtantid competitive harm to the
person from whom the information was obtained.

(b) Unless and until an agreement is made with the business prospect, information about a
financia or other incentive being offered to the business prospect by the governmenta body
or by another person is excepted from the requirements of Section 552.021.

(c) After an agreement is made with the business prospect, this section does not except from
the requirements of Section 552.021 information about a financid or other incentive being
offered to the business prospect:

(1) by the governmenta body; or

(2) by another person, if the financid or other incentive may directly or indirectly
result in the expenditure of public funds by a governmenta body or a reduction in
revenue received by a governmenta body from any source.
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§552.132. Exception: Crime Victim Information

(@ Inthissection, “crimevictim” means avictim under Subchapter B, Chapter 56, Code of
Crimina Procedure, who has filed an gpplication for compensation under that subchapter.

(b) A crime victim may eect whether to dlow public accessto information held by the crime
victim’s compensation divison of the attorney generd’ s office that rdaesto:

(1) thename, socid security number, address, or telephone number of the crime
victim; or

(2) any other information the disclosure of which would identify or tend to identify the
crimevictim,

(c) Andection under Subsection (b) must be:

(1) madeinwriting on aform developed by the atorney generd for that purposeand
sgned by the crime victim; and

(2) filed with the crime victims compensationdivison before the third anniversary of
the date that the crime victim filed the gpplication for compensation.

(d) If the crime victim eects not to alow public access to the information, the information is
excepted from the requirements of Section 552.021. If the crime victim does not make an
election under Subsection (b) or dects to dlow public access to the information, the
information is not excepted from the requirements of Section 552.021 unlessthe information
Is made confidential or excepted from those requirements by another law.

(e) If the crime victim is awarded compensation under Section 56.34, Code of Crimina
Procedure, as of the date of the award of compensation, the name of the crime victim and the

amount of compensation awarded to that victim are public information and are not excepted
from the requirements of Section 552.021.
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SUBCHAPTER D. OFFICER FOR PUBLIC
INFORMATION

§552.201. Identity of Officer for Public Information

(& The chief administrative officer of a governmental body is the officer for public
information, except as provided by Subsection (b).

(b) Each elected county officer isthe officer for public information and the custodian, as
defined by Section 201.003, Local Government Code, of the information created or
received by that county officer’s office.

§ 552.202. Department Heads

Each department head is an agent of the officer for public information for the purposes
of complying with this chapter.

8§ 552.203. General Duties of Officer for Public Information
Each officer for public information, subject to penalties provided in this chapter, shall:
(1) make public information available for public inspection and copying;

(2) carefully protect public information from deterioration, ateration, mutilation,
loss, or unlawful removal; and

(3) repair, renovate, or rebind public information as necessary to maintain it
properly.

8§ 552.204. Scope of Responsibility of Officer for Public Information

An officer for public information is responsible for the release of public information as
required by this chapter. The officer is not responsible for:

(1) the use made of the information by the requestor; or
(2) therelease of information after it is removed from arecord as aresult of an

update, acorrection, or achange of status of the person to whom the information
pertains.
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8 552.205. Informing Public of Basic Rights and Responsibilities
Under this Chapter

(@ An officer for publicinformation shal prominently display asgnintheform prescribed by

the Generd Services Commission that contains basic information about the rights of a
requestor, the responghilities of a governmenta body, and the procedures for inspecting or

obtaining a copy of public information under this chapter. The officer shdl digolay thesgn at

one or more places in the adminidrative offices of the governmenta body whereiit is plainly

visbleto:

(1) members of the public who request public information in person under this
chapter; and

(20 employees of the governmental body whose duties include receiving or
responding to requests under this chapter.

(b) The Generd Services Commission by rule shal prescribe the content of the sign and the

Sze, shape, and other physica characteristics of the Sign. In prescribing the content of the

sgn, the commisson shdl include plainly written basic information about the rights of a
requestor, the respongbilities of a governmenta body, and the procedures for inspecting or

obtaining a copy of public information under this chapter that, in the opinion of the

commission, ismost useful for requestorsto know and for employees of governmenta bodies
who receive or respond to requests for public information to know.

SUBCHAPTER E. PROCEDURESRELATED TO
ACCESS

§552.221. Application for Public Information; Production of
Public Information

(@ An officer for public information of a governmental body shall promptly produce
public information for inspection, duplication, or both on application by any persontothe
officer.

(b) Anofficer for public information complies with Subsection (8) by:

(1) providing the public information for ingpection or duplication in the offices of the
governmentd body; or
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(2) sending copies of the public information by firgt class United States mall if the
person requesting the information requests that copies be provided and pays the
postage and any other applicable charges that the requestor has accrued under
Subchapter F.

(c) If the requested information is unavailable at the time of the request to examine
because it isin active use or in storage, the officer for public information shall certify this
fact in writing to the requestor and set adate and hour within areasonable time when the
information will be available for inspection or duplication.

(d) If an officer for public information cannot produce public information for inspection
or duplication within 10 business days after the date the information is requested under
Subsection (a), the officer shall certify that fact in writing to the requestor and set a date
and hour within a reasonable time when the information will be available for ingpection
or duplication.

§ 552.222. Permissible Inquiry by Governmental Body to Requestor

(@ Theofficer for publicinformation and the officer’ s agent may not make an inquiry of
arequestor except to establish proper identification or except as provided by Subsection
(b) or (¢).

(b) If what information is requested is unclear to the governmental body, the
governmental body may ask the requestor to clarify the request. If alarge amount of
information has been requested, the governmental body may discuss with the requestor
how the scope of a request might be narrowed, but the governmental body may not
inquire into the purpose for which information will be used.

(o) If the information requested relates to a motor vehicle record, the officer for public
information or the officer’'s agent may require the requestor to provide additional
identifying information sufficient for the officer or the officer's agent to determine
whether the requestor is eligible to recelve the information under Chapter 730,
Transportation Code. 1nthissubsection “motor vehiclerecord” hasthe meaning assigned
that term by Section 730.003, Transportation Code.

§ 552.223. Uniform Treatment of Requests for Information
The officer for public information or the officer’s agent shall treat all requests for
information uniformly without regard to the position or occupation of the requestor, the

person on whose behalf the request is made, or the status of the individual as a member
of the media
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§552.224. Comfort and Facility

The officer for public information or the officer’s agent shall give to a requestor all
reasonable comfort and facility for the full exercise of the right granted by this chapter.

§ 552.225. Time for Examination

(@ A requestor must complete the examination of the information not later than the 10th
day after the date the custodian of the information makes it available to the person.

(b) The officer for public information shall extend the initial examination period by an
additional 10daysif, withintheinitia period, therequestor fileswith the officer for public
information awritten request for additional time. The officer for public information shall
extend an additional examination period by another 10 days if, within the additional
period, therequestor fileswith the officer for publicinformation awritten request for more
additiona time.

(¢) Thetime during which aperson may examineinformation may beinterrupted by the
officer for public information if the information is needed for use by the governmental
body. The period of interruption is not considered to be a part of the time during which
the person may examine the information.

§ 552.226. Removal of Original Record

This chapter does not authorize arequestor to remove an original copy of apublic record
from the office of a governmental body.

§ 552.227. Research of State Library Holdings Not Required

An officer for public information or the officer’ s agent is not required to perform general
research within the reference and research archives and holdings of state libraries.

§ 552.228. Providing Suitable Copy of Public I nformation Within
Reasonable Time

(@ It shall be a policy of a governmental body to provide a suitable copy of public
information within a reasonable time after the date on which the copy is requested.

(b) If public information exists in an electronic or magnetic medium, the requestor may

request a copy either on paper or in an electronic medium, such as on diskette or on
magnetic tape. A governmental body shall provide a copy in the requested medium if:
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(1) the governmental body has the technological ability to produce a copy of the
requested information in the requested medium;

(2) thegovernmental body is not required to purchase any software or hardware
to accommodate the request; and

(3) provision of acopy of theinformation in the requested mediumwill not violate
theterms of any copyright agreement between the governmental body and athird

party.

(c) If agovernmenta body is unable to comply with a request to produce a copy of
information in a requested medium for any of the reasons described by this section, the
governmental body shall provide a paper copy of the requested information or acopy in
another medium that is acceptable to the requestor. A governmental body is not required
to copy information onto a diskette or other material provided by the requestor but may
use its own supplies.

§ 552.229. Consent to Release Information Under Special Right of
Access

(@ Consent for the release of information excepted from disclosure to the general public
but available to aspecific person under Sections 552.023 and 552.307 must beinwriting
and signed by the specific person or the person’ s authorized representative.

(b) Anindividual under 18 years of age may consent to the release of information under
this section only with the additional written authorization of the individua’s parent or
guardian.

(©) An individual who has been adjudicated incompetent to manage the individual’s
personal affairs or for whom an attorney ad litem has been appointed may consent to the

rlease of information under this section only by the written authorization of the
designated legal guardian or attorney ad litem.

§ 552.230. Rulesof Procedure for Inspection and Copying of Public
Information

(& A governmental body may promulgate reasonable rules of procedure under which
public information may be inspected and copied efficiently, safely, and without delay.

(b) A rule promulgated under Subsection (a) may not be inconsistent with any provision
of this chapter.
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§ 552.231. Respondingto Requestsfor Information That Require
Programming or Manipulation of Data

(& A governmental body shall provideto arequestor the written statement described by
Subsection (b) if the governmenta body determines:

(1) that responding to arequest for public information will require programming
or manipulation of data; and

) that:

(A) compliancewith therequest isnot feasible or will result in substantial
interference with its ongoing operations; or

(B) theinformation could be made available in the requested form only
at acost that covers the programming and manipulation of data.

(b) The written statement must include:
(1) adtatement that the information is not available in the requested form;
(2) adescription of the form in which the information is available;

(3) adescription of any contract or servicesthat would be required to provide the
information in the requested form;

(4) astatement of the estimated cost of providing theinformation in the requested
form as determined in accordance with the rules established by the Generd
Services Commission under Section 552.262; and

(5) astatement of the anticipated time required to provide the information in the
requested form.

(c) Thegovernmental body shall provide the written statement to the requestor within 20
days after the date of the governmental body’ sreceipt of the request. The governmental
body has an additional 10 days to provide the statement if the governmental body gives
written notice to the requestor, within 20 days after the date of receipt of the request, that
the additional time is needed.

(d) On providing the written statement to the requestor as required by this section, the
governmental body does not have any further obligation to providetheinformationinthe

requested form or in the form in which it isavailable until the requestor states in writing
to the governmental body that the requestor:
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(1) wantsthe governmental body to providetheinformation in therequested form
according to the cost and time parameters set out in the statement or according to
other terms to which the requestor and the governmental body agree; or

(2) wantstheinformation in theforminwhichitisavailable.

(e) Theofficer for publicinformation of agovernmental body shall establish policiesthat
assure the expeditious and accurate processing of requests for information that require
programming or manipulation of data. A governmental body shall maintain a file
containing all written statementsissued under this section in areadily accessiblelocation.

§ 552.232. Responding to Repetitious or Redundant Requests

(&) A governmental body that determinesthat arequestor has made arequest for information
for which the governmental body has previoudy furnished copies to the requestor or made
copies available to the requestor on payment of gpplicable charges under Subchapter F, shall
respond to the request, in rlation to the information for which copies have been dready
furnished or made available, in accordance with this section, except that:

(1) this section does not prohibit the governmental body from furnishing the
information or making the information available to the requestor again in accordance
with the request; and

(2) the governmenta body is not required to comply with this section in relation to
information that the governmenta body smply furnishes or makes available to the
requestor again in accordance with the request.

(b) The governmenta body shdl certify to the requestor that copies of al or part of the
requested information, as gpplicable, were previoudy furnished to the requestor or made
avalable to the requestor on payment of applicable charges under Subchapter F. The
certification must include:

(1) adescription of the information for which copies have been previoudy furnished
or made available to the requestor;

(2) the datethat the governmenta body received the requestor’ sorigina request for
that information;

(3) the date that the governmental body previoudy furnished copies of or made
available copies of the information to the requestor;
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(4) acetification that no subsequent additions, deletions, or corrections have been
meade to that information; and

(5 thename, title, and signature of the officer for public information or the officer's
agent making the certification.

(¢) A charge may not be impaosed for making and furnishing a certification required under
Subsection (b).

(d) This section does not gpply to information for which the governmenta body has not
previoudy furnished copies to the requestor or made copies available to the requestor on
payment of applicable charges under Subchapter F. A request by the requestor for
information for which copies have not previoudy been furnished or made available to the
requestor, including information for which copies were not furnished or made available
because the information was redacted from other information that was furnished or made
avalable or because theinformation did not yet exist at the time of an earlier request, shdl be
treated in the same manner as any other request for information under this chapter.

SUBCHAPTER F. CHARGESFOR PROVIDING
COPIESOF PUBLIC INFORMATION

§ 552.261. Chargesfor Providing Copiesof Public Information

(@ The chargefor providing a copy of public information shal bean amount that reasonably
indudes dl cogts rdated to reproducing the public information, including codts of materids,
labor, and overhead. If arequest isfor 50 or fewer pages of paper records, the charge for
providing the copy of the public information may not include costs of materids, labor, or
overhead, but shall be limited to the photocopying costs, unless the pages to be photocopied
arelocated in:

(1) two or more separate buildingsthat are not physicaly connected with each other;
or

(2) aremote storage facility.

(b) If the charge for providing a copy of public information includes costs of labor, the
requestor may require the governmental body’s officer for public information or the
officer’ s agent to provide the requestor with awritten statement as to the amount of time
that was required to produce and provide the copy. The statement must be signed by the
officer for public information or the officer’s agent and the officer’s or the agent’ s name
must be typed or legibly printed below the signature. A charge may not be imposed for
providing the written statement to the requestor.
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(c) For purposes of Subsection (&), a connection of two buildings by a covered or open
sdewalk, an elevated or underground passageway, or asmilar fadility isinsufficient to cause
the buildings to be consdered separate buildings.

(d) Chargesfor providing acopy of public information are considered to accrue at the time
the governmenta body advises the requestor that the copy is available on payment of the
gpplicable charges.

8§ 552.2615. Required Itemized Estimate of Charges

(@ If arequest for acopy of public information will result in theimposition of acharge under
this subchapter that exceeds $40, or a request to inspect a paper record will result in the
impositionof acharge under Section 552.271 that exceeds $40, the governmental body shdll
provide the requestor with awritten itemized statement that details dl estimated charges that
will beimposed, including any alowable chargesfor labor or personnd codts. If an dternative
less costly method of viewing the recordsis available, the satement must include anotice that
the requestor may contact the governmental body regarding the dternative method. The
governmenta body must inform the requestor of the duties imposed on the requestor by this
section and give the requestor the information needed to respond, including:

(1) that the requestor must provide the governmental body with a mailing, facamile
transmission, or eectronic mail addressto receive the itemized statement and that it
Is the requestor’ s choice which type of address to provide;

(2) that the request is consdered automaticaly withdrawn if the requestor does not
respond inwriting to the itemized statement and any updated itemized atement inthe
time and manner required by this section; and

(3) that the requestor may respond to the statement by ddivering the written
response to the governmenta body by mail, in person, by facamiletransmissonif the
governmental bodly is capable of recelving documents transmitted in that manner, or
by dectronic mail if the governmenta body has an dectronic mail address.
(b) A request described by Subsection (@) is consdered to have been withdrawn by the
requestor if the requestor does not respond in writing to the itemized statement by informing
the governmenta body within 10 days after the date the statement is sent to the requestor that:
(1) the requestor will accept the estimated charges; or

(2) therequestor is modifying the request in response to the itemized statement.
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(c) If the governmenta body later determines, but before it makes the copy or the paper
record available, that the estimated charges will exceed the charges detailed in the written
itemized statement by 20 percent or more, the governmenta body shall send to the requestor
a written updated itemized statement that details dl estimated charges that will be imposed,
induding any allowable charges for labor or personnd codsis. If the requestor does not
respond in writing to the updated estimate in the time and manner described by Subsection
(b), the request is considered to have been withdrawn by the requestor.

(d) If theactud chargesthat agovernmenta body imposesfor acopy of public informétion,
or for inspecting a paper record under Section 552.271, exceeds $40, the charges may not
exceed:

(1) the amount estimated in the updated itemized statement; or

(2) if an updated itemized statement is not sent to the requestor, an amount that
exceeds by 20 percent or more the amount estimated in the itemized statement.

(e) Anitemized statement or updated itemized satement is considered to have been sent by
the governmenta body to the requestor on the date that:

(1) the statement is ddlivered to the requestor in person;

(2) the governmental body deposits the properly addressed statement in the United
States mail; or

(3) the governmenta body transmits the properly addressed statement by eectronic
mall or facamile transmission, if the requestor agrees to receive the statement by
electronic mail or facamile transmisson, as gpplicable.

(f) A requestor is consdered to have responded to the itemized statement or the updated
itemized statement on the date that:

(1) theresponseisddivered to the governmental body in person;

(2) therequestor depositsthe properly addressed responsein the United Statesmail;
or

(3) the requestor transmits the properly addressed response to the governmental
body by dectronic mail or facsmile transmission.

(9) Thetimedeadlinesimposed by this section do not affect the gpplication of atime deadline
imposed on a governmenta body under Subchapter G.
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§552.262. Rulesof the General Services Commission

(@ The Generd Services Commission shdl adopt rules for use by each governmenta body
in determining charges for providing copies of public information under this subchapter and
in determining the charge, deposit, or bond required for making public information that exists
inapaper record available for ingpection as authorized by Sections552.271(c) and (d). The
rules adopted by the Generd Services Commission shdl be used by each governmental body
in determining charges for providing copies of public information and in determining the
charge, deposit, or bond required for making public information that exists in a paper record
available for ingpection, except to the extent that other law provides for charges for specific
kinds of public information. The charges for providing copies of public information may not
be excessve and may not exceed the actua cost of producing the information or for making
public information that exists in a paper record avalable. A governmental body, other than
an agency of gate government, may determineits own chargesfor providing copies of public
information and its own charge, deposit, or bond for making public information that exigtsin
a paper record available for ingpection but may not charge an amount that is greater than 25
percent more than the amount established by the Generd Services Commission unless the
governmental body requests an exemption under Subsection ().

(b) Therulesof the Genera Services Commission shdl prescribe the methods for computing
the charges for providing copies of public information in paper, eectronic, and other kinds of
media and the charge, deposit, or bond required for making public information that exigsin
apaper record avallablefor ingpection. Therulesshdl establish costsfor various components
of charges for providing copies of public information that shall be used by each governmenta
body in providing copies of public information or making public informeation that exigsin a
paper record available for ingpection.

(©) A governmenta body may request that it be exempt from part or dl of the rules adopted
by the Generd Services Commission for determining charges for providing copies of public
information or the charge, deposit, or bond required for making public information that exists
inapaper record availablefor ingpection. The request must be madein writing to the Genera
Services Commission and must Sate the reason for the exemption. If the Generd Services
Commissiondeterminesthat good cause existsfor exempting agovernmenta body from apart
or dl of the rules, the commisson shdl give written notice of the determination to the
governmenta body within 90 days of the request. On receipt of the determination, the
governmental body may amend its charges for providing copies of public information or its
charge, deposit, or bond required for making public information that existsin a paper record
available for inspection according to the determination of the Generd Services Commission.

(d) The Generd Services Commission shdl publish annudly in the Texas Regider alist of the
governmentd bodies that have authorizationfrom the Generd Services Commission to adopt
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any modified rulesfor determining the cost of providing copiesof publicinformation or making
public information that exists in a paper record available for ingpection.

(e) Therulesof the Genera Services Commission do not apply to astate governmental
body that is not a state agency for purposes of Subtitle D, Title 10.

§ 552.263. Bond for Payment of Costs or Cash Prepayment for
Preparation of Copy of Public Information

(@ An officer for public information or the officer’ s agent may requireadeposit or bond for
payment of anticipated costs for the preparation of acopy of public information if the officer
for public information or the officer’s agent has provided the requestor with the required
written itemized statement detailing the estimated charge for providing the copy and if the
charge for providing the copy of the public information specifically requested by the requestor
is estimated by the governmenta body to exceed:

(1) $100, if the governmental body has more than 15 full-time employees; or
(2) $50, if the governmenta body has fewer than 16 full-time employees.

(b) The officer for public information or the officer’ s agent may not require adeposit or
bond be paid under Subsection (a) as a down payment for copies of public information
that the requestor may request in the future.

() Anofficer for public information or the officer’ s agent may require adeposit or bond for
payment of unpaid amounts owing to the governmenta body in relation to previous requests
that the requestor has made under this chapter before preparing acopy of public information
in response to a new request if those unpaid amounts exceed $100. The officer for public
informationor the officer’ s agent may not seek payment of those unpaid amounts through any
other means.

(d) The governmenta body must fully document the existence and amount of those unpaid
amounts or the amount of any anticipated costs, as applicable, before requiring a deposit or
bond under this section. The documentation issubject to required public disclosure under this
chapter.

(e) For purposes of Subchapter E, arequest for a copy of public information is consdered
to have been received by a governmentd body on the date the governmental body receives
the deposit or bond for payment of anticipated costs or unpaid amounts if the governmental
body’ s officer for public information or the officer’s agent requires a deposit or bond in
accordance with this section.
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§ 552.264. Copy of Public Information Requested by Member of
Legidature

One copy of public information that is requested from a state agency by a member, agency,
or committee of the legidature under Section 552.008 shdl be provided without charge.

8 552.265. Chargefor Certified Record Provided by District or
County Clerk

The charge for providing a copy made by adistrict or county clerk’s office shall be the
charge provided by law.

§ 552.266. Chargefor Copy of Public Information Provided by
Municipal Court Clerk

The charge for providing a copy made by a municipal court clerk shall be the charge
provided by municipal ordinance.

8§ 552.267. Waiver or Reduction of Charge for Providing Copy of
Public Information

(@ A governmental body shall provide a copy of public information without charge or
at areduced chargeif the governmental body determines that waiver or reduction of the
charge isin the public interest because providing the copy of the information primarily
benefits the genera public.

(b) If the cost to a governmental body of processing the collection of a charge for
providing a copy of public information will exceed the amount of the charge, the
governmental body may waive the charge.

§ 552.268. Efficient Use of Public Resources

A governmental body shall make reasonably efficient use of suppliesand other resources
to avoid excessive reproduction costs.

§552.269. Overchargeor Overpayment for Copy of Public I nfor mation

(@ A person who believes the person has been overcharged for being provided with a
copy of publicinformation may complain to the General Services Commissioninwriting
of the alleged overcharge, setting forth the reasons why the person believes the charges
are excessive. The General Services Commission shall review the complaint and make
a determination in writing as to the appropriate charge for providing the copy of the
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requested information. The governmental body shall respond to the General Services
Commission to any written questions asked of the governmental body by the commission
regarding the charges for providing the copy of the public information. The response
must be made to the General Services Commission within 10 days after the date the
guestions are received by the governmental body. If the General Services Commission
determinesthat agovernmental body hasovercharged for providing the copy of requested
publicinformation, the governmental body shall promptly adjust itschargesin accordance
with the determination of the General Services Commission.

(b) A person who overpays for a copy of public information because a governmental
body refuses or fails to follow the rules for charges adopted by the General Services
Commission is entitled to recover three times the amount of the overcharge if the
governmental body did not act in good faith in computing the costs.

§552.270 Chargefor Government Publication

(& This subchapter does not apply to apublication that is compiled and printed by or for
a governmental body for public dissemination. If the cost of the publication is not
determined by state law, a governmental body may determine the charge for providing
the publication.

(b) Thissection doesnot prohibit agovernmental body from providing apublication free
of chargeif state law does not require that a certain charge be made.

§ 552.271. Inspection of Public Information in Paper Record if Copy
Not Requested

(@ If the requestor does not request a copy of public information, a charge may not be
imposed for making available for ingpection any public information that exists in a paper
record, except as provided by this section.

(b) If arequested page contains confidentia information that must be edited from the record
before the information can be made available for inspection, the governmenta body may
charge for the cost of making a photocopy of the page from which confidential information
must be edited. No charge other than the cost of the photocopy may be imposed under this
subsection.

(c) Except as provided by Subsection (d), an officer for public information or the officer's
agent may require a requestor to pay, or to make a deposit or post a bond for the payment
of, anticipated personnd costsfor making availablefor ingpection publicinformationthat exists
in paper records only if:

(1) the public information specificaly requested by the requestor:
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(A) isolder than five years; or

(B) completdy fills, or when assembled will completdy fill, sx or more
archival boxes, and

(2) the officer for public information or the officer’s agent estimates that more than
five hours will be required to make the public information available for ingoection.

(d) If thegovernmentd body hasfewer than 16 full-time employees, the payment, the deposit,
or the bond authorized by Subsection (c) may be required only if:

(1) the public information specificaly requested by the requestor:
(A) isolder than three years, or

(B) completdy fills, or when assembled will completdy fill, three or more
archival boxes, and

(2) theofficer for public informetion or the officer’s agent estimates that more than
two hourswill be required to make the public information available for ingpection.

§ 552.272. Inspection of Electronic Record If Copy Not Requested

(@ Inresponseto arequest to inspect information that existsin an el ectronic medium and
that is not available directly on-line to the requestor, a charge may not be imposed for
access to the information, unless complying with the request will require programming
or manipulation of data. If programming or manipulation of data is required, the
governmental body shall notify the requestor before assembling the information and
provide the requestor with an estimate of charges that will be imposed to make the
information available. A charge under this section must be assessed in accordance with
this subchapter.

(b) If public information exists in an eectronic form on a computer owned or leased by
a governmental body and if the public has direct access to that computer through a
computer network or other means, the electronic form of the information may be
electronically copied fromthat computer without chargeif accessing theinformation does
not require processing, programming, or manipulation on the government-owned or
government-leased computer before the information is copied.

(c) If publicinformation existsin an electronic form on a computer owned or leased by

a governmental body and if the public has direct access to that computer through a
computer network or other meansand theinformation requires processing, programming,
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or manipulation beforeit can be el ectronically copied, agovernmental body may impose
charges in accordance with this subchapter.

(d) If information is created or kept in an electronic form, a governmental body is
encouraged to explore optionsto separate out confidential information and to make public
information availableto the public through el ectronic access through acomputer network
or by other means.

(e) The provisions of this section that prohibit a governmenta entity from imposing a
charge for accessto information that exists in an el ectronic medium do not apply to the
collection of afee set by the supreme court after consultation with the Judicial Committee
on Information Technol ogy asauthorized by Section 77.031 for the use of acomputerized
electronic judicial information system.

8§ 552.274. Report by State Agency on Cost of Copies

(& Not later than December 1 of each odd-numbered year, each state agency shall provide
the Genera Services Commission detailed information, for useby thecommissionin preparing
the report required by Sections 2(c) and (d), Chapter 428, Acts of the 73rd Legidature,
Regular Session, 1993, describing the agency’ s procedures for charging and collecting fees
for providing copies of public information.

(b) Inthissection, “state agency” hasthe meaning assigned by Sections 2151.002(2)(A)
and (C).

SUBCHAPTER G. ATTORNEY GENERAL
DECISIONS

§ 552.301. Request for Attorney General Decision

(& A governmental body that receives a written request for information that it wishes to
withhold from public disclosure and that it considers to be within one of the exceptions under
Subchapter C must ask for adecison fromthe atorney genera about whether theinformation
is within that exception if there has not been a previous determination about whether the
information fals within one of the exceptions.

(b) The governmenta body must ask for the attorney generd’s decison and state the

exceptions that gpply within a reasonable time but not later than the 10th business day after
the date of receiving the written request.
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(c) For purposesof this subchapter, awritten request includes arequest made in writing that
is sent to the officer for public information, or the person designated by that officer, by
electronic mail or facamile trangmisson.

(d) A governmenta body that requests an attorney general decison under Subsection ()
mugt provideto the requestor within areasonabletime but not later than the 10th business day
after the date of receiving the requestor’ s written request:

(1) awritten statement that the governmental body wishes to withhold the requested
information and has asked for adecison from the attorney genera about whether the
information is within an exception to public disclosure; and

(2) acopy of the governmenta body’ swritten communicetion to the attorney generd
asking for the decison or, if the governmenta body’ s written communication to the
attorney generd discloses the requested information, aredacted copy of that written
communication.

(&) A governmenta body that requests an attorney genera decision under Subsection (a)
must within a reasonable time but not later than the 15th business day after the date of
recalving the written request:

(1) submit to the atorney generd:

(A) written comments stating the reasons why the stated exceptions apply
that would dlow the information to be withheld;

(B) acopy of the written request for information;

(C) adgned statement as to the date on which the written request for
information was recelved by the governmenta body or evidence sufficient to
establish that date; and

(D) acopy of the specific information requested, or submit representetive
samples of the information if a voluminous amount of information was
requested; and

(2) labd that copy of the specific information, or of the representative samples, to
indicate which exceptions gpply to which parts of the copy.

(f) A governmenta body must release the requested information and is prohibited from asking

for a decison from the attorney generd about whether information requested under this
chapter is within an exception under Subchapter C if:
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(1) the governmental body has previoudy requested and received a determination
from the atorney general concerning the precise informeation & issue in a pending
request; and

(2) the atorney generd or a court determined that the information is public
information under this chapter that is not excepted by Subchapter C.

§ 552.302. Failureto Make Timely Request for Attorney General
Decision; Presumption That Information Is Public

If agovernmenta body does not request an attorney genera decision as provided by Section
552.301 and provide the requestor with the information required by Section 552.301(d), the
information requested in writing is presumed to be subject to required public disclosure and
must be released unless there is a compelling reason to withhold the information.

§552.303. Delivery of Requested Information to Attorney General;
Disclosure of Requested | nformation; Attorney General Request for
Submission of Additional I nformation

(@ A governmentd body that requests an attorney general decision under this subchapter
shdl supply to the attorney generd, in accordance with Section 552.301, the specific
information requested. Unless the information requested is confidentid by law, the
governmental body may disclose the requested information to the public or to the requestor
beforethe attorney generad makesafina determination that therequested informationispublic
or, if suit isfiled under this chapter, before afina determination that the requested information
is public has been made by the court with jurisdiction over the suit, except as otherwise
provided by Section 552.322.

(b) The attorney genera may determine whether a governmenta body’s submisson of
information to the attorney general under Section 552.301 is sufficient to render adecision.

(c) If the atorney generd determinesthat information in addition to that required by Section
552.301 isnecessary to render adecision, the attorney generd shdl give written notice of that
fact to the governmenta body and the requestor.

(d) A governmental body notified under Subsection (c) shall submit the necessary
additional information to the attorney general not later than the seventh calendar day after
the date the notice is received.

(e If agovernmenta body does not comply with Subsection (d), the information thet isthe
subject of aperson’ srequest to the governmenta body and regarding which the governmenta
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body fails to comply with Subsection (d) is presumed to be subject to required public
disclosure and must be released unless there exists a compelling reason to withhold the
information.

§ 552.3035. Disclosure of Requested | nformation by Attorney General

The attorney general may not discloseto the requestor or the public any information submitted
to the attorney genera under Section 552.301(e)(1)(D).

§ 552.304. Submission of Public Comments

A person may submit written comments stating reasons why the information at issue in
arequest for an attorney general decision should or should not be released.

§ 552.305. Information Involving Privacy or Property Interests of
Third Party

(@ Inacaseinwhichinformation isrequested under this chapter and aperson’s privacy
or property interests may beinvolved, including acase under Section 552.101, 552.104,
552.110, or 552.114, agovernmental body may decline to release the information for the
purpose of requesting an attorney general decision.

(b) A person whose interests may be involved under Subsection (@), or any other person,
may submit in writing to the attorney general the person’ s reasons why the information
should be withheld or released.

(¢) The governmental body may, but is not required to, submit its reasons why the
information should be withheld or rel eased.

(d) If release of aperson’ s proprietary information may be subject to exception under Section
552.101, 552.110, 552.113, or 552.131, the governmental body that requests an attorney
general decision under Section 552.301 shall make agood faith attempt to notify that person
of the request for the attorney genera decison. Notice under this subsection must:

(1) beinwritingand sent within areasonabletime not |ater than the 10th businessday
after the date the governmenta body receives the request for the information; and

(2 indude

(A) acopy of thewritten request for theinformation, if any, received by the
governmenta body; and
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(B) a datement, in the form prescribed by the attorney generd, that the
person is entitled to submit in writing to the attorney generd within a
reasonable time not later than the 10th business day after the date the person
recelves the notice:

(i) each reasonthe person has asto why the information should
be withheld; and

(i) aletter, memorandum, or brief in support of that reason.

(e) A person who submits a letter, memorandum, or brief to the attorney general under
Subsection (d) shal send a copy of that letter, memorandum, or brief to the person who
requested the information from the governmenta body. If the letter, memorandum, or brief
submitted to the attorney generd containsthe substance of theinformation requested, the copy
of the letter, memorandum, or brief may be aredacted copy.

§ 552.306. Rendition of Attorney General Decision; | ssuance of
Written Opinion

(8 Except as provided by Section 552.011, the attorney general shall promptly render a
decison requested under this subchapter, consstent with the standards of due process,
determining whether the requested information iswithin one of the exceptions of Subchapter
C. The attorney generd shdl render the decision not later than the 45th working day after the
date the attorney generd received the request for adecision. If the attorney generd isunable
to issue the decisgonwithin the 45-day period, the attorney generd may extend the period for
issuing the decision by an additiona 10 working days by informing the governmenta body and
the requestor, during the original 45-day period, of the reason for the delay.

(b) The attorney general shall issue a written opinion of the determination and shall
provide a copy of the opinion to the requestor.

8§ 552.307. Special Right of Access, Attorney General Decisions

(8 If agovernmental body determinesthat information subject to aspecial right of access
under Section 552.023 is exempt from disclosure under an exception of Subsection C,
other than an exception intended to protect the privacy interest of the requestor or the
person whom therequestor isauthorized to represent, the governmental body shall, before
disclosing the information, submit awritten request for adecision to the attorney general
under the procedures of this subchapter.

(b) If adecision is not requested under Subsection (@), the governmental body shall

release the information to the person with aspecia right of access under Section 552.023
not later than the 10th day after the date of receiving the request for information.
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§552.308. Timeliness of Action by United States or Interagency mail

(8 When this subchapter requires a request, notice, or other document to be submitted or
otherwise given to aperson within aspecified period, therequirement ismet in atimely fashion
if the document is sent to the person by first class United States mail properly addressed with
postage prepaid and:

(1) it bearsapogt office cancdlaion mark indicating a time within that period; or

(2) the person required to submit or otherwise give the document furnishes
satisfactory proof that it was deposited in the mail within that period.

(b) When this subchapter requires an agency of this state to submit or otherwise give to the
attorney general within a specified period arequest, notice, or other writing, the requirement
ismet in atimdy fashion if:

(1) the request, natice, or other writing is sent to the attorney generd by interagency
mail; and

(2) the agency provides evidence sufficient to establish that the request, notice, or
other writing was deposited in the interagency mail within that period.
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SUBCHAPTER H. CIVIL ENFORCEMENT
§ 552.321. Suit for Writ of Mandamus

(@ A requestor or the atorney generd may file suit for a writ of mandamus compelling a
governmental body to make information available for public ingpection if the governmenta
body refuses to request an attorney genera’s decision as provided by Subchapter G or
refuses to supply public information or information that the attorney generd has determined
is public information that is not excepted from disclosure under Subchapter C.

(b) A auit filed by arequestor under this section must befiled inadigtrict court for the county
in which the main offices of the governmentd body are located. A suit filed by the attorney
genera under this section must befiled in adidrict court of Travis County, except that a suit

againgt amunicipdity with apopulation of 100,000 or less must befiled in adigtrict court for
the county in which the main offices of the municipdity are located.

§ 552.3215. Declaratory Judgment or Injunctive Relief

(@ Inthissection:

(1) “Complainant” means a person who damsto be the victim of aviolation of this
chapter.

(2) “Stateagency” meansaboard, commission, department, office, or other agency
that:

(A) isinthe executive branch of state government;
(B) was created by the condtitution or a Satute of this state; and
(C) has satewide jurisdiction.

(b) An action for a declaratory judgment or injunctive relief may be brought in accordance
with this section againgt a governmental body thet violates this chapter.

(c) Thedidrict or county attorney for the county in which agovernmenta body other than a
state agency is located or the attorney general may bring the action in the name of the gate
only in adigtrict court for that county. 1f the governmenta body extends into more than one
county, the action may be brought only in the county in which the adminigrative offices of the
governmental body are located.
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(d) If the governmenta body is a state agency, the Travis County didrict atorney or the
atorney genera may bring the action in the name of the gate only in adigtrict court of Travis
County.

() A complainant may fileacomplant aleging aviolaion of this chapter. The complaint must
be filed with the digtrict or county attorney of the county in which the governmenta body is
located unless the governmenta body is the digtrict or county attorney. |If the governmenta
body extendsinto morethan one county, the complaint must befiled with the district or county
attorney of the county in which the adminigtrative offices of the governmenta body are
located. If the governmenta body isadate agency, the complaint may befiled withthe Travis
County didtrict attorney. |If the governmental body is the district or county attorney, the
complaint must be filed with the attorney generd. To be valid, a complaint must:

(1) beinwriting and sgned by the complainant;

(2) date the name of the governmental body thet dlegedly committed the violation,
as accurately as can be done by the complainant;

(3) gate thetime and place of the dleged commission of the violation, as definitely as
can be done by the complainant; and

(4) in generd terms, describe the violation.

(f) A digtrict or county attorney with whom the complaint isfiled shdl indicate on the face of
the written complaint the date the complaint isfiled.

(g) Beforethe 31t day after the date acomplaint isfiled under Subsection (€), thedistrict or
county atorney shal:

(1) determine whether:
(A) thevidlation dleged in the complaint was committed; and

(B) an action will be brought againgt the governmental body under this
Section; and

(2) noatify the complainant in writing of those determinations.
(h) Notwithstanding Subsection (g)(1), if the digtrict or county attorney believes that that
officid has a conflict of interest that would preclude that officid from bringing an action under

this section againg the governmenta body complained of, before the 31t day after the date
the complaint was filed the county or digtrict atorney shdl inform the complainant of that
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officid’ sbdlief and of the complainant’s right to file the complaint with the attorney generd.
If the district or county attorney determines not to bring an action under this section, the
digrict or county atorney shal:

(1) include a statement of the basis for that determination; and
(2) return the complaint to the complainant.

(i) If thedidrict or county attorney determines not to bring an action under this section, the
complanant isentitled to file the complaint with the attorney generd before the 31t day after
the date the complaint isreturned to the complainant. On receipt of the written complaint, the
attorney genera shdl comply with each requirement in Subsections (g) and (h) in the time
required by those subsections. If the atorney genera decides to bring an action under this
section againgt agovernmenta body located only in one county in response to the complaint,
the attorney general must comply with Subsection (c).

() Anaction may be brought under this section only if the officid proposing to bring the
action natifies the governmenta body in writing of the officid’ s determination that the dleged
violation was committed and the governmental body does not cure the violation before the
fourth day after the date the governmenta body receives the notice.

(k) Anection authorized by this section is in addition to any other civil, adminidtretive,
or crimind action provided by this chapter or another law.

§ 552.322. Discovery of Information Under Protective Order Pending
Final Deter mination

In asuit filed under this chapter, the court may order that the information at issue may be
discovered only under a protective order until afinal determination is made.

§ 552.323. Assessment of Costs of Litigation and Reasonable
Attorney Fees

(@ Inan action brought under Section 552.321 or 552.3215, the court shall assess cogts of
litigationand reasonable attorney feesincurred by aplaintiff who substantialy prevails, except
that the court may not assess those costs and fees againgt a governmenta bodly if the court
finds that the governmental body acted in reasonable reliance on:

(1) ajudgment or an order of a court gpplicable to the governmental body;

(2) the published opinion of an appellate court; or
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(3) a written decison of the attorney generd, including a decison issued under
Subchapter G or an opinion issued under Section 402.042.

(b) Inan action brought under Section 552.353(b)(3), the court may assess costs of litigation
and reasonable attorney’ s fees incurred by a plaintiff or defendant who substantiadly prevails.
In exercigng its discretion under this subsection, the court shal consider whether the conduct
of the officer for public information of the governmental body had a reasonable basisin law
and whether the litigation was brought in good faith.

§552.324. Suit by Governmental Body

(& The only suit a governmenta body or officer for public information may file seeking to
withhold information from a requestor is a suit that is filed in accordance with Sections
552.325 and 552.353 and that challenges a decison by the attorney genera issued under
Subchapter G.

(b) The governmental body must bring the suit not later than the 30th calendar day after the
date the governmental body receives the decison of the attorney generd being challenged.
If the governmenta body does not bring suit within that period, the governmenta body shdl
comply with the decision of the attorney general. This subsection does not affect the earlier
deedline for purposes of Section 552.353(b)(3) for a suit brought by an officer for public
information.

8 552.325. Partiesto Suit Seeking to Withhold Information

(@ A governmental body, officer for public information, or other person or entity that
files a suit seeking to withhold information from a requestor may not file suit against the
person requesting the information. The requestor is entitled to intervene in the suit.

(b) The governmenta body, officer for public information, or other person or entity that
filesthe suit shall demonstrate to the court that the governmental body, officer for public
information, or other person or entity made a timely good faith effort to inform the
requestor, by certified mail or by another written method of notice that requiresthereturn
of areceipt, of:

(1) theexistence of the suit, including the subject matter and cause number of the
suit and the court in which the suit isfiled;

(2) therequestor’sright to intervenein the suit or to choose to not participate in
the suit;

(3) thefact that the suit is againgt the attorney general; and
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(4) the address and phone number of the office of the attorney general.
(c) If the attorney genera enters into a proposed settlement that al or part of the
information that is the subject of the suit should be withheld, the attorney general shall
notify the requestor of that decision and, if the requestor has not intervened in the suit, of
the requestor’ s right to intervene to contest the withholding. The attorney general shall
notify the requestor:

(1) inthe manner required by the Texas Rules of Civil Procedure, if the requestor
has intervened in the suit; or

(2) by certified mail or by another written method of notice that requires the
return of areceipt, if the requestor has not intervened in the suit.

(d) The court shall allow the requestor areasonable period to intervene after the attorney
general attempts to give notice under Subsection (c)(2).

§ 552.326. Failureto Raise Exceptions Before Attorney Gener al
(8 Except as provided by Subsection (b), the only exceptions to required disclosure within
Subchapter C that a governmental body may raise in a suit filed under this chapter are
exceptions that the governmental body properly raised before the attorney generd in
connection with its request for a decision regarding the matter under Subchapter G.
(b) Subsection (a) does not prohibit a governmenta body from raising an exception:
(1) based on arequirement of federa law; or
(2) involving the property or privecy interests of another person.
SUBCHAPTER I. CRIMINAL VIOLATIONS

8 552.351. Destruction, Removal, or Alteration of Public Information

(@ A person commits an offense if the person willfully destroys, mutilates, removes
without permission as provided by this chapter, or dters public information.

(b) An offense under this section is a misdemeanor punishable by:
(1) afineof not lessthan $25 or more than $4,000;

(2) confinement in the county jail for not less than three days or more than three
months; or
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(3) both the fine and confinement.
8 552.352. Distribution of Confidential I nfor mation

(@ A person commits an offense if the person distributes information considered
confidential under the terms of this chapter.
(b) An offense under this section is a misdemeanor punishable by:

(1) afineof not more than $1,000;
(2) confinement in the county jail for not more than six months; or
(3) both the fine and confinement.

(c) A violation under this section congtitutes official misconduct.

8 552.353. Failure or Refusal of Officer for Public Information to
Provide Accessto or Copying of Public Information

(@ Anofficer for public information, or the officer’ s agent, commits an offenseif, with
crimina negligence, the officer or the officer’ s agent fails or refusesto give accessto, or
to permit or provide copying of, public information to a requestor as provided by this
chapter.

(b) It is an affirmative defense to prosecution under Subsection (@) that the officer for
public information reasonably believed that public access to the requested information
was not required and that the officer:

(1) actedinreasonablereiance onacourt order or awritten interpretation of this
chapter contained in an opinion of a court of record or of the attorney general
issued under Subchapter G;

(2) requested adecision from the attorney general in accordance with Subchapter
G, and the decision is pending; or

(3) not later than the 10th calendar day after the date of receipt of adecision by
the attorney general that theinformationispublic, filed apetition for adeclaratory
judgment, awrit of mandamus, or both, against the attorney general in a Travis
County district court seeking relief from compliance with the decision of the
attorney general, and a petition is pending.

(¢) Itisanaffirmative defense to prosecution under Subsection (@) that a person or entity
has, not later than the 10th calendar day after the date of receipt by agovernmenta body
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of adecision by the attorney general that the information is public, filed a cause of action
seeking relief from compliance with the decision of the attorney general, and the cause
IS pending.
(d) Itisan affirmative defense to prosecution under Subsection (@) that the defendant is
the agent of an officer for public information and that the agent reasonably relied on the
written instruction of the officer for public information not to disclose the public
information requested.
() An offense under this section is a misdemeanor punishable by:

(1) afineof not more than $1,000;

(2) confinement in the county jail for not more than six months; or

(3) both the fine and confinement.

(f) A violation under this section congtitutes officia misconduct.

2000 Texas Public Information Handbook ¢ Office of the Attorney General

208



Text of Cost Regulations Promulgated by General Services Commission

PART FOUR: Text of Cost Regulations
Promulgated by General Services
Commission

[NOTE: The General Service Commission cost ruleswill berevised to reflect
Acts passed by the Seventy-sixth Legidature. The new rules were not
available when this handbook went to press.]

1 Texas Administrative Code 8§ 111.61 - .70

§111.61. General
(@ The Geneard Services Commission (the“Commission”) must:

(1) adopt rules for use by each governmenta body in determining charges under
Government Code, Chapter 552, Subchapter F (the Public Information Act);

(2) prescribe the methods for computing the chargesfor copies of public information
in paper, eectronic, and other kinds of media; and

(3) establish cogtsfor various components of chargesfor publicinformation that shall
be used by each governmenta body in providing copies of public information.

(b) The cost of providing public information is not necessarily synonymous with the charges
madefor providing publicinformation. Governmental bodies must usethe charges established
by theserules, unless.

(1) Other law providesfor charges for specific kinds of public information;

(2) They are agovernmental body other than a state agency, and their charges are
within a 25% variance above the charges established by the Commission;

(3) They request and receive an exemption because their actual costs are higher; or
(4) They abide by § 552.267 of the Public Information Act, which reads:

(A) A governmenta body shdl furnish acopy of public information without
charge or a a reduced charge if the governmental body determines that
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waiver or reduction of the fee isin the public interest because furnishing the
information primarily benefits the generd public; or

(B) If the cost to the governmental body of processing the collection of a
charge for acopy of public information will exceed the amount of the charge,
the governmenta body may waive the charge.

§ 111.62. Definitions

The following words and terms, when used in these sections, shal have the following
meanings, unless the context clearly indicates otherwise.

Actua cost — The sum of al direct costs plus a proportiond share of overhead or indirect
costs. Actud cost should be determined in accordance with generdly accepted
methodologies. To determine actud codts, governmenta bodies may utilize the cost
methodology adopted by the Council on Competitive Government.
Client/Server System — A combination of two or more computers that serve a particular
applicationthrough sharing processing, datastorage, and end-user interface presentation. Pcs
located in a LAN environment containing file serversfal into this category as do gpplications
running in an X-window environment where the server isa UNIX based system.
Commisson — The Generd Services Commission.
Governmental Body — As defined by § 552.003 of the Public Information Act, means.
(A) aboard, commission, department, committee, inditution, agency, or office that
iswithin or is created by the executive or legidative branch of state government and
that is directed by one or more elected or appointed members,
(B) acounty commissioners court in the state;

(C) amunicipad governing body in the Sate;

(D) a ddiberative body that has rulemaking or quas-judicid power and that is
classfied asadepartment, agency, or political subdivision of acounty or municipdity;

(E) aschool digtrict board of trustees;
(F) acounty board of school trustees;

(G) acounty board of education;
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(H) the governing board of a specid digtrict;

(1) the governing body of a nonprofit corporation organized under Chapter 76, Acts
of the 43rd Legidature, First Called Session, 1933 (Article 1434a, Texas Civil
Statutes), that provides awater supply or wastewater service, or both, and isexempt
from ad va orem taxation under the Tax Code, § 11.30; and

(J) the part, section, or portion of an organization, corporation, commission,
committee, ingtitution, or agency that spends or that is supported in whole or in part
by public funds, and

(K) does not include the judiciary.

Mainframe Computer — A computer located in a controlled environment and serving large
goplications and/or large numbers of users. These machines usudly serve an entire
organization or some group of organizations. These machines usualy require an operating
daff. IBM and UNISY Smainframes, and large Digitd VAX 9000 and VAX Clugersfdl into
this category.

Midsize Computer — A computer smdler than aMainframe Computer that isnot necessarily
located in a controlled environment. It usually serves a smdler organization or a sub-unit of
an organization. IBM AS/400 and Digitd VAX/VMS multi-user Sngle-processor systems
fdl into this category.

Nonstandard copy — A copy of public information that is made avallable to a requestor in
any format other than a standard paper copy. Microfiche, microfilm, diskettes, magnetic
tapes, CD-ROM are examples of nonstandard copies. Paper copieslarger than 8 1/2 by 14
inches (legdl size) are dso considered nonstandard copies.

Standalone PC — an IBM compatible PC, Macintosh or Power PC based computer system
operated without a connection to a network.

Standard paper copy — A printed impression on one Side of a piece of paper that measures
up to 8 1/2 by 14 inches. Each side of a piece of paper on which an impresson ismade is
counted as asingle copy. A piece of paper that is printed on both sides is counted as two
copies.

§111.63. Chargesfor Providing Copiesof Public Information

(@ The chargesin this section to recover costs associated with providing copies of public
information are based on estimated average costs to governmental bodies across the state.
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When actua cogts are 25% higher than those used in these rules, governmental bodies other
than agencies of the state, may request an exemption in accordance with § 111.64 of thistitle
(relating to Requesting an Exemption).
(b) Copy charge.
(1) Standard paper copy. The charge for standard paper copies reproduced by
means of an office machine copier or acomputer printer is $.10 per page or part of
apage. Each sde that has a printed image is consdered a page.
(2) Nonstandard copy. The charges for nonstandard copies are:

(A) diskette — $1.00;

(B) maegnetic tape— $11.00-$13.50 (depending on width— see § 111.70
of thistitle (rdlating to the Generd Services Commission Charge Schedule));

(C) datacartridge — $17.50-$35 (depending on series — see § 111.70);
(D) tape cartridge — $35-$45 (depending on memory — see § 111.70);
(E) VHS video cassette — $2.50;

(F) audio cassette— $1.00;

(G) oversize paper copy (i.e.. 11inchesby 17 inches, greenbar, bluebar) —
$.50;

(H) Mylar — $.85-$1.35/linear foot (depending on thickness — see §
111.70);

(1) Blueprint/Bludine paper — $.20/linear foot (al widths).

(3) The charges in this subsection are to cover the cost of materials onto which
informationis copied and do not reflect any additiona chargesthat may be associated
with aparticular request.

(¢) Programming personnd. If aparticular request requiresthe services of a programmer in
order to execute an existing program or to create a new program so that requested

information may be accessed and copied, the governmenta body may charge for the
programmer’ stime.
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(1) The hourly charge for a programmer is $26 an hour, including fringe benefits.
Only programming services shdl be charged at this hourly rate.

(2) Governmental bodiesthat do not have in-house programming capabilities shall
comply with requests in accordance with § 552.231 of the Public Information Act.

(d) Other Personnd charge.

(1) Thechargefor other personnel costs, incurred in processing arequest for public
information, is $15 an hour, including fringe benefits. Where applicable, the other
personnd charge may include the actud time to locate, compile, and reproduce the
requested information.

(2) An other personnd charge shdl not be billed in connection with complying with
requeststhat arefor 50 or fewer pages of paper records, unless the documentsto be
copies are located in:

(A) more than one building; or
(B) aremote storage facility.

(3) Other personnd time shdl not be recovered for any time spent by an atorney,
legdl assstant, or any other person who reviews the requested information:

(A) to determine whether the governmental body will raise any exceptionsto
disclosure of the requested information under Subchapter C of the Public
Information Act; or

(B) to research or prepare arequest for a ruling by the attorney generd’s
office pursuant to 8 552.301 of the Public Information Act.

(4) When confidentia information is mixed withpublic information in the same page,
personnd time may be recovered for time pent to obliterate, blackout, or otherwise
obscure confidentid information in order to release the public information.

(e) Overhead charge.

(1) Whenever any personnel chargeis applicable to arequest, agovernmenta body
may include in the charges direct and indirect codts, in addition to the specific
personnd charge. This overhead charge would cover such costs as depreciation of
capital assets, rent, maintenance and repair, utilities, and adminigrative overhead. If
a governmental body chooses to recover such codts, a charge shall be made in
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accordance with the methodology described in paragraph (3) of this subsection.
Although an exact caculation of cogts will vary, the use of a sandard charge will
avoid complication in caculaing such costs and will provide uniformity for charges
made statewide.

(2) An overhead charge shal be computed at 20% of the charge made to cover any
personnel costs associated with a particular request. Example: if one hour of
personnd (programming, other personnel or a combination of both) is used for a
particular request, theformulawould be asfollows: $15.00 x .20 = $3.00; or $26.00
X .20 = $5.20; or $41.00 x .20 = $8.20.

(f) Micrafiche and microfilm charge.

(1) If agovernmentd body adready has information that exists on microfiche or
microfilm and has copies available for sde or distribution, the chargefor acopy must
not exceed the cost of its reproduction. If no copies of the requested microfiche or
microfilm are available and the information on the microfiche or microfilm can be
released in its entirety, the governmenta body should make a copy of the microfiche
or microfilm. The charge for a copy shal not exceed the cost of its reproduction.
The Texas State Library and Archives Commission has the capacity to reproduce
microfiche and microfilm for state agencies. Governmenta bodies that do not have
in-house capability to reproduce microfiche or microfilm may charge the actud costs
of having the reproduction made commercidly.

(2) If only amaster copy of informationin microformismaintained, the chargeis$.10
per page for sandard size paper copies, plus any gpplicable personng and overhead
charge for more than 50 copies.

(9) Remote document retrieval charge.

(1) Duetolimited on-site capacity of storage of documents, it isfrequently necessary
to storeinformation that isnot in current usein remote storage locations. Every effort
should be made by governmental bodies to store current records on-site.  State
agenciesare encouraged to storeinactive or non-current recordswith the Texas State
Library and Archives Commission, which is equipped to provide such a service to
date agencies free of charge. To the extent that the retrieval of documentsresultsin
acharge to comply with arequest, it is permissble to recover costs of such services.

(2) If a governmental body has a contract with a commercia records storage
company, whereby the private company chargesafeetolocate, retrieve, ddiver, and
return to storage the needed record(s), no additional personnel charge shall be
factored in for time spent locating documents at the storage location by the private
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company’s personnd. |If after ddlivery to the governmenta body, the boxes must il
be searched for records that are responsive to the request, a personne charge is
alowed in accordance with § 111.61(d)(1) of thistitle (relating to Generd).

(h) Computer resource charge.

(1) The computer resource chargeis a utilization charge for computers based on the
amortized cogt of acquidtion, lease, operation, and maintenance of computer
resources, which might include, but is not limited to, some or al of the following:
central processing units (CPUS), servers, disk drives, local area networks (LANS),
printers, tapedrives, other periphera devices, communicationsdevices, software, and
system utilities.

(2) Thesecomputer resource charges are not intended to substitute for cost recovery
methodologies or charges made for purposes other than responding to public
information requests.

(3) The charges in this subsection are averages based on a survey of governmenta
bodies with a broad range of computer capabilities. Each governmenta body usng
this cost recovery charge shdl determine which category (ies) of computer system(s)
used to fulfill the public information request most dosdy fitsitsexising sysem(s), and
st its charge accordingly. Type of Sysem — Rate: Mainframe— $10 per minute;
Midsze— $1.50 per minute; Client/Server — $2.20 per hour; PC or LAN — $1.00
per hour.

(4) The charge made to recover the computer utilizetion cogt is the actud time the
computer takes to execute a particular program timesthe applicablerate. The CPU
chargeis not meant to gpply to programming or printing time; rather, it is soldy to
recover costs associated with the actua time required by the computer to execute a
program. Thistime, caled CPU time, can be read directly from the CPU clock, and
most frequently will be amatter of seconds. If programming is required to comply
with a particular request, the appropriate charge that may be recovered for
programming timeis sat forth in subsection (d) of this section. No charge should be
made for computer print-out time. Example: If a mainframe computer is used, and
the processing timeis 20 seconds, the chargeswould be asfollows: $10/3=$3.33;
or $10/ 60 x 20 = $3.33.

(5) A governmentd body that does not have in-house computer capabilities shall

comply with requests in accordance with the Public Information Act, Government
Code, Chapter 552, § 552.231.
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(i) Miscdlaneous supplies. The actud cost of miscellaneous supplies, such aslabdls, boxes,
and other supplies used to produce the requested information, may be added to the total
charge for public information.

(j) Posta and shipping charges. Governmental bodiesmay add any related postal or shipping
expenses which are necessary to transmit the reproduced information to the requesting party.

(k) Sdestax. Sdestax shdl not be added on charges for public information.

() Thecommission shdl reevauate and update these charges as necessary.
8§111.64. Requesting an Exemption

(@ Pursuant to § 552.262(c) of the Public Information Act, a governmenta body may
request that it be exempt from part or al of theserules.

(b) State agenciesmust request an exemptionif their chargesto recover costsare higher than
those established by these rules.

(c) Governmental bodies, other than agencies of the state, must request an exemption before
seeking to recover cogtsthat are more than 25% higher than the charges established by these
rules.

(d) An exemption request must be made in writing, and must contain the following eements:

(1) A statement identifying the subsection(s) of these rulesfor which an exemption is
sought;

(2) Thereason(s) the exemption is requested;

(3) A copy of the proposed charges;

(4) The methodology and figures used to cal culate/compute the proposed charges,
(5 Any supporting documentation, such as invoices, contracts, etc.; and

(6) The name, title, work address, and phone number of a contact person at the
governmental body.

(e) Thecontact person shdl provide sufficient informeation and answer inwriting any questions

necessary to process the request for exemption.
(f) If thereis good cause to grant the exemption, because the request is duly documented,
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reasonable, and in accordance with generally accepted accounting principles, the exemption
shdl be granted. The name of the governmental body shall be added to alist to be published
annudly in the Texas Regidter.

(9 If therequest is not duly documented and/or the charges are beyond cost recovery, the
request for exemption shdl be denied. The letter of denid shdll:

(1) Explain the reason(s) the exemption cannot be granted; and
(2) Whenever possible, propose dternative charges.

(h) All determinationsto grant or deny arequest for exemption shal be completed promptly,
but shall not exceed 90 days from receipt of the request by the Commission.

§111.65. Accessto Information Where Copies Are Not Requested

(@ Accesstoinformation in standard paper form. A governmenta body shdl not charge for
meking available for ingpection information maintained in standard paper form. Charges are
permitted only where the governmental body is asked to provide, for ingpection, information
that contains confidentid information and public information. When such is the case, the
governmenta body may charge to make a copy of the page from whichinformation must be
edited. No other charges are alowed.

(b) Accessto information in other than standard form. In response to requests for access,
for purposes of ingpection only, to information that is maintained in other than standard form,
a governmental body may not charge the requesting party the cost of preparing and making
avalable such information, unless complying with the request will require programming or
meanipulation of data. If programming or manipulation of data is needed to access the
information, the governmenta body shal inform the requestor before assembling the
information, and shdl provide the requestor with an estimate of charges.

(c) A governmentd body isnot required to purchase any hardware, software or programming
capabilities that it does not aready possess to accommodate a particular kind of request.

(d) Provison of acopy of public information in the requested medium shal not violate the
terms of any copyright agreement between the governmenta body and a third party.

(e) If the governmenta body does not have the required technologica capabilitiesto comply

withtherequest intheformat preferred by the requestor, the governmental body shal proceed
in accordance with § 552.228(c) of the Public Information Act.
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(f) 1f agovernmenta body receives arequest requiring programming or manipulation of deta,
the governmentd body should proceed in accordance with § 552.231 of the Public
Information Act. Manipulation of data under § 552.231 gpplies only to information stored in
electronic format.

§111.66. Format for Copies of Public Information

(@ If arequesting party asks that information be provided on a diskette or other computer-
compdible media, and the requested information is eectronicaly stored, the governmenta
body shall provide the information on computer-compatible media.

(b) The extent to which a requestor can be accommodated will depend largely on the
technological cgpability of the governmenta body to which the request is made.

(c) A governmental body is not required to purchase any hardware, software or programming
capabilities that it does not aready possess to accommodate a particular kind of request.

(d) Provison of acopy of public information in the requested medium shdl not violate the
terms of any copyright agreement between the governmenta body and a third party.

(e) If the governmental body does not have the required technologica capabilitiesto comply
withtherequest intheformat preferred by the requestor, the governmental body shal proceed
in accordance with § 552.228(c) of the Public Information Act.

(f) If agovernmentd body receives arequest requiring programming or manipulation of deta,
the governmenta body should proceed in accordance with § 552.231 of the Public
Information Act. Manipulation of data under 8 552.231 gppliesonly to information stored in
electronic format.

8§ 111.67. Estimatesand Waivers of Public Information Charges

(@ A party requesting copies of public information will not aways be aware of the amount

of time and cost that may be involved in complying with a particular request. Where a
particular request will involve considerable time and resources to process, it is advisable that

governmental bodies inform requestors of the anticipated completion date and potentia

resulting charges. When a governmental body charges for public information, a detailed
statement of the charges should be made available to the requestor.

(b) A governmenta body that cannot produce the public information for ingpection and/or
duplication within 10 caendar days after the date the information is requested, shdl certify to
that fact in writing, and set a date and hour within areasonable timewhen theinformation will
be available.
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(¢) A deposit or abond may be required in the amount of the estimated charges if such
charges exceed $100.

§111.68. Processing Complaints of Overcharges

(@ Pursuant to the § 552.269(a) of the Public Information Act, a requestor who believes
he/she has been overcharged for a copy of public information may complain to the
Commission.

(b) The complaint must bein writing, and must:
(1) st forth the reason(s) the person believes the charges are excessive; and

(2) be received by the Generd Services Commission within 10 working days after
the person knows of the occurrence of the aleged overcharge.

(c) The Generd Services Commission shall address written questions to the governmenta
body, regarding the methodology and figures used in the caculation of the chargeswhich are
the subject of the complaint.

(d) The governmenta body shdl respond in writing to the questions within 10 days from
receipt of the questions.

(e) If the Generd Services Commission determines that the governmental body overcharged
for requested publicinformation, the governmenta body shall adjust itschargesin accordance
with the determination, and shal refund the difference between what was charged and what
was determined to be appropriate charges.

() The Genera Services Commission shdl send a copy of the determination to the
complainant and to the governmental bodly.

(9 Pursuant to § 552.269(b) of the Public Information Act, a requestor who overpays
because a governmenta body refuses or fals to follow the charges established by the
Commisson, is entitled to recover three times the amount of the overcharge if the
governmental body did not act in good faith in computing the charges.

(h) The Genera Services Commission does not have the authority to determine whether or
not a governmenta body acted in good faith in computing charges.
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8111.69. Examples of Chargesfor Copies of Public I nformation

The following tables present afew examples of the caculations of charges for information:

(1) TABLE 1 (Fewer than 50 pages of paper records): $.10 per copy x number of copies
(standard-size paper copies); + Personnd charge (if applicable); + Overhead charge (if
applicable); + Document retrieva charge (if applicable); + Postageand shipping (if gpplicable)
=$ TOTAL CHARGE.

(2) TABLE 2 (Morethan 50 pages of paper records or nonstandard copies): $.10 per copy
x number of copies (standard-si ze paper copies), or cost of nonstandard copy (e.g., diskette,
oversized paper, etc.); + Personne charge (if applicable); + Overhead charge (if applicable);
+ Document retrieval charge (if applicable); + Actua cost of miscelaneous supplies (if
applicable); + Postage and shipping (if gpplicable) = $ TOTAL CHARGE.

(3) TABLE 3 (Information that Requires Programming or Manipulation of Data): Cost of
copy (standard or nonstandard, whichever applies); + Personnel charge; + Overhead charge;
+ Computer resource charge; + Programming time (if applicable); + Document retrieva
charge (if gpplicable); + Actud cost of miscellaneous supplies (if gpplicable); + Postageand
shipping (if gpplicable) = $ TOTAL CHARGE.

8111.70. The General Services Commission Charge Schedule

The following is a summary of the charges for copies of public information that have been
adopted by the Commission. Service Rendered — Charge:

(1) Standard paper copy — $.10 per page.
(2) Nonstandard-size copy:
(A) Diskette — $1.00 each;
(B) Magnetic tape:
(i) 4 mm. — $13.50 each;
(i) 8 mm. — $12 each;
(iii) 9-track — $11 each;

(C) Data Cartridge:
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(i) 2000 Series— $17.50 each;
(if) 3000 Series— $20 each;
(iii) 6000 Series— $25 each;
(iv) 9000 Series— $35 each;
(v) 600A — $20 each;
(D) Tape Cartridge:
(i) 250 MB — $38 each;
(i) 525 MB — $45 eech;
(E) VHS video cassette — $2.50 each;
(F) Audio cassette — $1.00 each;
(G) Oversized Paper copy — $.50 each;
(H) Mylar (36-inch, 42-inch, and 48-inch):
(i) 3mil.— $.85/linear foot;
(i) 4 mil. — $1.20/linear foot;
(iii) 5mil. — $1.35/linear foot;
() Blueine/blueprint paper (dl widths) — $.20/linear foot;
(J) Other — Actual cost.
(3) Personnd charge:
(A) Programming personnel — $26 per hour;
(B) Other personnel — $15 per hour.

(4) Overhead charge — 20% of personnd charge.
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(5 Micrafiche or microfilm charge:
(A) Paper copy — $.10 per page;
(B) Ficheor film copy — Actud cogt.
(6) Remote document retrieva charge— Actua cost.
(7) Computer resource charge:
(A) Mainframe — $10 per minute;
(B) Midsize— $1.50 per minute;
(C) Client/Server — $2.20 per hour;
(D) PCor LAN — $1.00 per hour.
(8) Miscellaneous supplies— Actud cost.
(9) Postage and shipping charge— Actud cost.
(10) Photographs— Actual cogt.
(11) Other costs— Actuad cost.
(12) Outsourced/Contracted Services— Actua cost.

(13) No SadesTax — No Sdes Tax shall be applied to copies of public information.
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RULESOF JUDICIAL ADMINISTRATION

RULE 12. PUBLIC ACCESSTO JUDICIAL RECORDS

12.1 Policy. The purpose of thisrule is to provide public access to information in the
judiciary consistent with the mandates of the Texas Constitution that the public
interests are best served by open courts and by an independent judiciary. The rule
should be liberally construed to achieve its purpose.

12.2  Definitions. Inthisrule:
(a) Judge means aregularly appointed or elected judge or justice.

(b) Judicial agency meansan office, board, commission, or other similar entity
that isin the Judicial Department and that serves an administrative function for
acourt. A task force or committee created by a court or judge is a “judicia

agency”.

(©) Judicial officer means a judge, former or retired visiting judge, referee,
commissioner, special master, court-appointed arbitrator, or other person
exercising adjudicatory powersin the judiciary. A mediator or other provider
of non-binding dispute resolution servicesis not a “judicia officer”.

(d) Judicial record means a record made or maintained by or for a court or
judicial agency in its regular course of business but not pertaining to its
adjudicative function, regardless of whether that function relates to a specific
case. A record of any nature created, produced, or filed in connection with any
matter that is or has been before a court is not ajudicial record. A record isa
document, paper, letter, map, book, tape, photograph, film, recording, or other
material, regardless of eectronic or physical form, characteristics, or means of
transmission.

() Records custodian means the person with custody of a judicial record
determined as follows:

(1) Thejudicial recordsof acourt with only onejudge, such asany tria
court, arein the custody of that judge. Judicial records pertaining to the
joint administration of a number of those courts, such as the district
courtsin a particular county or region, are in the custody of the judge
who presides over the joint administration, such asthelocal or regional
adminigtrative judge.

(2) Thejudicial records of a court with more than one judge, such as
any appellate court, are in the custody of the chief justice or presiding
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judge, who must act under this rule in accordance with the vote of a
majority of the judges of the court. But the judicial records relating
specifically to the service of one such judge or that judge’ sown staff are
in the custody of that judge.

(3) The judicia records of a judicid officer not covered by
subparagraphs (1) and (2) arein the custody of that officer.

(4) Thejudicial records of ajudicial agency are in the custody of its
presiding officer, who must act under this rule in accordance with
agency policy or the vote of amagjority of the members of the agency.

12.3  Applicability. Thisrule does not apply to:
(@) records or information to which accessis controlled by:
(1) astate or federa court rule, including:

(A) aruleof civil or criminal procedure, including Rule 76a,
Texas Rules of Civil Procedure;

(B) arule of appellate procedure;
(C) aruleof evidence;
(D) arule of adminigtration;

(2) adtateor federal court order not issued merely to thwart the purpose
of thisrule;

(3) the Code of Judicial Conduct;

(4) Chapter 552, Government Code, or another statute or provision of
law;

(b) records or information to which Chapter 552, Government Code, is made
inapplicable by statute, rule, or other provision of law, other than Section
552.003(1)(B);

(c) recordsor information relating to an arrest or search warrant or asupporting
affidavit, access to which is controlled by:

(1) astate or federa court rule, including a rule of civil or criminal
procedure, appellate procedure, or evidence; or
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(2) common law, court order, judicial decision, or another provision of
law

(d) eected officials other than judges.
12.4 Accessto Judicial Records.

() Generally. Judicial records other than those covered by Rules 12.3 and
12.5 are open to the general public for inspection and copying during regular
businesshours. But thisruledoesnot requireacourt, judicial agency, or records
custodian to:

(1) createarecord, other than to print information stored in acompuiter;
(2) retainajudicia record for a specific period of time;

(3) alow theinspection of or provide a copy of information in abook
or publication commercialy available to the public; or

(4) respondto or comply with arequest for ajudicial record from or on
behalf of an individual who isimprisoned or confined in a correctional
facility as defined in Section 1.07(a), Pena Code, or in any other such
facility in any state, federal, or foreign jurisdiction.

(b) Voluntary disclosure. A records custodian may voluntarily make part or
all of theinformation inajudicial record availableto the public, subject to Rules
12.2(e)(2) and 12.2(e)(4), unless the disclosure is expressly prohibited by law
or exempt under this rule, or the information is confidential under law.
Information voluntarily disclosed must be made available to any person who
requestsit.

125 Exemptions from Disclosure. The following records are exempt from disclosure
under thisrule:

(@ Judicial work product and drafts. Any record that relates to a judicial
officer’ s adjudicative decision-making process prepared by that judicia officer,
by another judicia officer, or by court staff, anintern, or any other person acting
on behalf of or at the direction of the judicia officer.

(b) Security plans. Any record, including a security plan or code, therelease
of which would jeopardize the security of anindividua against physical injury

or jeopardize information or property against theft, tampering, improper use,
illegal disclosure, trespass, unauthorized access, or physical injury.
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(¢) Personnel information. Any personnel record that, if disclosed, would
constitute a clearly unwarranted invasion of personal privacy.

(d) Homeaddressand family information. Any record reflecting any person’s
home address, home or personal telephone number, social security number, or
family members.

(e) Applicantsfor employment or volunteer services. Any recordsrelating to
an applicant for employment or volunteer services.

(f) Internal deliberations on court or judicial administration matters. Any
record relating to internal deliberations of acourt or judicial agency, or anong
judicial officers or members of ajudicial agency, on matters of court or judicial
administration.

(g) Court law library information. Any record in a law library that links a
patron’ s name with the materials requested or borrowed by that patron.

(h) Judicial calendar information. Any record that reflectsajudicia officer’s
appointments or engagementsthat arein the future or that congtitute an invasion
of personal privacy.

(i) Information confidential under other law. Any record that is confidential
or exempt from disclosure under a state or federa constitutional provision,
statute or common law, including information that relates to:

(1) acomplaint alleging misconduct against a judicia officer, if the
complaint is exempt from disclosure under Chapter 33, Government
Code, or other law;

(2) acomplaint alleging misconduct against aperson whoislicensed or
regulated by the courts, if the information is confidential under
applicable law; or

(3) a trade secret or commercial or financial information made
privileged or confidential by statute or judicial decision.
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(j) Litigation or settlement negotiations. Any judicia record relating to civil
or criminal litigation or settlement negotiations:

(1) inwhich acourt or judicial agency isor may be a party; or

(2) inwhich ajudicial officer or member of ajudicia agency isor may
be a party as a consegquence of the person's office or employment.

(k) Investigations of character or conduct. Any record relating to an
investigation of any person’s character or conduct, unless:

(1) therecord isrequested by the person being investigated; and

(2) release of the record, in the judgment of the records custodian,
would not impair the investigation.

() Examinations. Any record relating to an examination administered to any
person, unless requested by the person after the examination is concluded.

Proceduresfor Obtaining Accessto Judicial Records.

() Request. A request to inspect or copy ajudicial record must be in writing
and must include sufficient information to reasonably identify the record
requested. The request must be sent to the records custodian and not to a court
clerk or other agent for the records custodian. A requestor need not have
detailed knowledge of the records custodian’s filing system or procedures in
order to obtain the information.

(b) Timefor inspection and delivery of copies. As soon as practicable— and
not more than 14 days — after actua receipt of a request to inspect or copy a
judicia record, if the record is available, the records custodian must either:

(1) alow the requestor to inspect the record and provide a copy if one
is requested; or

(2) send written notice to the requestor stating that the record cannot
within the prescribed period be produced or a copy provided, as
applicable, and setting a reasonable date and time when the document
will be produced or a copy provided, as applicable.

(c) Placefor ingpection. A recordscustodian must produce arequested judicial
record at a convenient, public area.
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(d) Part of record subject to disclosure. If part of arequested record is subject
to disclosure under thisruleand part isnot, the records custodian must redact the
portion of therecord that isnot subject to disclosure, permit the remainder of the
record to be inspected, and provide a copy if requested.

(e) Copying; mailing. Therecords custodian may deliver the record to acourt
clerk for copying. Therecords custodian may mail the copy to arequestor who
has prepaid the postage.

(f) Recipient of request not custodian of record. A judicial officer or a
presiding officer of ajudicial agency who receivesarequest for ajudicial record
not in his or her custody as defined by this rule must promptly attempt to
ascertain who the custodian of the record is. If the recipient of the request can
ascertain who the custodian of the requested record is, the recipient must
promptly refer the request to that person and notify the requestor in writing of
thereferral. Thetimefor response prescribed in Rule 12.6(b) does not begin to
run until the referral is actually received by the records custodian. If the
recipient cannot ascertain who the custodian of the requested record is, the
recipient must promptly notify the requestor in writing that the recipient is not
the custodian of the record and cannot ascertain who the custodian of the record
is.

(g) Inquiry to requestor. A person requesting a judicial record may not be
asked to disclose the purpose of the request as a condition of obtaining the
judicial record. But a records custodian may make inquiry to establish the
proper identification of the requestor or to clarify the nature or scope of a
request.

(h) Uniformtreatment of requests. A records custodian must treat al requests
for information uniformly without regard to the position or occupation of the
reguestor or the person on whose behalf arequest is made, including whether
the requestor or such person isamember of the media

Costsfor Copiesof Judicial Records; Appeal of Assessment.

(@) Cost. Thecost for acopy of ajudicia record is either:
(1) the cost prescribed by statute, or

(2) if no statute prescribesthe cost, the actual cost, asdefinedin Section
111.62, Title 1, Texas Administrative Code, not to exceed 125 percent
of the amount prescribed by the General Services Commission for
providing publicinformation under Title 1, Texas Administrative Code,
Sections 111.63, 111.69, and 111.70.
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(b) Waiver or reduction of cost assessment by records custodian. A records
custodian may reduce or waive the charge for a copy of ajudicial record if:

(1) doing soisinthe public interest because providing the copy of the
record primarily benefits the general public, or

(2) thecost of processing collection of achargewill exceed the amount
of the charge.

(c) Appeal of cost assessment. A person who believesthat achargefor acopy
of ajudicial record is excessive may appea the overcharge in the manner
prescribed by Rule 12.9 for the appea of the denial of access to a judicia
record.

(d) Records custodian not personally responsiblefor cost. A recordscustodian
is not required to incur personal expense in furnishing a copy of a judicial
record.

Denial of Accessto a Judicial Record.

(a) When request may bedenied. A records custodian may deny arequest for
ajudicia record under thisrule only if the records custodian:

(1) reasonably determines that the requested judicial record is exempt
from required disclosure under thisrule; or

(2) makes specific, non-conclusory findings that compliance with the
request would substantially and unreasonably impede the routine
operation of the court or judicial agency.

(b) Timeto deny. A records custodian who denies accessto ajudicia record
must notify the person requesting the record of the denial within a reasonable
time — not to exceed 14 days — after receipt of the request, or before the
deadline for responding to the request extended under Rule 12.6(b)(2).

(c) Contents of notice of denial. A notice of denial must be in writing and
must:

(1) statethe reason for the denial;

(2) inform the person of theright of appeal provided by Rule 12.9; and
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(3) include the name and address of the Administrative Director of the
Office of Court Administration.

12.9 Rdief from Denial of Accessto Judicial Records.

(a) Appeal. A personwho isdenied accessto ajudicial record may appeal the
denia by filing a petition for review with the Administrative Director of the
Office of Court Administration.

(b) Contentsof petition for review. The petition for review:

(1) must include a copy of the request to the record custodian and the
records custodian’s notice of denial;

(2) may includeany supporting facts, arguments, and authoritiesthat the
petitioner believes to be relevant; and

(3) may contain arequest for expedited review, the grounds for which
must be stated.

(o) Timefor filing. The petition must be filed not later than 30 days after the
date that the petitioner receives notice of adenia of accesstothejudicia record.

(d) Notification of records custodian and presiding judges. Upon receipt of
the petition for review, the Administrative Director must promptly notify the
records custodian who denied access to the judicia record and the presiding
judge of each administrative judicial region of thefiling of the petition.

() Response. A records custodian who denies accessto ajudicia record and
against whom relief is sought under this section may — within 14 days of
receipt of notice from the Administrative Director — submit awritten response
to the petition for review and include supporting facts and authorities in the
response. The records custodian must mail a copy of the response to the
petitioner. The records custodian may a so submit for in camerainspection any
record, or a sample of records, to which access has been denied.

(f) Formation of special committee. Upon receiving noticeunder Rule 12.9(d),
the presiding judges must refer the petition to a special committee of not less
than five of the presiding judges for review. The presiding judges must notify
the Administrative Director, the petitioner, and the records custodian of the
names of the judges selected to serve on the committee.

(g) Procedurefor review. The specia committee must review the petition and

the records custodian’ s response and determine whether the requested judicial
record should be made available under this rule to the petitioner. The specia
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committee may request the records custodian to submit for in camerainspection arecord, or
asample of records, to which access hasbeen denied. Therecords custodian may respond to
the request in whole or in part but it not required to do so.

(h) Considerations. When determining whether the requested judicia record
should be made available under thisruleto petition, the special committee must
consider:

(1) thetext and policy of thisRule;

(2) any supporting and controverting facts, arguments, and authorities
in the petition and the response; and

(3) prior applications of this Rule by other specia committees or by
courts.

() Expedited review. On request of the petitioner, and for good cause shown,
the special committee may schedule an expedited review of the petition.

(j) Decision. The specia committee’ s determination must be supported by a
written decision that must:

(1) issue within 60 days of the date that the Administrative Director
received the petition for review;

(2) either grant the petition in whole or in part or sustain the denial of
access to the requested judicia record;

(3) state the reasonsfor the decision, including appropriate citations to
thisrule; and

(4) identify the record or portions of the record to which access is
ordered or denied, but only if the description does not disclose
confidentia information.

(k) Notice of decision. The special committee must send the decision to the
Administrative Director. Onreceipt of the decisionfrom the special committee,
the Administrative Director must:

(1) immediately notify the petitioner and the records custodian of the
decision and include a copy of the decision with the notice; and

(20 maintain a copy of the special committee's decision in the
Administrative Director’s office for public inspection.
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() Publication of decisons. The Administrative Director must publish
periodicaly to the judiciary and the genera public the special committees
decisions.

(m) Final decison. A decision of aspecial committee under this rule is not
appealable but is subject to review by mandamus.

(n) Appeal to special committee not exclusive remedy. The right of review
provided under this subdivision is not exclusive and does not preclude relief by
mandamus.

12.10 Sanctions. A records custodian who failsto comply with this rule, knowing that the

faillureto comply isin violation of the rule, is subject to sanctions under the Code of
Judicia Conduct.
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Comments

1. Although thedefinition of “judicia agency” in Rule 12.2(b) iscomprehensive, applicability
of the rule is restricted by Rule 12.3. The rule does not apply to judicial agencies whose
records are expressly made subject to disclosure by statute, rule, or law. An example isthe
State Bar (“an adminidtrative agency of the judicial department”, Tex. Gov’'t Code
§ 81.011(a)), which is subject to the Public Information Act. Tex. Gov't Code § 81.033.
Thus, nojudicial agency must comply with both the Act and thisrule; at most one can apply.
Nor doestherule apply to judicia agencies expressly excepted from the Act by statute (other
than by the general judiciary exception in section 552.003(b) of the Act), rule, or law.
Examples are the Board of Legal Specialization, Tex. Gov't Code § 81.033, and the Board
of Disciplinary Appeals, Tex. R. Disciplinary App. 7.12. Becausethese boards are expressly
excepted from the Act, their records are not subject to disclosure under thisrule, even though
no law affirmatively makestheir records confidential. The Board of Law Examinersispartly
subject to the Act and partly exempt, Tex. Gov’'t Code § 82.003, and therefore this rule is
inapplicabletoit. Anexample of ajudicia agency subject to the rule is the Supreme Court
Advisory Committee, which is neither subject to nor expressy excepted from the Act, and
whose records are not made confidential by any law.

2. As dgtated in Rule 12.4, this rule does not require the creation or retention of records, but
neither does it permit the destruction of records that are required to be maintained by statute
or other law, such as Tex. Gov't Code 88 441.158-.167, .180-.203; Tex. Local Gov’'t Code
ch. 203; and 13 Tex. Admin. Code § 7.122.

3. Rule12.8 allowsarecords custodian to deny arecord request that would substantially and
unreasonably impede the routine operation of the court or judicial agency. Asanillustration,
and not by way of limitation, arequest for “al judicial records’ that is submitted every day or
even every few days by the same person or persons acting in concert could substantially and
unreasonably impede the operations of a court or judicia agency that lacked the staff to
respond to such repeated requests.
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Public Information Act Deadlines for Governmental Bodies

Step

Action

Governmental  body must either release
requested publicinformation promptly, or if not
within ten days of receipt of request, its Public
Information Officer (“PIO”) must certify fact
that governmental body cannot produce the
information within 10 days and state date and
hour within reasonable time when the
information will be available.

Section

552.221(a)
552.221(d)

Deadline

Within 10 business days of receipt of
request for information make public
information available, or

Due Done

certify to requestor date and hour
when public information will be
available

Governmental body seeking to withhold
information based on one or more of the
exceptions under Subchapter C must request
an attorney general decison stating all
exceptions that apply, if there has not been a
previous determination.

552.301(b)

Within a reasonable time, but not |ater
than the 10th business day after
receipt of the request for information.

Governmental body must give notice to the
requestor of the request for attorney general
decision and a copy of the governmental
body’s request for an attorney genera
decision.

552.301(d)

Within areasonable time, but not later
than the 10th business day after
receipt of the request for information.

Governmental body must submit to the
attorney general commentsexplaining why the
exceptionsraised in step 2 apply.

552.301(€)

Within a reasonable time, but not later
than the 15th business day after
receipt of the request for information.

Governmental body must submit to attorney
generad copy of written request for
information.

552.301(€)

Within areasonable time, but not |ater
than the 15th business day after
receipt of the request for information.

Governmental body must submit to attorney
generd signed statement as to date on which
written request for information was received.

552.301(€)

Within a reasonable time, but not later
than the 15th business day after
receipt of the request for information.

Governmental body must submit to attorney
general copy of information requested, or
representative sample if voluminous amount
of information is requested.

552.301(€)

Within areasonable time, but not later
than the 15th business day after
receipt of the request for information.

a) Governmental body makes a good faith
attempt to notify person whose proprietary
information may be protected from disclosure
under sections 552.101, 552.110, 552.113, or
552.131. Notification includes: 1) copy of
written request; 2) letter, in the form
prescribed by the attorney general, stating that
the third party may submit to the attorney
generd reasons requested information should
be withheld.

552.305(dl)

Within areasonable time, but not later
than the 10th business day after date
governmental body receivesrequest for
information.
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Step Action Section Deadline Due Done
b) Third party may submit brief to attorney 552.305(d) | Within areasonabletime, but not later
generdl. than the 10th business day of receiving

notice from governmental body.

9 Governmental body must submit to attorney | 552.303(d) | Not later than the 7th calendar day after
general additional information if requested by date governmental body received
attorney general. written notice of attorney genera’s

need for additiona information.

10 Governmental body desires attorney general 552.301(f) Public Information Act prohibits a
reconsideration of attorney general decision. governmental body from seeking the

attorney general’s reconsideration of
an open records ruling.

11 Governmental body files suit challenging the 552.324 Within 30 calendar days after the date
attorney general decision. governmental body receives attorney

generd decision.

12 Governmental body files suit against the | 552.353(b) | Within 10 calendar days after

attorney general chalenging the attorney
general decision to preserve an affirmative
defense to prosecution for failing to produce
requested information.

governmental body receives attorney
generd’s decision that information is
public.
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Public Information Act Deadlinesfor Requestor

Step | Action Section Deadline Due Done

1 Requestor may submit to attorney general 552.304 Public Information Act has no
reasons reguested information should be deadline. Requestorswishingto submit
released when request for attorney general information should contact attorney
decision is pending. genera to obtain deadline.

2 Requestor may file writ of mandamus if 552.321 No deadline specified in chapter 552,
governmental body refuses to request an Government Code.
attorney genera decision or refusesto release
information that the attorney general
determined is public information.

3 Complaints: Requestor fileswith district | 552.3215(e) | No deadline specified in chapter 552,
or county attorney. Requestor may file Government Code
complaint with district or county attorney
alleging violation of Public Information Act.

4 Complaints: Districtor countyattorney.lf | 552.3215(g) | Beforethe 31% day after thecomplaint
acomplaint isfiled withthedistrict or county is filed with the district or county
attorney, the district or county attorney shall attorney.
determine whether to bring declaratory or
injunctive action based on allegations of
violations of the Public Information Act.

5 Complaints: Noticeof determination. The | 552.3215(g) | Beforethe31% day after thecomplaint
district or county attorney shall notify the is filed with the district or county
complainant of the determination on whether attorney.
to bring declaratory or injunctive action based
on the requestor’ s complaint.

6 Complaints: Conflict of interest. If the | 552.3215(h) | Beforethe31% day after the complaint
district or county attorney believes thereis a is filed with the district or county
conflict of interest, the district or county attorney.
attorney shall inform the complainant of that
decision and of the complainant’ s right to file
with the attorney generd’s office.

7 Complaints: No action filed. If thedistrict | 552.3215(h) | Beforethe31% day after the complaint
or county attorney decides not to bring an is filed with the district or county
action, it shall return the complaint to the attorney.
complainant with a statement explaining the
basis for that determination.

8 Complaints: Complainants’ rights. If the | 552.3215(i) | Before the 31 day after the date the
district or county attorney decidesnot to bring complaint is returned to the
an action, thecomplainant isentitledtofilethe complainant.
complaint with the attorney general.

9 Complaints: Attorney General. Onreceipt | 552.3215(j)) | Beforethe 31% day after the complaint
of the complaint, the attorney general shall isfiled with the attorney general.
comply with the requirements in subsections
552.3215(g) and (h).
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Notice Statement to personswhose proprietary
information isrequested

(A governmenta body must provide this notice to a person whaose proprietary interests may be
affected by rdease of information within ten business days after receipt of the written request for
information. NOTE: This notice is periodicaly updated. Please check the OAG Web ste
(www.oag.gtate.tx.us) for the latest version.)

date

Third Party
address

Dear M:

Thisnoticeisto advise you that __(Name of Governmental Body) has received a request
under the Texas Public Information Act (the “Act”), chapter 552 of the Government Code, for
information recelved from or related to your company. The requested information may be
excepted fromdisclosure by sections552.101, 552.110, 552.113, or 552.131 of the Act. A copy
of the request for information is enclosed for your ingpection. Pursuant to section 552.301 of the
Government Code, we are seeking an attorney generd decison to determine whether we must
release the requested information. We are providing the attorney general with a copy of the
request for information and acopy of the requested information, dong with other materid required
by the Act.

Under the Act, dl information held by governmental bodies is open to public disclosure unless it
falswithin one of the Act’ s specific exceptionsto disclosure. The Act places on the custodian of
records the burden of demonstrating that records are excepted from public disclosure. Attorney
Generd Opinion H-436 (1974). However, in cases such as this one, where a third party’s
property interest isimplicated, the governmental body may rely on thethird party to establish that
the information should be withheld under applicable exceptionsintended to protect those interests.
Gov't Code § 552.305; Open Records Decision No. 542 (1990).

If you wish to dam that the requested information is protected proprietary information, you have
the right to submit additiona information or legd briefing to the attorney generd. You are not
required to submit briefing to the attorney generd, but if you decide not to submit briefing, the
Office of the Attorney Generd will presume that you have no property interest in the requested
information. In other words, your falure to take timely action will result in the requested
information being released to the public. If you decide to submit briefing, you must do so not
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later than the tenth business day after the date you receive this notice.
If you submit briefing to the attorney generd, you must:

a) identify the lega exceptions that gpply,

b) identify the specific parts of each document that are covered by each exception,
and

¢) explain why each exception applies. Gov't Code § 552.305(d).

A clam that an exception gpplies without further explanation will not suffice. Attorney Generd
OpinionH-436. Please contact thisofficeto review theinformation at issuein order to makeyour
arguments. The Act does not require the attorney generd to raise and consider exceptions that
have not been raised. The attorney generd is generally required to issue a decison within 45
working days. 'Y ou must send your written comments to the Office of the Attorney Generd at the
following address:

Office of the Attorney Generd
Open Records Divison

P.O. Box 12548

Augtin, Texas 78711-2548

I naddition, you arerequired to providetherequestor with a copy of your communication
to the Office of the Attorney General. Gov't Code § 552.305(€). Y ou may redact the
requestor’s copy of your communication to the extent it contains the substance of the requested
information. Gov't Code § 552.305(€).

Commonly Raised Exceptions

In order for a governmenta body to withhold requested information, specific tests or factors for
the gpplicability of a claimed exception must be met. Failure to meet these tests may result in the
release of requested information. We have listed the most commonly-claimed exceptions in the
Government Code concerning proprietary information and theleading casesor decisonsdiscussing
them. Thisligting is not intended to limit any exceptions or Satutes you may raise.

Section 552.101: Information Made Confidential by Law
Open Records Decision No. 652 (1997).

Section 552.110: Trade Secretsand Commercial or Financial I nformation

Trade Secrets.
Hyde Corp. v. Huffines, 314 SW.2d 763, 776 (Tex.), cert. denied, 358 U.S. 898
(1958).
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Open Records Decision No. 552 (1990).

Commercid or Financid Information:

The commercid or financid information prong of section 552.110 was amended by the
Seventy-sixth Legidature. The amendment became effective September 1, 1999. At the
time of publication of this form, there were no cases or opinions congtruing the amended
provision.

Birnbaumv. Allianceof Am. Insurers, 994 SW.2d 766 (Tex. App.—Austin 1999, pet.
filed) (congtruing previous version of section 552.110).

National Parks & Conservation Ass' nv. Morton, 498 F.2d 765 (D.C. Cir. 1974).
Open Records Decision No. 639 (1996).

Section 552.113: Geological or Geophysical | nformation
Open Records Decision No. 627 (1994).

Section 552.131: Economic Development Negotiation I nfor mation

If you have questions about this notice or release of information under the Act, please refer to the
Public Information Handbook published by the Office of the Attorney Generd, or contact the
attorney genera’ sOpen Government Hotlineat 512-478-OPEN (6736) or toll-freeat (877)-673-
6839 (877-OPEN TEX). To obtain copies of the Public Information Handbook or Attorney
Genera Opinions, please go to the attorney general’ sWeb Site at www.oag.sate.tx.usor cal the
attorney genera’s Opinions Library at 512- 936-1730.

Sincerdly,

Officer for Public Information or Designee
Name of Governmental Body

Enclosure.  Copy of request for information

CC: Requestor
address
(w/o enclosures)

Office of the Attorney Generd
Open Records Divison

P.O. Box 12548

Augtin, Texas 78711-2548
(w/o enclosures)
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Public Access Option Form

[Note: Thisform should be completed and signed by the employeeno later than the 14™ day
after the date the employee begins employment, the public official iselected or appointed, or
aformer employee or official ends employment or service]

(Name)

The Public Information Act allows employees, public officials and former employees and
officials to elect whether to keep certain information about them confidential. Unless you
choose to keep it confidential, the following information about you may be subject to public
release if requested under the Texas Public Information Act. Therefore, please indicate
whether you wish to allow public release of the following information.

Public Access?

Home Address No Yes
Home Telephone Number No Yes
Socia Security Number No Yes
Information that reveals whether you have family members No Yes
(Signature) (Date)
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Subject Index

9-1-1 cdl, 69, 108
active use, 17-18, 182
additional information, attorney general’s need
for, 44, 198-199
address
business, 71, 138, 174
home, 35, 69, 101, 102, 105, 108, 123, 130-
133, 138-139, 149, 161, 171, 174, 180,
230, 244
public access option form, 244
advice, opinion and recommendations; see
agency memoranda exception
agency memoranda exception, 113-116, 167
applicants, 10, 32, 57, 68, 70, 72, 75, 79, 106,
118, 132, 133, 136, 138, 139-140, 149-
150, 173, 174, 180; see also test item
application of act; see active use,
commercially availableinformation,
governmental body, personal notes
appraisal of property, 31, 87, 165
arguments for withholding information, 41, 196-
198
attorney fee hill, 65, 92-93, 160
attorney general opinions, distinguished from
open records decisions, 62
attorney work product, 63, 84, 92, 102, 115-116;
see also law enforcement exception
attorney-client privilege, 43, 65, 84, 90-94, 160,
165; see also attorney work product
audit report, 64-65, 100, 129, 138, 158, 171, 174
of Comptroller, 100
audit working paper, 41, 70, 129, 138, 171, 174
of Texas Department of Insurance, 70
basic information on offense report; see law
enforcement exception
bid proposals, 85-86, 164; see also historically
underutilized or disadvantaged business
birth and death records, 22, 123, 127-129, 143,
163, 170
categories of public information, 64, 94
charges for records; see cost of copiesand
access
charter schools, 127
civil servicelaw, 69, 105
civil remedies, 55-60, 201-206
clarifying request, 19-20, 182, 232
colleges and universities, 6, 7, 114, 123-124,
126, 127, 136; see also education records,

institution of higher education
commercialy available information, 15, 162,
229
commercia or financia information, 86, 110-
112, 121-122, 145, 148, 167, 169, 177,
179, 241-243; see also economic
development, geological or geophysical
information, third party’ s privacy or
property interest
compelling reason for nondisclosure, 42-44, 93,
198, 199
complaint, requestor’s, 50, 53-54, 57-58, 193-
194, 202-204, 219, 240
computer and electronic information, 13-14, 24-
25, 53, 69, 108, 152-153, 195-196, 211,
212-215, 218, 229
confidentia by law, 28, 40-41, 65, 66-78, 86,
112, 142, 163, 176, 198, 242
confidentiaity agreements, 47, 65, 66, 67, 79,
94, 135, 155
consultants, 9-10, 114
copies of publicinformation, 15, 16-18, 23-24,
181, 182-183, 184-185, 193; see also
request for information
copyrighted information, 23, 24, 184, 217, 218
correspondence or communications of elected
office-holder, 109-110, 166
cost of copies and access, 48-53, 60, 188-196
deposit or bond requirement, 49, 50-52,
190-192, 194, 219
district and county clerks, 53, 193
electronic information, 25, 52
General Services Commission rules, 49, 191-
192, 209-222
overcharges, remedies, 50, 60, 193-194
personnel costs, 51-52, 157, 189-190, 194,
212-215, 220, 221
statement of coststo requestor, 25, 48-50,
185-187, 188-190
waiver of costs, 51, 193, 209-210, 218, 233
court costs and attorney fees, 60-61, 204
court-filed documents, 10, 73, 104, 160
court-ordered confidentiality, prohibition of, 65,
A
crime victim compensation information, 149-
150, 180
criminal history information, 29, 69, 105-106
criminal penalty; see penaltiesfor violation
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crimina records, 96-108

date request received, required statement or
evidence of, 37, 39, 197
deadlines for governmental bodies under Act
chart concerning, 238
declaratory judgment, 56-61, 202-204, 207-208,
240
discovery privileges, 83-84, 92
discovery request, 20, 63, 154
district attorney, 11-12, 13, 57, 58, 202-204; see
also judiciary records, law enforcement
exception
drafts of documents, 115, 229; see also agency
memoranda exception, legidative
documents
driver’slicense information, 99, 108, 140-141,
175; see also motor vehicle records
forged driver’slicense, information
concerning, 99
drug testing of employees, information
concerning, 72
economic development, 6, 147-148, 179, 243
education record, 30, 78, 80, 122-127, 162, 164,
169-170
charter schools, 127
directory information, 18, 123
Family Educational Rights and Privacy Act,
18, 30, 123-125
elected officer-holder; see correspondence of
elected office-holder
electronic mail; see request for information
emergency communications district; see 9-1-1
cal
evaluations; see personnel information, report,
test items
examination report; see financia information
facamile, 18-19, 33, 38, 48, 49, 181-190, 197,
see also request for information
Family Educational Rights and Privacy Act, see
education record
family members of certain public employees and
officials, information concerning, 130-133
family violence, records regarding, 99
fifteen day deadline, 37-38, 42, 49-50, 196-198;
see also waiver
financid information, 70, 72, 74-75, 79, 86, 116-
118, 145, 146, 148, 167, 178, 179, 230,
242-243; see also commercia or financia
information, privacy
financial institutions or securities, 116-118, 167
firefighters, 69, 105

forty-five day deadline, 48, 200, 242
Freedom of Information Act, 70-71, 100, 112,
122
General Services Commission, role of; see cost
of copies and access
geological or geophysical information, 118-122,
167-169
governmental body, 3-13, 152-153
governor’slegislative papers, 88, 165
grand jury records, 13
handwritten notes, 14-15, 18
historical research, documents held for, 135
historically underutilized or disadvantaged
business, 139-140, 175
homeowners' associations; see property owners'
associations
Hotline, Open Government, 53-54, 243
informers privilege, 76-78, 142
for school districts, 77-78, 141
law enforcement exception, applicability of,
105
injunctive relief, 56-58, 202-204, 240
inmate, information concerning, 21-22, 142-144,
176-177
inspection, right to inspect, 10, 13, 15, 16-18,
22-24, 27, 30, 49, 51-53, 132, 155, 160,
163, 181-182, 194-196, 217-218, 229,
231-232
institution of higher education, 6, 29-30, 78, 80,
81, 124, 129, 134, 136, 173; see also
colleges and universities
name of applicant for chief executive officer,
136, 173
insurance companies, information concerning,
13, 70, 117
interagency or intraagency memorandum, 113-
115
internal records and notations; see agency
memoranda exception, law enforcement
exception
intra- intergovernmental transfers; see transfer of
information
investigation (non-criminal); see report
job performance; see personnel information
judiciary, records of, 4, 10-13, 153; see also
court-filed records
asgoverned by Rule 12 of Texas Rules of
Judicial Administration, 154, 227-237
juvenile law enforcement record, 72, 106-107
law enforcement agency, 77, 94-99, 104-106
law enforcement exception, 65, 94-108, 165-
166; see also civil servicelaw, criminal
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history record information, grand jury
records, informer’ s privilege, juvenile law
enforcement record, mug shot, sex
offender registration information, sexual
assault, victims of crime
closed case, 98-99
internal personnel records, 99-100
offense report information, 24, 77, 83, 99,
102, 103
unduly interfere with law enforcement, 94-97,
98-100
legidlative documents, 88-89, 165; see also
agency memoranda exception
legidative use, information for, 155-156, 193;
see also correspondence of elected office-
holder
library records, 137, 173
litigation exception, 30, 34, 65, 80-82, 84-85,
164; see also attorney work product,
attorney-client privilege
Administrative Procedure Act, 81
administrative proceeding, 81, 118-121, 168
burden of governmental body, 39-40, 46, 81-
83,92
crimina litigation, 84-85
legal bills of state agency outside contractors,
81,93
rules of discovery, 20, 32, 63, 80, 83-84, 154
scope of exception, 83-84
settlement negotiations, 83, 164
Texas Tort Claims Act, 81
mandatory exception, 40-41
manipulation of data, 25, 53, 153, 185-187, 195,
217-218, 220; see also cost of copies and
access
medical record, 31, 68
Americans with Disabilities Act, 70
emergency medical services patient records,
70
Medical Practice Act, 31, 68
motor vehiclerecord, 19, 21, 103, 140-141, 175,
183
mug shot, 72, 99
narrowing request, 19-21, 183
neighborhood crime watch organization, 138-
139,174
newly enacted exception, applicability of, 65-66
non-profit corporation, 4, 6, 153
notice to requestor when seeking attorney
genera decision, 36, 196-198
offense reports, 102-104; see also law
enforcement exception

officer for public information, 16-22, 26, 33, 50,
52, 54, 59, 61, 180-182
Open Meetings Act, 62-63
open records request; see request for information

optional public accessto certain information
concerning public employees and
officias, form concerning, 244
peace officers, 35, 72, 96, 105, 130-134, 171-
172; see also family members
penalty for violation, 53, 66-67, 206-208
permissive exception, 27-28, 40-41, 52, 117
personal notes, 14-15
personnel information, 29-30, 78-80, 100, 113,
164
evauation, 69, 80, 113-114, 126, 136
job performance, 79, 109-110, 114
letter of recommendation, 79
transcript, 80, 164
photographs of peace officers, 133-134
prescription forms, 133, 172
preservation and destruction of records, 61, 154
presumption of openness, 43, 198
previous determination, 33, 62, 196
privacy, 28-29; see also criminal history
information, elected office-holder,
financial information, personnel
information, sexual assault, sexual
harassment, social security numbers
common-law, 71-75
congtitutional, 75
drug testing, 72
false-light, 76
family member, 72, 130, 171
police officer, 104-105
private counsel, information in possession of, 93
private entities, 4-10, 86
procedures for access to information; see request
for information
programming or manipulation of data, 25, 53,
185-187, 195-196, 217-220
promisesto keep information confidential, 67
property owners' associations, 8-9, 153-154
prosecutor records, 97, 101, 102
protective order, 60, 204
public comments, 47, 199
public employees, 78-80, 130-133; see also
family members
public access option form for certain
information, 244
public funds, 4-8, 153
public information, 9-10, 13-15, 18-20, 64-66,
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151-152, 158-160; see also computer and
electronic information

public school employee, 78, 80, 104, 138, 164;
see also public employees

public power utility information, 68, 144-147,
177-179

purpose of request, 19, 20-21, 141, 175, 183

radio dispatch logs, 103-104

rape victim; see sexual assault

rare books, 134, 172

repetitious or redundant requests, 20, 187-188

report, completed, 64-65, 158

representative samples, 37-38, 196-198, 238

request for information, 18-20, 38

request for ruling, 33-41

requestor deadlines under Act, chart concerning,
240

responding to arequest for information, 16-22,
33-48, 182-188, 196-201; see also active
use, previous determination, right of
access retirement records, 68

right of access, 20-25; see also special right of
access

school districts; see education records, informers
privilege, public school employee,
superintendent of public school district

security officer; see peace officer

selective disclosure, 25-26, 31, 33, 155

settlement agreement, 59, 66-67, 69, 83, 94, 160;
see also litigation exception

sex offender registration information, 107

sexual harassment, 72, 73-74

sexual assault, 72, 73

Sharpstown scandal, 1

sign, required notice to public, 16, 181-182

social security number, 68, 70, 72, 108, 130,
133,171

of holder of alicense, certificate or

registration or other legal authorization,
68, 70

special right of access, 26-31, 160, 201

statutory confidentiality, 67-71

student record; see education record

subpoena duces tecum, 20, 154

suits by governmental body, 57, 59-61, 83, 205

superintendent of public school district, name of,
138,174

tax information, 70, 100, 161

teachers and school administrators; see
personnel information, public school
employees
telephone numbers
business, 71
cellular mobile, 101, 109, 132
home, 35, 69, 105, 130-133, 171
public access option form, 244
ten-day deadline, 33-37, 85, 197, 200; see also
waiver
test items, 135, 173
third party’ s privacy or property interest, 43,
201; see also bid proposals, commercial
or financial information, copyrighted
information, financial information,
privacy, trade secret
timely request; see compelling reason for
nondisclosure, mandatory exceptions, ten-
day deadline
trade secret, 86, 110-112, 121
relating to economic devel opment
negotiations, 147-148
transfer of information, 9, 31-32
trust company, 117
undercover agents, information revealing
identity
of, 100
use of force policy of police department,
information concerning, 100
utility information; see public power utility
information
victims of crime, 57-58, 72; see also crime
victim compensation information
violation of act; see civil remedies, penalty for
violation, writ of mandamus
voluntary disclosure; see selective disclosure
waiver, 28, 40-41, 77, 85, 93
water supply corporation, 4, 153, 211
withholding public information; see request for
ruling
writ of mandamus, 55-57, 201
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