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NO. 04-11805
YTATE OF TEXAS, N THE DISTRICT COURT OF
Plaintif{

VvS.

CITY MORTGAGE SERVICES, INC.
d/v/a CITY MORTGAGE SERVICES
d/bla CMS d/b/a SMART FINANCIAL
SAVINGS AND GUSTAVO DUARIE,
individually AND ALFREDO MENDEZ,
individually,

Defendants

DALLAS COUNTY, TEXAS

m:mrmw:co:amfmamwamm:m

298" JUDICIAL DISTRICT

PERMANENT INJU NCTION AND FINAL ORDER

The STATE OF TEXAS, Plaintiff, acting by and through its Attorsey General Greg
Abbott, has brought htis suit for in}imciive relief. civil penal;iies, and restitution against
Defendants CITY MORTGAGE SERVICES, INC. d/b/a CITY MORTGAGE SERVICES d/b/a
CMS d/h/a SMART FINANCIAL SAVINGS AND GUSTAVO DUARTE, individually AND
ALFREDO MENDEZ, individually {(hereinafter uDyefendants™) under the Texas Deceptive Trade
Practices - Consuracr Protection Act (“D.T.P.AT). Tex BUs&CoM.CoDE §§ 17.41 et seg., and §
Chapter 39 of the T_cx:aé B_;xsipcsé and Co_r_nmerée Ckod'é, Canctllation of .C"iértain Consumer
Transactions. TEX. BUS. & Com. CODE ANN. § 3.9:OO§, .ei'. 's'eq‘ (Vemnon 1987 and Supp. 1999)
(commonly known and hereinafter referred to as the “Home Solicitation Act”).

The State of Texas, Plaintiff appeared by and through Assistant Attorney General Deanya
T, Kueckelhan and announced ready.

Defendant CITY MORTGAGE SERVICES, }NC d/b/a CITY _M_ORTGAGE SERVICES
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d/bfa CMS d/b/a SMART FINANCIAL SAVINGS although duly cited, failed to appear.

Defendant GUSTAVO DUARTE although duly cited, failed to appear.

Defendant ALFREDO MENDEZ although duly cited, failed to appear.

The Court, having cons1dered t‘ne p‘leadmgs and af ﬁdsmts Jttached thereto and on file in
this cause and find tbat the requements of thﬁ': Tcxas Deceptwe Trade Pracuces Consumer
Protection Act (“D.T.P.A7 B3 Tex Bus&Com.CoDE §§ 17. 4let seq., and § Chapter 39 of the
Texas Business and Commerce Code, Cancellaﬁon of Certain Consumer Transactions, TEX.
Bus. & CoM. CODE ANN. § 39.001, et seq. (Veron 1987 and Supp. 1999) (commonly kaown
and hereinafter referred to as the “Home Solicitation Act ) have been met and renders this
Permanent Injunction and Final Judgment -

Ihe Court FINDS that Defendants CITY MORTGAGE éERviEFS INC. d/bfa CITY
MORTGAGE SERVICES d/bla CMS d/b/a SMART FINANCIAL SAVTNGS AND GUSTAVO
DUARTE, individually AND ALFREDO MENDEZ, individually violated §3 17.46(2) and (b) of
{he Texas Deceptive Trade Practices-Consumer Protection Act (“DTPAT™), Tex. Bus. & CoM.
Copk § 1741 et seq.;

The Court FINDS that Dcfendants CITY MORTGAGE SERVICFS INC. d/b/a CITY
MORTGAGE SERVICE.S (E/bia CMS dfb/a SMART FINA‘\}CIAL SAVYNGS AND GUSTAVO
DUARTE. individually AND ALFREDO MENDEZ, individually violated § Chapter 39 of the
Texas Business and Commerce Code, Canccllation of Certain Consumer Transactions, TEX.
Bus. & Com. CODE ANN. § 39.001, e seq. (Vernon 1987 and Supp. 1999) (commonly known

and bereinafter referred to as the “Home Solicitation Act™);
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The Court FINDS that Deféndant; C&TY MORTGAGE SERVICES, INC d/bfa CITY
MORTGAGE SERVICES d/b/a CMS d/bfa SMART FINANCIAL SAVINGS AND GUSTAVO
DUARTE. individually AND ALFREDO MENDEZ, individually engaged in false. misleading;
and deceplive acts by not advising consumers that the service that the Defendants were selling
Was available to the consumers without hiring the Defendants, in that they could prepay
themselves. - S - |

The Court FINDS that Defendants CITY MORTGAGE SERVICES, INC. d/b/a CITY
MORTGAGE SERVICES d/b/a CMS d/b/a SMART FINANCIAL SAVINGS AND GUSTAVO
DUARTE, individually AND ALFREDO MENDEZ, individually falsely represented that
mortgage payment amounts debited from the consumers’ bank account would be remitted to the
mortgage company, which theyfwel-ré néi;. |

Based upon the Court’s findings iﬁ the procecding paragraphs a.bové the Court has reason
1o issue a permanent ipjunction as set out below. The Court finds that Defendants CITY
MORTGAGE SERVICES, INC. d/ola CITY MORTGAGE SERVICES d/bfa CMS d/b/a
SMART FINANCIAL SAVINGS AND GUSTAVO DUARTE, individually AND ALFREDO
MENDEZ, individually bave caused injuries déscribed in the proceeding paragraphs. The Count
also finds that those injuries are imcpara.bie; | v

The Court FINDS that Defendants CITY MORTGAGE SERVICES,VINC. d/b/a CITY
MORTGAGE SERVICES d/b/2 CMS d/b/a SMART FINANCIAL SAVINGS AND GUSTAVO
DUARTE, individually AND ALFREDO MENDEZ. individually used false, misleading, or

deceptive trade practices in making the home solicitations and in failing to disclose that the
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service is something that the consur ér' coﬁld do fbr ﬁ’xemselves'ﬁiihout thc hgip of Defendants
and in failing to remit the debited mortgage payments to the consumer’s mortgage company and
in failing to advise the consumer of the 3 day right to cancel and failing to provide the Notice of
Cancellation.

The Court FINDS that unless Defendants CITY MORTGAGE SERVICES, INC. d/b/a
CITY MORTGAGE SERVICES d/bia CMS d/b/a SMART FINANCIAL SAVTNGS AND
GUSTAVO DUARTE, individually AND ALFRED‘O MENDEZ mawiduaiiy is immediately
restrained from the acts prohibited below, Defendants will continue to commit the acts described
in paragraph above, and Defendants will continue to use false; misleading, or deceptive trade
practices in their home solicitation mortgage payment business, which Deferdants CITY
MORTGAGE SERVICES INC. dfb/a CcIry MORTGAGE SERV{CES d/b/a CMS d/b/a
SMART FINANCIAL SAVINGS A\ED GUSTAVO DU ARTF mdmdual!y AND ALFREDO
MENDEZ, individually uses for their own benefit.

[T IS THEREFORE ORDERED that Defendants CITY MORTGAGE SERVICES,
INC. d/v/a CITY MORTGAGE SERVICES d/b/a CMS d/b/a SMART FINANCIAL SAVINGS
AND GUSTAVO DUARTE, individuaily AND ALFREDO MENDEZ, individually and officers.
agenls, servants, empioyees attomeys a.nd eny other pcrsons m ) active concert or participation
with Defendants, who reccive ac’tual notice of this Order by personai service or otherwise,
whether acting directly or through any trust, corporation, subsidaa.ryg division, or other devise.
shall be restrained from engaging in the following acts or practices:

AL Transferring, concealing, destroying, or removing from the jurisdiction of this
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Court any books. recotds, documents, jnvoices or other written materials relating
10 business of Defendants currently or hereafter in Defendants! possession.
custody or control cxcept in response 0 further orders or subpoenas in this cause;

B. Causing confusion or misunderstanding as to the source, sponsorship, approval, or
certification of goods or services;

C. Representing that goods or services have sponsorship, approval, characteristics,
ingredicnts, uses, benefits or quantities which they do not have or that a person
has a sponsorship, approval, status, affiliation, or connection which they do not
have; .

D. Reprcsenﬂng; tha;"gblodsbr servmes are of apartmuiar standaf,d, quality, or grade,
or that goods are of a particular style or model, if they are of another;

1

Representing that an agreement confers or involves rights, remedies, or
obligations which it does not have or involve, or which are prohibited by law;

F. Failing to disclose information concerning goods or services which
was known at the time of the transaction when such failure to
disclose such information was intended to induce the consumer
into a transaction into which the consumer would not have entered
had the information been disclosed; R
G.  Failing and/or refusing to remit morigage payments deducted from consumers’
bank accounts to the consumers’ mortgage lender;,

H. Falsely representing that the Defendants’ mortgage repayment plan has the
approval of or affiliation with the City of Dallas, which it does not;

I. Failing to disclose that Defendanis may fail to remit to the consumers’ morgage
company the mortgage payments that Defendants have deducted from the
consumers’ bank account, which Defendants know at the time of the transaction
and do not disclose to the copsumers in order to induce them into transactions into
which they would not énter had the information about the unauthorized charges

been disclosed;

L Falscly representing to consumers that Defendants will void or refund the draft
Jathorization and/or reimburse the consumer for the un-remitted mortgage
payment and the payments the consumers must make to the mortgage company 10
prevent foreclosure, when such remedial action are not intended or performed:
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K. Falsely representing to consumers that the un-remitted mortgage payments will be
refunded/reimbursed to consumers; when such remedial action is not mntended or
performed,; '
L. Falsely representing to consumers that they will be contacted in cfforts 1o resoive

the consumers’ complaints about un-remitted mortgage payments,

M. Failing to inform consumers orally at the time the contract is signed of their right
1o cancel the contract;

N. Failing to provide consumers with proper “Notice of Cancellation” forms in ezsily
detachable, duplicz_tte_—_fo;m;__ and, o i

0. Failing to pfovidé to any of Defendants’ agen‘fs, servants, employees or
representatives, written notice of the existence and terms of any injunction catered
in this case, and of their duty to comply with its terms.

IT IS FURTHER ORDERED that any financial or brokerage institution, cscrow

agent, title company, storage facility, commodity trade company. business entity or person
maintaining or having custedy or control of any account or other assets of Defendants which

receives actual notice of this Order by personal service or otherwise, shallv -

Al within five (5) business days of the date of service of this Order, provide 1o
counsel of the Plaintiff and Defendant or account holder a statement or letter
setting forth:

1. the identification of each account or asset titled in the name, individually
or jointly, of Defendants, or neld on behalf of, or for the benefit of,
Defendants;

2. the balance.of each such aécouht, ora descri}ﬁtiﬁﬁ andlappmisal of the

value of such assets, as of the close of business on the day on which the
Order s served, and if the account o1 other asset has been closed or
removed, the date closed or removed, the total funds removed in order 1o
close the account, and the name of the person or entity to whom such
account or other asscts were remitted; and
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C. the identification of any safe deposit box or storage faoility that is either
titled in the name 111d1v1dually or jointly, of Defendants oris otherwise
subject to acoess OF comrol by Defendants

The Clerk of the above Court shall forthmth issue a \ writ of Permanent Injunction in
conformity with the law and the tenms of this Order. This Order shall be effective without the
exccution and filing of a bond as Plaf;ntiff, STATE OF TEXAS is exempt from such bonds under
TeX. BUS. & CoM. CopE ANN. § 17.46(b).

1T IS FURTHER ORDERED that Dcfendants CITY MORTGAGF SERVICES. INC.
d/e/a CITY MORTGAGE SERVICES d/b/’a CMS dfbfa SMAR‘I FI‘\IANCIAL SAVINGS AND
GUSTAVO DUARTE, individually AND ALFREDO MENDEZ mdmdualiy shali pay to the
State of Texas the amount of TWO HUNDRED TEN THOUSAND FIVE HUNDRED THREE
AND 00/100 DOLLARS ($210,503.00) in restitution pursuant to D.T.P.A§17.47(d).

IT IS FURTHER ORDERED that Defendants CITY MORTGAGE SERVICES, INC.
d/b/a CITY MORTGAGE SERVICES d/v/a CMS dfb/a SMART TINANCIAL SAVINGS AND
GUSTAVO DUARTE, mdlvadually AND ALFREDO ME\IDEZ mdzvxdually shall pay to the
State of Texas the amount of THREE MILLION THREE HUNDRED THOUSAND AND
00/100 DOLLARS (53,300,000.00) in civil penalties pursuant to D.T.P.A.§ 17.46(c)(1)-(2).

IT IS FURTHER ORDERED that Defendants CITY MORTGAGE SERVICES, INC.
d/b/a CITY MORTGAGE SERV ICES d/b/a CM S d/b/a SMART FINANCIAL SAVINGS AND
GUSTAVO DUARTE mdmdually AND ALFREDO MENDEZ, mdmdually shall pay to the
State of Texas the amount of THIRTY FOUR TIIOUSAI\D TWO HUNDRED EIGHTY AND

00/100 DOLLARS ($34,280.00) in reasonable attorneys’ fees pursuant to TEX.GOV'T CoDE §
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402.006(c).

[T 1S FURTHER ORDERED that Defendants CITY ‘MOR’I‘GAGE SERVICES, INC.
d/b/a CITY MORTGAGE Sr,R‘v’ iCES d/b/a CMS d[bfa SMART FINANCIAL SAVINGS AND
GUSTAVO DUARTE mdmdually AND ALFREDO MENDEY mdwxdually shall pay
reasonable attorneys’ fees, court costs, and other costs if it becomes necessary to collect or
enforce this Judgment. These eXpenses will bear interest from the date of advance at five percent

(5%) simple interest per annum. Defendants will pay to the State these expenses and interest on
demand at the Office of the Attomey General Consumer ?rotecuon and Pubhc Heaith Division
at 1600 Pacific Ave.. Ste E?OO Dallas, Tcxas ?5201 These expcmes and m.tcresi will become
part of the debt evidenced by the Judgme_nt.

Any and all payments made pursuant to this Judgment shall be rmade by cashicr’s check
or money order, made payable to the STATE OF TEXAS, and mailed to the attention of Deanya
T. Kuneckelhan, Assistant Attorney General, Consumer Protection and Public Health Divisicn,
Dalles Regional Office, 1600 Pacific Ave. Ste 1700, Dallas, Texas 75201, referencing AG NO.
04037609. T

This judgment binds IT IS FURTHER ORDERED that Defendants CITY
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MORTGAGE SERVICES, NC. d/b/a CITY MORTGAGE SERVICES d/o/fa CMS d/bla

SMART FINANCIAL SAVINGS AND GUSTAVO DUARTE, individually AND ALFREDO

MENDEZ. individually and their agents, employees, attorneys, and his officers, agents, servants,

employces, attorneys and any other persons in active conoert or participation with Defendanis,
who receive actual notice of this Judgment by personal service or otherwise, whether acting
directly or through any trust, corporation, subsidiary, division, or other devise.

The Clerk of this Court shall forthwith issue a writ of Permanent Inj unction.

This Judgment shall be effective immediately without the execution and filing of a bond
as the State is exempt from such Eonc; under %EX:IBQS.;& COM CODE A*\?\é §{ 17.46(b) and TEX.
Civ.PRAC. & Rm CODE § 6.061 . o o |

All other relief not expressly granted herein is denjed.

| SIGNED this Ql—*r day of January, 2003 aO' b a.m..

i :

/ e .
i“ /«:‘{&‘-—/

District Judge Presiding
298" Judicial District Court
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