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CAUSE NO. GVEo303 /

STATE OF TEXAS,
Plaintiff, -

¥,

FOREMOST CARE, INC.,

SPRING SEASON OF BEEVILLE, INC.,
SPRING SEASON OF MART, INC.,
SPRING SEASON OF SHERMAN, INC.
d/b/a POST OAK CARE &
REHABILITATION, HURST PLAZA
NURSING & REHABILITATION CENTER,
INC., SPRING SEASON OF CUERQ, INC,,
SPRING SEASON OF RIVER QAKS, INC.,
SPRING SEASON OF ABILENE, INC.,
SPRING SEASON OF ELKHART, INC.,
SPRING SEASON OF VIDOR, INC,,
HILLSIDE HEALTH & REHAR, INC.,
CRESTVIEW VILLA, INC,,

RIVERCREST NURSING & REHAR, INC,
SUNBRANCH NURSING CENTER, INC.,
Defendants.
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3£32  JTUDICIAL DISTRICT

STATE'S ORIGINAL PETITION FOR TEMPORARY RESTRAINING ORDER,
EMERGENCY DISBURSEMENT OF TRUST FUND MONIES, APPOINTMENT OF
TEMPORARY TRUSTEES, AND TEMPORARY AND PERMANENT INJUNCTIONS

TO THE HONORABLE JUDGE OF THE COURT:
The State of Texas ("State"), acting by and through its Attomey General, GREG ABBOTT,

rtti-“"i!-*‘;{“’/

XAS.

!

IN THE DISTRICT COURT OF

and at the request of the Commissioner of the Texas Department of Aging and Disability Services -

("DADS"), Jim Hine, files this Original Petition for Temporary Restraining Order; Emergency
Disbursement of Trust Fund Monies; Appointment of Temporary Trustees; and Temporary and
Permanent Injunctions, complaining of FOREMOST CARE, INC.: SPRING SEASON OF
BEEVILLE, INC.; SPRING SEASON OF MART, INC.; SPRING SEASON OF SHERMAN, INC.
d/b/a POST OAX CARE & REHABILITATION; HURST PLAZA NURSING &
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'REHABILITATION CENTER, INC.; SPRING SEASON OF CUERQ, INC.; SPRING SEASON
OF RIVER OAKS, INC,; SPRING SEASON OF ABILENE, INC.; SPRING SEASON OF
ELKHART, INC.; SPRING SEASON OQF VIDOR, INC.; HILLSIDE HEALTH & REHABR, INC.;
CRESTVIEW VILLA, INC.; RIVERCREST NURSING & REHAB, INC.; SUNBRANCH
NURSING CENTER, INC.; Defendants, and in support thereof would respectfully show unto the

Court as follows:

1. DISCOVERY CONTROL PLAN
1.1 Pursuant to Rule 190.1, TEX, RULES OF CIVIL PROCEDURE, the State submits that this
suit should be governed by Rule 190.3, (Level 2 discovery).

2. PLAINTIFF

2.1 This suit is brought in the name of the State of Texas by and through its Attorney
General, GREG ABBOTT, and the Consumer Protection and Public Health Division of the Office
of the Attorney General, in the public interest and under the authority of the Constitution, statutes
and laws of the State of Texas. More importantly, this suit is brought to protect the dependent
residents of Defendants’ facilities, to alleviate the immediate and serious threat to the health and
safety of those residents as detailed in this Petition. .

2.2 Thissuitisalso brought at the request of the Commissioner of the Texas Department
of Aging and bisability Services, hereinafter called DADS, as authorized by Chapter 242, TEX.
HEALTH AND SAFETY CoDE. DADS has received information that indicates that some of the
facilities may be closing and arrangements for relocation of the residents to. other licensed

institutions have not been made before closure.

3. DEFENDANTS |

3.1 Defendant FOREMOST CARE, INC., is a domestic profit corporation doing
business at 901 Clinic Drive, Euless, Texas 76039-7453. Defendant’s registered agent is William
Paul Novick at 901 Clinic Drive, Euless, Texas 7603'9. Foremost Care, Inc., and the other
Defendants (SPRING SEASON OF BEEVILLE, INC. doing business at 4901 N. St. Mary’s,
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Beeville, Texas 78102; SPRING SEASON OF MART, INC. doing business at 1201 McLennan
Avente, Mart, Texas 76664; SPRING SEASON OF SHERMAN, INC. d/b/a POST OAK CARE
& REHABILITATION doing business at 1518 5. Sam Raybumn Freeway, Sherman, Texas 75090;
HURST PLAZANURSING & REHABILITATION CENTER, INC., doing business at 215 E. Plaza
Blvd., Hurst, Texas 76053; SPRING SEASON OF CUERQ, INC., doing business at 1010 E,
McArthur, Cuero, Texas 77954; SPRING SEASON OF RIV ER QAKS, INC., doing business at
2416 NW 18" Street, Ft. Worth, Texas 76106; SPRING SEASON OF ABILENE, INC., doing
business at 725 Medical Drive, Abilene, Texas 79601; SPRING SEASON OF ELKHART, INC.;
doing business at 214 Jones Road, Elkhart, Texas 75839; SPRING SEASON OF VIDOR, IN C.,
doing business at-470 Moore Street, Vidor, Texas 77662; HITLSIDE HEALTH & REHAR, INC,,
doing business at 2" and May Street, Wells, Texas 75976; CRESTVIEW VILLA, INC., doing
business at 300 Hyde Street, Corrigan, Texas 75939; RIVERCREST NURSING & REHAB, INC,,
doing business at 607 Parkside Drive, Groesbeck, Texas 76642; SUNBRANCH NURSING
CENTER, INC., doing business at 120 Warden Lane, San Marcos, Texas 78666) are currently under
the control of William Herzog, a duly appointed Chapter 11 Bankruptey Trustee, Mr. Herzog has
agreed to accept service of this suit on behalf of all the Defendant corporations by and through
service by first class mail, return receipt requested, to his Attommey of Record, David Parham at
Baker & McKenzie LLP, 2001 Ross Avenue, Suite 2300, Dallas, Texas 75201.

4. JURISDICTION
4.1 This Court has jurisdiction of this action under Chapter 242 TEX. HEALTH AND
SAFETY CODE, and the authority granted to the Attorney General of Texas under the Constitution
and laws of the State of Texas. Further, the United States Bankruptcy Court, Northern District of
Texas, Dallas Division has entered an order authorizing the Chapter 11 Trustee to work with DADS |

to obtain the appointment of appropriate trustces under State law for these facilitics,

5. VENUL
5.1 Venue of this suit is proper in Travis County under TEX. HEALTH AND SAFETY CODE
§ 242.094(e).

Original Petition :
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6. PURPOSES OF SUIT
6.1 The primary purpose of this suit is to seek a temporary restraining order and
emergency court appointment of trustees to address the emergency conditions at Defendants’
facilities, and to alleviate the potential for an immediate and serious threat to the health and safety

of residents at the facility.

6.2 Inorderto protect theresidents of Defendants’ facilities and to eliminate the potential
for an immediate and serious threat to those residents’ health and safety, the State of Texas seeks:

A. The emergency appointment of temporary trustees to enter, occupy, administer and
fully control the facilities for that period of time necessary to provide for the care
needed to protect the health and safety of the residents of SPRING SEASON OF
BEEVILLE, INC,; SPRING SEASON QOF MART, INC.: SPRING SEASON OF
SHERMAN, INC. d/b/aPOST QAKX CARE REHABILITATION; HURST PLAZA
NURSING & REHAB CENTER, INC.; SPRING SEASON OF CUERQ, INC.;
SPRING SEASON OF RIVER OAKS, INC.; SPRING SEASON OF ABILENE,
INC.; SPRING SEASON OF ELKHART, INC.; SPRING SEASON OF VIDOR,
INC.; HILLSIDE HEALTH & REHAR, INC., CRESTVIEW VILLA, INC.;
RIVERCREST NURSING & REHAB, INC; SUNBRANCH NURSING CENTER,
INC. and to provide for an orderly relocation of the residents of these facilities to
other licensed facilities as the facts warrant afier the Trustees have entered these
facilities and determined the conditions and reviewed whether these facilities need
1o be closed;

B. The emergency disbursement of $600,000 to Don Miller; $200,000 to David
Crowson and $200,000 to David French, from the Nursing and Convalescent Home
Trust Fund, pursuant to TEX. HEALTH AND SAFETY CODE § 242.09¢;

C. A temiporary restraining order prohibiting Defendants, and their officers, agents and
employees from interfering with the Trustees until they are discharged by the Court;

D. Omnce the temporary restraining order has expired, no more than fonrteen (14) days -
after it has been issued by the Court, a temporary injunction prohibiting Defendants
and their officers, agents and employees from interfering with the Trustess until they
are discharged by the Court; and :

E. A permanent injunction against Defendants and their officers, agents and employees
prohibiting them from interfering with the Trustees until they have been discharged
by the Court.

Original Petition
State v. Foremost : Page 4 of 13



A7/81/26885 A5:38 512-477-4544 &G/ CPD

7. APPLICABLE LAW
7.1 Tex. HEALTH AND SAFETY CODE § 242.094 (a)(4) and (5) provides for the
involuntary appointment of a Trustee if there is an imrmediate threat to the health and safety of the
residents of a mursing home, and to operate a home, if the home is closing and arrangements for
relocation of the residents to other licensed institutions have not been made before closure.

7.2 TEX. HEALTH AND SAFETY CODE § 242.063 provides that DADS may seek injunctive

relief to:
A Prohibit a person from continuing a violation of the standards or licensing
requirements prescribed by this chapter:
B. Restrain or prevent the establishment, conduct, management, or operation of an
institution without a license issued under this chapter; or
C. Grant the injunctive relief warranted by the facts on a finding by the Court that a

person is violating the standards or licensing requirenents prescribed by this chapter,

8. EXHIBITS
8.1 In support of this Petition, the State relies upon and adopts by reference for all
purposes the attached Exhibit as follows: ' , '
A, Affidavit of William F. Herzog, attached as Exhibit “A™ and incorporated in this

docurnent by reference for all purposes as though set forth verbatim at this point:

B. Affidavit of Chris Adams, attached as Exhibit “B” and incorporated in this document
by reference for all purposes as though set forth verbatim at this point;

C. Order granting Motion to Dismiss or to authorize the Trustee to seek assistance from
the Texas Department of Human Services, from the United States Bankruptcy Court
for the Northem District of Texas, Dallas Division;

D.  Refermral letter from Lawrence Parker, on behalf of DADS Commissioner Jim Hine,
to Gregg Abbott, Attomey General.

9, ALLEGATIONS
2.1 SPRING SEASON OF BEEVILLE, INC,; SPRING SEASON OF MART, INC.;
SPRING SEASON OF SHERMAN, INC. d/b/aPOST QAK CARE & REHARILITATION: HURST

- Original Petitton
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PLAZANURSING & REHABILITATION CENTER, INC.; SPRING SEASON OF CUEROQ, INC.;
SPRING SEASON OF RIVER OAKS, INC.: SPRING SEASON OF ABILENE, INC.; SPRING
SEASON OF ELKHART, INC.; SPRING SEASON OF VIDOR, INC.: HILLSIDE HEALTH &
REHAB, INC.; CRESTVIEW VILLA, INC.; RIVERCREST NURSING & REHAB, INC.:
SUNBRANCH NURSING CENTER, INC. are institutions as defined in § 242.002(6) TexAs
HEALTH AND SAFETY CODE. At all material times, Defendants owned, operated and/or managed
these facilities.

9.2 Onorabout May 31, 2005, the United States Banlkquptey Court, Northern District of
Texas, Dallas Division, appointed William F. Herzog as a Chapter 11 trustee to administer the
Defendants’ Debtors estates. In the course of his duties, Trustee Herzog determined the Defendants
Debtors did not have sufficient funds to pay all of the employees® payroll on June 30, 2005.
Additionally, Trustee Herzog determined that as a result of the lack of payroll, some employees
would leave their positions, and some would not retum to work. These employees include staff that
is needed for the care of the health and safety of the residents. Further, Trustee Herzog determined
there were not sufficient funds for payment to suppliers of goods and services critical to maintain
the facilities and the well being of the residents. Additionally, Trustee Herzog has reviewed the
condition of the facilities and the ﬁﬁancial resources of the facilities and determined that some of
thetn cannot continue to operate in the manner in which theylhad been operated to date.

9.3 The conditions described above, and set forth more fully in Exhibits A through D,
have created an immediate and serious threat to the health and safety of the residents at Defendants’
facilities listed in 9.1, necessitating the appointment of temporary Trustees to alleviate the immediate
threat to the health and safety of the residents and to orderly and safely relocate residents of the

facilities that must be closed.

10. REQUEST FOR APPOINTMENT OF TRUSTEE
AND EMERGENCY DISBURSEMENT OF FUNDS
10.1  To protect the residents of Defendants’ facilities listed in 9.1, and to eliminate the
potential for an immediate threat to these residents’ health and safety, the State requests pursuant to
§ 242.094 Texas HEALTH AND SAFETY CODE, that Trustees be appointed as follows:

Ornginal Petition .
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Don Miller be appointed as Trustee of the following institutions owned by Defendants:

Spring Season of Abilene, Inc.;

Spring Season of Sherman, Inc. d/b/a Post Oak Care & Rehabilitation;
Hurst Plaza Nursing & Rehabilitation Center, Inc.; and

Spring Seasons of River Oaks, Inc.

David Crowson be appointed Trustee of the following institutions owned by Defendants:

Spring Season of Elkhart, Inc.;
Hillside Health and Rehab, Inc.:
Spring Season of Vidor, Inc.;
Crestview Villa, Inc.; and
Spring Season of Mart, Inc.

David French be appointed Trustee of the following institutions owned by Defendants:

Rivercrest Nursing and Rehab, Inc.:
Sunbranch Nursing Center, Inc.;
Spring Season of Cuero, Ine.; and
spring Season of Beeville, Inc,

10.2  Plamntiff requests the Court give the Trustees the following powers to be used at-the
sole discretion of the Trustee:

A To enter, occupy, administer and fully control the facility for that period of time
necessary to orderly and safely relocate all residents of the Defendant’ facilities to
other licensed facilifies;

B. To hire and fire assistants, consultants and employees of the facilities, as reasonably
necessary in the sole opinion of the Trustee to assist the Trustee in carrying out the
duties described in this order; ‘

C. To direct the notification of residents, persons responsible for their support and
nearest relatives of the residents prior to any residents being relocated;

D. To receive any money currently held by DADS and owed to the defendant’ facilities
for the Trustee to perform or cause to be performed the above described duties; and
to enter into contracts with DADS to carry out this provision:

E. To take possession, control and custody of all patient records, books of account or
other wntten material, or materia! stored in computers, relating to the operation of
Defendant’s facilities;

Original Petition
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F. To open accounts, as necessary to the orderly operation of Defendant’s facilities, with
- any financial institution whose accounts are federally insured:

G. To receive, collect and open all mail directed to Defendant’s facilities or any of its
agents or employees;

H. Upon request, to receive and to cause issuance of all checks and other instruments.
withdrawing, depositing or transferring funds with respect to all accounts of the
Defendant’s facilities, insofar as such funds arige out of, are related to, or derived
from the business operation of Defendant’s facilities;

L To approve or deny access to the defendant” facilities by Defendant, their agents,
servants and employees, as appropriate for carrying out the Trustee’s duties and
preventing interference; .

I To negotiate and contract directly with DADS for Medicaid services, as the Trustee
deems necessary for the efficient and orderly management of defendant’ facilities and
for the well-being of its residents;

K. To male any records the Trustee considers appropriate documenting the condition
of residents at the facilities, including photographic, video-graphic, or sound
recordings, as long as the privacy rights of residents under Texas law are protected,
provided that records tending to invade any resident’s privacy shall not be disclosed
except to the resident or the resident’s responsible parties, or to agents of state or
federal agencies whose aceess to these confidential records is authorized by law;

L. To enter employment contracts on Defendants’ behalf, after giving notice to
Defendant, with Certified Nurse Aides, Licensed Vocational Nurses, Registered
Nurses, and other employees deemed necessary for operation of the facilities in a
manner that assures compliance with state and faderal standards, on behalf of
Defendants, so that staffing arrangements established by the Trustee will be
reasonably permanent; and

M.  To enter any service contracts deemed necessary for training of facility staff,
including the Administrator, so staff will know how to care for residents without
causing physical, emotional or mental harm to the residents,

10.3  The State requests that any state, regional, or local agency contacted by the Court

appointed Trustee or his staff be ordered to cooperate with the Trustee or his staff in order to

facilitate the relocation of residents, if that becomes necessary, of the facility in a manner which

ensures the protection of the health and safety of the residents.

Original Petition
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10.4  The State requests pursuant to §242.096 TEXASHEALTH AND SAFETY CODE, that the
Texas Department of Aging and Disability Services be ordered to disburse $600,000 to Trustee Don
Miller for the trusteeships of: Spring Season of Abilene, Inc.; Spring Season of Sherman, Inc. d/b/a
Post Qak Care & Rehabilitation; Hurst Plaza Nursing & Rehabilitation Center, Inc.; and Spring
Seasons of River Oaks, Inc.; $200,000.00 to Trustee David Crowson for the trusteeships of Spring

“Season of Elkhart, Inc.; Hillside Healih and Rehab, Inc.; Spring Season of Vidor, Inc.: Crestview
Villa, Inc.; and Spring Season of Mart, Inc.; and $200,000 to Trustee David French for the
trustesships of: Rivercrest Nursing and Rehab, Inc.: Sunbranch Nursing Center, Inc.; Spring Season
of Cuero, Inc.; and Spring Season of Beeville, Inc..

Said disbursements are necessary to alleviate the potential for an immediate threat to the
health and safety of the residents and until an orderly and safe relocation of all the residents of the
facilities listed above to other licensed facilities can be made and until further order of the Court.
The State further requests that Defendants be ordered to reimburse the Texas Departﬁent of Aging
and Disability Services for any emergency assistance received or spent for care of the residents of

the facilities listed above pursuant to § 242.098 TEXAS HEALTH AND SAFETY CODE.

11, REQUEST FOR TEMPORARY RESTRAINING ORDER
11.1  To protect the residents of Defendants’ facilities listed in paragraph 9.1, and to
eliminate the potential for an immediate threat to resident health and safety, pursuant to Chapter 242
of the TEXAS HEALTH AND SAFETY CODE, the State requests that Defendants, their officers, agents,
servants and employees, be restrained as follows and that they are hereby enjoined from:
A, Interfering with the disﬁharge of the duties of the Trustees or any person acting for
the Trustees;
B. Destroying, altering, concealing, hypothecating, pledging, assigning, transferring or
removing any books, records, property or assets of Defendants located at any of
Defendants” facilities without the consent of the Trustees; and
C. Concealing from the Trustees or removing from the Trustees® control any money

related to operation of the facilities,

Original Petition
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11.2  The State requests that Defendants be ordered to surrender to the Trustees al books,
records, property, accounts and assets in its possession or under its control that may be located at or
pertain to the operation of Defendants’ facilities in paragraph 9.1 upon the request of the Trustees,
The State further requests that the Defendants be ordered to pay the Trustees, from earnings of the
property held under this order, a reasonable fee plus reasonable expenses, pursuant to TEx. Crv.
PrRAC. & REM. CoDE, §64.051 (a)(1), including reasonable attormney fees made necessary for
performance of the Trustees® duties, for getting paid and/or to reimburse DADS for any emergency
assistance received or spent for care ofthe resi&ents or which pertain to the operation of Defendants®

facilities listed in paragraph 9.1 pursuant to § 242.098 TEX. HEALTH AND SAFETY CODE.

12. REQUEST FOR TEMPORARY INJUNCTION
12.1 The State requests this matter be set for a hearing on the State’s request for a
temporary injunction restraining Defendants, their officers, agents, servants and employees as

follows:

A Interfering with the discharge of the duties of the Trustees or any person acting for
the Trustees;

B. Destroying, altering, concealing, hypothecating, pledging, assigning, transferring or
removing any books, records, property or assets of Defendants located at any of the
Defendants’ facilities listed paragraph 9.1 without the consent of the Trustees; and

C. Conceal from the Trustees or remove from the Trustees’ control any money related

te operation of the facilities.

Plaintiff requests this be set for hearing within fourteen (14) days from the date the Court
signs an order granting the temporary restraining order requested in section 11 above, and issne an
order directing Defendants to appear and show cause as to why the restraining order so issned
shall not be continued as a temporary injunction. Pursuant to § 242,063 TEX, HEALTH AND
SAFETY CODE, the State requests this Court issue a temporary injunction restraining Defendants,

their officers, agents, servants, and employees in conformity with the terms set forth in this section.

Original Petition
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13. REQUEST FOR PERMANENT INJUNCTION
13.1  Upon entry of the temporary injunction requested in section 12 above, the State
requests the Court set this matter for a final hearing, and at the conclusion of such hearing issue a
permanent injunction in conformity with the terms set forth in section 12 above to be in effect
pursuant to § 242.063.

14, PRAYER
14.1. For these reasons, the State respectfully requests that:

A The Court appoint Don Miller as Temporary Trustee with the authority to carry out
the duties described in section 10 above for the following facilities: Don Miller be
appointed as Trustee of the following institutions owned by Defendants: Spring
Season of Abilene, Inc.; Spring Season of Sherman, Inc. d/b/a Post Qak Care &
Rehabilitation; Hurst Plaza Nursing & Rehabilitation Cenier, Inc.: and Spring
Seasons of River Oaks, Inc.:

B. The Court appoint David Crowson as Temporary Trustee with the authority to carry
out the duties described in section 10 above for the following facilities: Spring
Season of Ellchart, Inc.; Hillside Health and Rehab, Inc.; Spring Season of Vidor,
Inc.; Crestview Villa, Inc.; and Spring Season of Mart, Inc.;

C. The Court appoint David French as Temporary Trustee with the authority to carry out
the duties deseribed in section 10 above for the following facilities: Rivercrest
Nursing and Rehab, Inc.; Sunbranch Nursing Center, Inc.; Spring Season of Cuero,
Inc.; and Spring Season of Beeville, Inc.;

D. The Court order disbursement of $600,000.00 to Don Miller and $200,000 to David
Crowson, and $200,000.00 to David French for the trusteeships of Defendants®
facilities listed above, to be used by the Trustees, from the Emergency Nursing and
Convalescent Home Trust Fund, under § 242,096 TExAS HEALTH AND SAFETY
CoDE;

E. Defendants be ordered to pay the Trustees, from eamings of the property held under
this order, a reasonable fee, pursuant to TEX. Clv. PRAC. & REM. CODE
§64.051(a)(1), and attorney fees reasonably inecwrred by the Trustees in the
performance of their duties to this Court or in the Trustees® efforts to get paid;

F. Defendants be ordered to reimburse the Texas Department of Human Services for
any emergency assistance received or spent for care of the residents of any of
defendant’ facilities or which pertain to the operation of the defendant’ facilities

Original Petition
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pursuant to § 242.098 TEx. HEALTH AND SAFETY Cobg;
Defendants be temporarily restrained from interfering with the Trustees;

The Court order Defendants to appear and show cause why the temporary restraining
order entered herein should not become a temporary injunction, and upon such
hearing, enter a termporary injunction prohibiting Defendants from interfering with
the Trustees; and '

Upon a final trial upon the merits, the State be awarded judgment against Defendants
as follows:

1. That Defendants be permanently enjoined from interfering with the Court
appointed Trustees;

2. . Attomneys’ fees pursuant to TEX, GOV'T CoDE, § 402.006€);

3. Post-judgment interest on the penalties awarded at the maximum rate allowed
by law; and '

4. For such other and further relief to which the State may show itself to be

Justly entitled.
Respectfully submitted,

GREG ABBOTT
Attomey General of Texas

BARRY R. MCREE .
First Assistant Attorney General

EDWARD D. BURBACH
Deputy Attorney General for Litigation

PAULD. CARMONA
Chief, Consume

YEELA R. FIRESIDE
Assistant Attorney General
State Bar No. 0708750

Page 12 of 13
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JAMES E. CUSTER

Agsistant Attorney General
State Bar No. 24004605

P.0O. Box 12548, Capitol Station
Austin, Texas 78711-2548
(512} 475-4656 Telephone
{512) 473-8301 Fax

ATTORNEY FOR PLAINTIFF
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AFFIDAVIT OF WILLIAM F. HERZOG

STATE OF TEXAS §

COUNTY OF DALLAS  §

BEFORE ME, the undersigned authority, personally appeared William F. Herzog,
wha, being by me duly swom, deposed and stated as follows:
1. My name is William F, Herzog., I am over the age of 21 years, of sound

rind, capable of making this affidavit, and personally acquainted with the facts stated

herein.

2. All statements in this affidavit are true and correct and within my personal
knowledge.

3. I was appointed Chapter 11 Trustee for the bankruptcy estates of /n re

Post Oak Care & Rehabilitation, Inc., et al.', which are being jointly administered under
Case No. 04-82300-HDH-1i under Chapter 11 of Title 11 of the United States Code (the
“Bankruptey Cases”) in the United States Bankruptey Court for the Norther District of
Texas, Dallas Division (the “Bankruptey Court™).

4, On or about May 31, 2005, the Bankruptey Court signed an Order

directing the appointment of a Chapter 11 trustee to administer the Debtors’ estates. In

accordance therewith, on June 1, 2005 (the "Appointment Date"), the U.S. Trustee's
Office appointed me to serve as the Chapter 11 trustee in this case. By virtue of such

appointment, I am authorized to operate the Debtors” business,

" Exhibit “A,” which is attached to this Affidavit is a list of then names, address and case
numbers of all of the nursing homes being jointly administered by the Bankruptcy Court.
These entities will be collectively referred to herein as the “Debtors.”

AFFIDAVIT OF WILLIAM F. HERZOG PAGE ]

DAL DMS/539085.1
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A
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7 OnJune 20, 2005, as directed by the Bankruptcy Court, I filed the report
that is-attached to this Affidavit as Exhibit “B” in the Bankruptey Cases. In my report, [
recommended dismissal of the Bankruptey Case because there is little likelihood of an
effective chapter 11 reorganization. for these Debtors.

6. After reviewing my report and hearing the arguments of other parties-in-
interest in the Bankruptcy Cases, the Bankruptcy Court decided, in an order entered on
June 27, 2003, to dismiss the Bankruptey Cases effective on July 6, 2005. A copy of the
Bankruptcy Court’s July 27™ order is attached hereto as Exhibit “C.”

7. Payroll is due for all of the Debtors’ employees on June 30, 2005, The
Debtors do not have suf"ficient‘ funds for me to pay all of the employees on June 30, 2005,
in fact, the shortfall is in excess of $300,000,00. I am very concerned that the failure to
pay all employees on June 30, 2005 will result in some employees not returning to work.
In fact, T hive been told that certain employees, who are necessary for the continued care
of the health and safety of the residents, will leave today if not paid. Sheuld that happen,
I believe that there will be an immediate threat to the health and safety of the residents in -
the Debtors® facilities.

8. It is also likely that the Debtors will not be able to meet ail payroll
obligations that will come due on July 15, 2005.

9. Additionally, I must pay other necessary expenses, such as medicine, food
supplies and utility bills, Since the Appointment Date, the Debtors have had sufficient
funds for me to meet going forward obligations so that patient care would not suffer,
With the impending budgetary shortfall, however, I am concemed that there will be

problems with payments to other necessary vendors that will cause an irmminent threat to

AFFIDAVIT OF WILLIAM F. HERZOG PAGE 2
DALDMS/5390835.]



A7/81/26885 A5:38 512-477-4544 &G/ CPD PA&GE 15348

the health and safety of the residents of these homes., The nursing homes each have
outstanding accounts payable that | cannot pay for lack of sufficient funds. See Exhibit
“D” under the column “A/F.” I only pay past due obligations as necessary to obtain
current goods or services, My options to find replacement vendors is limited. Inadequate
. access to food and medicine caused by lack of funds in the Debtors’ estates would be

harmful to the residents. Moreover, with the heat index at this time of year, any problem
with electricity service could have a devastating impact on the- health and safety of the
residents.

10.  Exhibit “D” to this Affidavit shows the Debtors’ budgetary shortfall as of
June 30, 2005, the day payroll is due. As of June 30, 20035, there is a $316,742.00
shortfall considering payroll only and no other necessary expenses. Faced with that
shortfall and the need to pay other necessary expenses, I have elected to uge the June 30
cash balance as shown on “Exhibit E.”

1i.  Based on the information I have gathered since my Appointment Dat'e, the
following four facilities do not appear to be financially viable, because of their age, -
location and historical financial vesults: (1) Spring Season of Cuero, Inc. (2) Hillside
Health and Rehab,, Inc.; (3) Spring Season of Vidor, Inc.; and {4) Spring Season of Mart,

Ine.

AFFIDAVIT OF WILLIAM F. HERZOG PAGE 3
DALDME/530085,)
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FURTHER AFFIANT SAYETH NOT.

Executed this EZE) day of June, 2005,

Given under my hand and seal of office this ildf-’-" day of June, 2005,

P, WENDI JOYCE MARTIN IZ jm/ /4/ ..zﬂ/
L ‘v ¢ Tery Puslic, Stale of Texas

57 My Commssian o s Notary Public in and for
itarch 18, 2005 the State of Texas

AFFIDAYIT OF WILLIAM F. HERZOG FAGE 4
LIALDMS/539085.
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FACILITIES OPERATED BY
FOREMOST CARE, INC.

P&cE 18748

Bankruptcy Debtor’s Name
Case Number

04-82300 Post Oak Care & Rehabilitation
1518 §. Sam Rayburn Frwy.
Sherman, TX 75090

04-82301 Spring Season of River Oaks
2416 Northwest 18" Street
Fort Worth, TX 76106

04-32303 Spting Season of Cuers, Inc.
1010 East McArthr
Cuero, TX 77954

04-82304 Foremost Care, Inc.
901 Clinic Drive
Euless, Texas 76039

04-82305 Spring Season of Elkhart, Inc.
214 Jones Road
Elkhart, TX 7583¢

(04-82307 Hillside Health & Rehab, Inc.
Second And May St,
Wells, TX 75976

04-82308 Spring Season of Abilens, Ino.
725 Medical Drive
Abilene, TX 79601

04-82309 Spring Season of Beeville, Inc.
4901 N. 8t. Mary's
Beeville, TX 78102

04-82310 River Crest Nursing & Rehabilitation, Inc.

120 Warden Ln.
San Marcos, TX 78666

10.

04-82311 Hurst Plaza Nursing & Rehab, Inc.
215 E Plaza Blvd
Hurst, TX 76053

DALDMS/538769.1
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04-82312

Sunbranch Nursing Center
607 Parkside Dr.
Groesbeck, TX 76642

12,

04-82313

Spring Season of Vidor, Inc,

470 Moore St.

Vidor, TX 77662

13

04-82314

Crestview Villa, Inc.
300 Hyde St,
Corrigan, TX 75939

14.

04-32315

Spring Season of Mark, Inc.
1201 McLennan Ave.
Mart, TX 76664 '

DALIME/538769.1
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

BPALLAS DIVISION

IN RE: (Jointly administered under)

CASE NO. 04-82300-HDH-1]
POST OAK. CARE and
REHABILITATION, INC., et al. CHAPTER 11

TRUSTEE’S REPORT

for

THE HONORABLE HARLIN D. HALE, UNITED STATES
BANKRUPTCY JUDGE

Prepared by:
William F. Herzog
Chapter 11 Trustee

P&EE  28/48
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I. BACKGROUND

Thg Debtors consist of 13 nursing facilities and a nanagement company. The
Debtors operations commenced in May 2004. Due to the age of the facilities, substantial
maintenance expenditures have been, and likely will be, required on a going forward
basis. The census, or the number of residents, has been steadily declining.

The Debtors have been unable to meet currenti obligations throughout the
pendancy of the bankmptey proceeding as indicated by the Internal Revenue Serviee
motion for allowance of payment of approximately $1,6 million of administrative payroll
tax liabilities,  As a result, on May 27, 2005, the Bankruptey Court ordered the
appointment of a trustee to detemmine if the Dcbtors could comply with Chapter 11
requirements or whether the case should be dismissed and, 1f the case should not be
dismissed, to evaluate the likelihood for of feorgarﬁzatinn.

IL. TRUSTEE’S ACTIONS

A, Discussion of Trustee’s Actions

When operating a business that provides nursing and long term care to sick and
aging persons, my first and overriding concem was for the wellbeing of the patients
residing in the facilities. Because I was appointed to evaluate the merits of dismissing
this case, and | was instructed to report on my conclusions within 20 days of my
appointment, [ elected not to change banking and signature authorities so there would be
no interruption or confusion concerning payment for care if a critical situation arose. As
an altemative, I controlled the cash by forbidding any employee to release any check or
wire transfer without my approval. I also collected the debit cards held by eeriain

smployees in the field and at corporate. [ received full eooperation from the Debtors in

{YALDMS/337850.) 3
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that respect. I am not aware of any interruption of care to patients, or violation of any
state statutes or regulation conceming provision of care since my appointment, |

Second to my responsibilities to patients is fulfillment of fiduciary responsibilities
to the Court and to ereditors of the estate, To help me meamage the business and complete
this report, | retained Baker & MeKenzie LLP as legal counsel, and Watershed Group to
help me control cash expenditures, gather and analyze pertinent information, perform
factlity inspections, and réview electronic information storage and retdieval assets and
processes. With help from the Vinca Group, T was able to obtain information about
demand in the marketpiace. I had meaningful discussions with management comcerming
the continued losses occurring each momth, the Jack of compliance with JRS regulations
concerning payment of withholding taxes, and the inability to comply with operatiﬁg
guidelines required by the Office of the US Trustee. I also spoke with management about
possible solutions; including relinquishing operations to a third party, sources for
repayment of delinquent withholding taxes and cost containment initiatives that are
required at this time. T spoke to other business owners in the industry to obtain an
understanding of the dynamics of a successful operation and the altematives that may
resolve this matté:r.

Third in my priority of responsibilities was to remain in compliance with
regulatory requirements including IRS Regulations, Texas Department of Aging a:'.xd
Disability Services (DADS), guidelines required by the Office of the US Trustee for
business operating under Bankruptey protection and COTNCEMINg my appointment as
Chapter 11 Trustee. Payroll tax liabilities associated with the June 15, 2005 pay period

were paid to the IRS on June 17, 2005, The Debtors have taken corrective action

DALDME/537859.1 4
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required by a Life Safety Code inspection performed by the Texas Departmient of Aping
and Disability Services (DADS) on May 12, 2005 for Spring Season of River ks Inc,
Mr. Bill Novick, General Counsel, is coordinating with (DADS) regarding the corrective
action. The Debtors have not filed a Monthly Operating Report (MOR) for April. The
April MOR is being prepared and will include a significant negative adjustment to the
carrying value of aceounts receivable. To the best of my knowledge, with the exception
of the MOR, T have satisfied the US Trusiees financial and disclosure requirements of
selection to serve as Chapter 11 Trustee  The Debtors have not escrowed or paid any
fees for my services.

III. REQUIREMENTS FOR CONTINUED ADMINISTRATION
OF THE ESTATE

For comtitued administration of this estate in bankruptey, the estate must have the -
ability to:

I. Pay administrative claims at confinnation of the plan of reorganization or
obtzin an agreement to a structured payout af such claims over time.

2. Generate -2 financial benefit to professionals and other administrative
claimants at confirmation or according to an agreed structured payout of such elaims over
time,

3, Generate and distribute financial benefits to unsecured creditors of the
estates according to an agreement between the Debtors, the Court, and creditors. |

4. Emerge from bankruptcy a viable and profitable entity not likely to requiré
bankruptcy protection in the future,

In order to meet these requirements we explored the following business strategies

and opportunities:

[YA)[MEI537859.) 5
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1, Ascertain the ameunt of receivables that larﬂ collectible and the time and
expense of pursuing collsction to meet tax related and non-tax related administrative
claim obligations.

2. To meet admi:ﬁsirative claim obligations and provide distributions to
¢reditors, begin gathering due diligence information to affect a sale mansaction under Sec.
363 of the US Bankuptey Code, which would transfer the management and operation of
the facilities to a third party.

3 Evaluate the Debtors’ cash flow and the opportunities for increasing
occupancy and revenue detived from the facilities, and poténtial steps to materially
reduce costs, including but pot limited to, staff reductions and salary and benefit
reductions of employees. These steps mve also necessary in the short term in order to get
back into compliance with IRS regulations regarding payment of withholding taxes, test
the viability of the business going forward, and to meet obligations under structured
payout arrangements.

4. The benefits of our work will be harbored by the Landlord and the Internal
Revenue Service (“IRS™) as the largest creditors of the estate. Acco.rding]y, these parties
were approached to detenmine their willingness 1o make concessions that would permnit
either a reorganization or sale of assets.

IV. RESULTS OF EFFORTS TO MEET REQUIREMENTS FOR CONTINUED
o ADMINISTRATION OF THE ESTATE

A, Collection of Accounts Receivable
The Debtors carmy an accounts receivable balance of approximately $6 ruillion on
their books. Upon review and investigation of the collectibility of the accounts

receivable reflected on the Monthly Operating Reports filed by the Debtors, 1 discovered

DALDMS/537855,1 : G
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that the accounts were generated by the prior operator of the facilities, It is unlikely that
any cash will be generated from the receivables. The balences were simply carried
forward in the accounting software the prier operator left behind and mistakenly included
in the Debtors’ financial records. Over §4 million of the receivables balanee should be
reserved and written off the books and records of the Debtors.

Revenue generated by the Debtors has been billed in a timely manner, eollected
and deposited in the Debtors’ bank accounts and applied to the correct accounts in the
Debtovs’ books and records,

B. Discussion With Interual Revenue Service

On Tuesday, the 14" of Tune I made the following verbal proposal to Ké‘thryn
Patterson, Special Assistant United States Attomey and legal representative to the
Internal Revenue Service,

I. Forebear exercising rights to payment of delinquent pre-petition and post
petition withholding taxes for 90 days to allow the case 10 be administered.

2, Subordinate administrative payroll tax claims to fees associated with
attempting to formulate a plan for emerging from Bankruptcy.

3. Allow payment of withhelding tax claims over time from the profits
gencrated by the reorganized Debtars.

On June 18" Kathryn Patterson conveyed to me that the IRS wonld not accept our
proposal.

. Discussiﬁn With the Landlord of the Nursing Facilities
On Tuesday, the 14™ of June I made the following verbal proposal to John Bonds,

Legal Counsel to Landlord of 12 of the Nursing Facilities:

DALDMS/537859.1 7
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1. Defer payment of renta] nbligations for 90 days in order to permit the
Debtors to break even on cash flow and attempt to either formulate a plan of
teorganization or select an alternate operator of the Nursing Facilities.

2, The ultimate satisfaction of deferred renta obligations will be included in
the plan of reorganization and most likely be satisfied over time according to a structured
payout.

On Friday June 18", Mr. Bonds represented that his client would agree to a 50%
reduction of monthly rent payments if I was committed to finding another operator of the.
Nursing facilities.

D. Prospects to Stabilize the Operations

Based upon 2 study performed by the Vinca Group, the prospects to increase
revenue are limited by the excess capacity existing in the markets that the Debtors
operate. Therefore, the Debtars need to be very diligent in managing expenses.

Based upon my review of Income Statements for each facility for the months of

November 2004 through March 2005 1 noticed the following expense trends:

. Payroll expenses approximated 679 of [EVenus,;

- Remnt expense approximated thirty to forty thousand dollars per facility per
month; and

» Most of the facilities are losing money on a monthly basis.

As a result of my review [ discussed with management the need to implement
payroll cost reductions and the Debtors have formally begun implementing salary cuts

and staffing reductions.

13ALFIM /5178501 ‘ 8
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E. Prospects for a Section 363 Sale Transaction

Based upon discussion with numerous industry sources it is highly unlikely that
the 'estata will generate additional meney from transferting the management of the
facilities to a third party. The reimbursement rates that exjst in this region do not create
value in patient care.

V. CONCLUSIONS REACHED

For the reasons explained above, I recommend dismissal of the cases,

William F. Herzog, Trustee

DALDME/33T850, 9
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The following constitutes the order of the Court.
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NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANA C, MARSHALL, CLERJ
THE DATE OF ENTRY 1§
ON THE COURT'S IXH-KET

Lokl Do Wage et

Signed June 27, 2005 United States Bankruptcy Judge
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
IN RE:

POST OAK CARE & REHABILITATION, INC.
SPRING SEASON OF RIVER OAKS, INC.
SPRING SEASON OF CUERQ, INC.

FOREMOST CARE, INC.,

SPRING SEASON OF ELKHART, INC.,
HILLSIDE HEALTH & REHAR, INC,,
SPRING SEASON OF ABILENE, INC.
SPRING SEASON OF BEEVILLE, INC.
RIVER CREST NURSING & REHAR, INC.
HURST PLAZA NURSING & REHAR, INC.
SUUNBRANCH NURSING CENTER,

SPRING SEASON OF VIDOR, INC.
CRESTVIEW VILLA, INC.,
SPRING SEASON OF MART, INC.

Debtors.

INC.,

mwmmmmmmmmmmmmmmmﬁmm

CASE NO. 04-82300-HDH-i1
CASE NO. 04-82301-HDH-1]
CASE NO. 04-82303-HDH-1 1
CASE NO. 04-82304-HDH-11
CASE NO. 04-87305-HDH-11
CABSE NO. 04-82307-HDH-11
CASE NO. 04-82308-HDH-1]
CASE NOQ. 04-82309-HDH-1]
CABE NO. 04-82310-HDH-11
CASE NO. 04-82311-HDH-11
CABE NO. 04-32312-HDH-11
CASENO. 04-32313-HDH-11
CASE NO. 04-82314-HDH-1 1
CASE NO. 04-82315-HDH-11}

Teintly Administered Under
Case No. 04-82300-HDH-11

ORDER OF DISMISSAL

On June 23, 2005, the Cournt again took up the 1.8, Trustee’s Motion to Dismiss these cases

and, on June 24, 2005, the Court considered the request of the various K& Y landlord partnerships

ORDER OF DISMISSAL,
DALDM$/539427.2

C
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{collectively the “Landlord Partnerships™) to clarify the Court’s bench ruling of June 23, 2005, The

Court having considered the Trustee’s Report filed on June 20, 2003, by the appointed Trustee, Bili
Herzog, and it appearing. that the Trustee supports the dismissal, the Court finds that these cases
should be dismissed effective July 6, 2003,

The Court finds that the Debtors in each of these cases have paid their 1S, Trustee’s fces
through today’s date, and the U.S. Trustee acknowledges receipt of those payments,

The Trustee, and his counsel and professionals may escrow funds to cover their fees and
eXpenses in-a trust account at Baker & McKenzie LLP and shall ﬁ.lc: fee applications, which may be
in an abbreviated format. That abbreviated format shall, however, contain an itemized description of
all work performed and expenses for which reimbursement is sought after Tune 23, 2005.

The Landlord Partnerships shall deposit a retainer with Baice:r & McKenzie LLP, by the close
of business on June 27, 2005, in the amount of $100,000, to secure paymem of the Trustes’s
commission, the fees and expenses of the Trustee’s professional and the U.S. Trustee fees aceruing
after June 23, 2005, The funds deposited by the Landiord Partnerships shall belong to the Landlord
Partnerships, subject to the approval of the payment of fees and expenses incurred by, or on behalf
of, the Trustee. Such funds shall not constitute property of the Dbtors® estate,

In the event the Trustee determines that insufficient cash is available to pay necessary
expenses, the Trustee may after adequate notice to the Debtors, the Landlord Partnerships and the
Trebert entities seek emergency relief, including without limitation, the immediate dismissal ofthe
consolidated cases.

ORDERED that, effective July 6, 2005, these cases be and are hereby dismissed with

prejudice to refiling in Chapter 11 before one year from the date of the entry of this Order.

ORDER OF DISMISSAL Page - 2
DALDMS/535427.2
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#4 4 End of Order# # #

PREPARED BY:

{8/ David W. Parham

David W. Parham

State Bar No. 15459500
BAKER & MCKENZIE LLP
2300 Trammeli Crow Center
2001 Ross Avenue

Dallas, Texas 75201
Telephone: (214} 978-3000
Facsimile: (214) 978-3099

COUNSEL FOR WILLIAM F. HERZOG,
CHAPTER 11 TRUSTEE

ORDER OF DISMISSAL Page-3

DALDME/538427.2
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Cost Reports

30,000.00

307,750.00
Projected Balance July 1 §3,353.72
Sources of Cash
Medicaid 7-01-05 [astimated)] 214,548 33
Medicaid 7-05-05 [estimated] 104,485.56
Total 312,033.89

Estimated Total Cash Balance on 7/5/05

*As of July 5, 2005, the Debtors will still owe $750,871.68 for Jure 30, 2005 payroll. Additionally,

B7/B1/2005 ©5:38  512-477-4544 DAG/CPD
Post Oak Care & Rehabilitation Inc. et |
Cash Roll Forward thru Eriday 711
Available Cash June 29 632,036.45
Uses of Cash
Paid on 6/29
U3 Trustee Fee 10,500.00
Ch. 11 Trusteg Fees 2.500.00
Accounts Payable sent 6/29 3,736.14
Payroll for Four Homes 180,945.57
Fayroll taxes for Four Homes 16,966.74
The Vinca Group 857.00
Couriers on Demand 21.18
6-15 fed unemp tax 2.818.59
€-15 t unemp tax 12,788.51
230,932.73
Payable this Week #ofEmp PerEmp
Field Salary Advance for 6/30/05 90,000.00 900 100.00
Employees Health Claims 87.,750.00
Gulf South (nursing supplies) 100,000.80

412 387.61 *

other necessary expenses for health and safety of the residents will have accrued,

PacE 33748
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SYATE OF TEXAS  §

COUNTY OF TRAVIS  §

AFFIDAVIT OF CHRIS ADAMS

) Before me the undersigned authority, appsared CHRIS ADAMS who by me
having been duly sworn and identified by his Texas Drivers License, did upon his oath
 state as follows: '

“My name is CHRIS ADAMSE; ¥ am of cound mind, over tha age of eightesn and
legally competent to make this affidavit. I have personal knowledge of the facts stated
hergin and state that such facts are tree and correct. [ have served as Director of Survey
Operations for the Texas Department of Aging and Dissbility Services (DADS) since -
Septémber 1, 2004, Prior to that I was employed by the Texas Department of Mental h f
Hezlth and Mental Retardation for approximately 26 vears. :

“One of the responsibilities of the Regulatory Services Division of DADS is to
regulate nursing facilities by ensuring that they operate in compliance with the State
Licensing Standards contained within Chapter 242 of the Texas Health and Safety Code
and the Department’s Regulations set forth in 40 TAC Chapter 19. ‘

“On or about June 27, 2005 I was notified that the 13 facilities identified in
Attachment | are currently in bankruptcy. A trugtee was placed by the banlouptey cowrt
on May 31, 2005 to operate the facilities, which provide services to approximately 915
residents. The bankruptey trustee has since requested that the state take over operations
of these Tacilities. He has indicated that the facilities do not have sufficient funds to meet
June 30, 2005 payroll obligations for all employees nor will they be able to meet sipnilar
obligations on July 15, 2005. The bankruptey trustee has 2lso reported that ‘it is highly
utilikely that the estate will generate additional money from wansferring the management
of the facilities to a third party.” The department has been monitoring the operations of
these facilities and has been notified that only four of the thirteen facilities made payroll o
on June 30, 2005. T

“The bankruptey tristee has expressed concern that the facility staff will not
return to work becanse of the expected payroll shortfall. Although $100 “bonuses” are
being provided to staff who rerain at the facility, the bankvuptcy trustee has already
received word that critical nursing staff may not return to work if they are not paid. In
addition, the department has been informed that, although staff were not paid on June 30,
2005, they have been promised a payroll on July 6, 2005, It is not clear who is progusing
this July 6 payroll. In light of the information previously received from the bankruptcy
trastee and the landlord, the department has been led to believe that neither one has the
resources to make a July 6, 2005 payroll. If staff do not receive payroll checks as
promised on July 67, in all likelitood they will not continue in their employment leaving
yesidents without necessary and required care and treatment. -

EXHIBIT

Affidavit of Sussn Coleman 1of2
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* In addition te concerns about payroll shortfalls, the bankniptey trustee has stated
that ‘[djue {o the age of the facilities, substantial maintenance expenditures have been,
and likely will be, required on an ongoing basis. The census, or the number or residenrs,
has been steadily declining.” He further stated that ‘prospects o increase revenue are
limited by excess capacity cxisting in the markets that the Debiors operate.”. Due to the
reported financial instability at the facilities, the residents at these 13 facilities are at
immediate risk of their health care demands not being met, which jeopardizes their
required delivery of care, § conclude that this financial instability poses a significant rigk
to, and adversely impacts, resident care. :

“ Based upon the facts reported by the bankruptey trustee and field staff and based
on. the fact that the department has not received applications from new operators, it is my

professional opinion as Ditector of Survey Cperations, that emergency conditions exist
that will create an immediate threat to the resident’s health and safety.”

CHRIS ADAMS

day% 2005. T
rsrcn*mzéZ PUBLIC, sn@rﬂ OF néxas

(O I AR IS N - X |

JOAN JUDY .

| Notary Public, State of Texaz )
i My Commission Expires =
i MARCH 10, 2008 :
ii:-“i‘ili.-l-li-ﬁi-‘.-.ﬂ"ﬂ

Notary without Bond
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NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANA C, MARSHALL, CLERK
THE DATE OF ENTRY [5
ONTHE COURT'S DOCKET

The following constitutes the order of the Court. .
fdn b D W Nt

Signed June 29, 2005 United States Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
IN RE: ‘ 8
. § (Jointly Administered under)
POST OAK CARE AND § Case No. 04-82300-HDH-11
REHABILITATION, INC., et al, §

§ CHAPTER 11
DEBTORS. §

ORDER GRANTING MOTION TO ) DISMISS OR TQ AUTHORIZE THE
IRUSTEE TO SEEK ASSISTANCE FROM THE TEXAS DEPARTMENT OF
HUMAN SERVICES

On this day the Court considered the Trustee’s Emergency Motion to Dismiss or
to Authorize the Trustee to Seek Assistance from the Texas Department of Human

Services (the “Ernergency Motion™) (Doc. Na. 314). After review of the pleadings,

arguments of counsel, and the record, the Court finds that the alternative relief sought in

the Emergency Motion should be granted. It is therefore

ORDER GRANTING MOTION TO DISMISS OR TO AUTHORIZE THE TRUSTEE TO SEEK
ASSISTANCE FROM THE TEXAS DEPARTMENT OF HUMAN SERVICES — Page 1

DALDME/538705.1

EXHIBIT
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ORDERED that the Trustee is hereby authorized and directed to cooperate with
the Texas Department of Aging and Disability Services to seek the appointrent of a
trustee under the TEX. HEALTH & SAFETY CODE § 242,094; and it i{s further

ORDERED that the Trustee is also authorized, but not directed, to make the
payroll due at the end of June tol tﬁe employees of the Debtors’ facilities in Cuero, Wells,

Vidor, and Mart, Texas.

#i End of Order #84

RTO AUTHORIZE THE TRUSTEE T(} SFEK

ORDER GRANTING MOTION TO DISMISS
ENT OF HUMAN SERVICES -- Puge 2

ASSISTANCE FROM THE TEXAS DEPARTM
s Al T I IR IR AN DE

DALDME/338795.1
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ENPURCEMEN | UML Fax:5124385759 Jul 1 2008 13:47 P02

5 ,,;. Ny ,
IR ITEXAS

Department af Agmg CMSSroNﬂ
and Disability Services James R. Hine

Tuly 1, 2005

. . "The Honorzble Greg Abbott
. Aftorney General of Texas
. 2.0. Box 12548 Capito] Station
“Ansting Texas 78711-2548

Anention: Edward Burbach

Re: Spring Season of Sherman d/b/a Post Oak Care and Rehabilitation, 1518 8. Sam Raybum .
Shetman, Texas 75090-8792 Facility ID # 004488 Orwper Spring Season c;f Shemmnar, Ing: Fps

| Spring Season of River Oaks, Tnc., 2416 NW 18% Street, Fort Worth, Texas 75106, Facilitv TT. '
Ovmer: Spring Season of River Oaks, kne. orth, Texas » Facility T-£ 004070,

Spring Season of Cuero, Toc,, 1010 E. MeArthur, Cuers, Texas, 77954, Facilit ID # 004728;
Owner: $pring Season of Cuero, Ins. Y .

Spring Season of Elkbart, Inc., 214 Jones R4, Elkhart, Texas 75839, Facility [T 005034:
Owner. Spring Season of Elkhart, fnc.;

Tillside Health and Rehab, Ine., Second and May Street, Wells, Texas 75976, Faoilicy ID . |
Ovwmer: Hillside Health & Rehab, Fog.; . » Facility ID # 005169, .

Spring Season of Abilene, Tnc., 725 Medical Drive, Abilenc, Texas 7960 1, Facility ID £ 005023;
. Owner: Spring Seasom of Abilene, Inc. o 205

' Spring Season of Besville, luc., 4901 N. St Masy’s, Besville, Texas 78102, Facility ID & 004458.
: Owner: Spring Season of Beeville, fne. & ’

River Crest Numng and Rehab, Inc., 120 Warden Ln,, San Marcos, Texas 78566 F - 2 _
» Owmer: River Crest Nursing & Rehab, Foe.: . Facility ID # 004340,

. Fuzst Plaza Nursing and Rebabilitation Center, Inc., 215 E. Plaza Blvd., Hurst, Texas 76053 Facility ID
# 004588, . i
Owner: Hurst Plaza Nursing & Rehab Center, Inc.:

Sunbranch Nursing Center, Ing., 607 Parkside Dy, Groesbeck, Texas 76642, Facility ID # 004909: -
Owner: Sunbianch Nureing Center, Tac.; ‘ ’

Spting Season of Vider, Inc., 470 Moore St., Vidor, Texas 77662, Facility ID # 005100:
Owner: Spring Season of Vidor, Inc.; :

Crestview Villa, Tnc., 300 Hivde St, Corrigan, Texas 75939, Facility ID £ 005193; |
Ot Crestview Villa, Inc.; .

CFOUW, Olst B v RO, Box 143030 % Austin, Toxas FETT4.9030 % {512) 438-3011 & wrldads, siata e g
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Spring Season of Maxt, Inc., 1201 McLennan Ave., Mart, Texas 76 s N
Owner: Spring Season of Mart, Inc.: . 5 76604, Faollity B # 004482, '
Foremost, Inc., Larry May, and Teri Ewing

: TimeasDeﬁmmmtangingan&bkabﬂinm&mshaa]mdthatﬂwab I i
3 ; ) ove referenced i
are currently in bankruptcy and that a bankouptcy trustee was appointed on May 31, :mﬂ;?; cp?a;i%a: :
_ '.f‘amhpes. The banhupmy trustes has requesied that the state take over operation of the facilities angd bas
- identified conditions that support placewment of a irustee mnder sections 242.094(2)(4) aodior

0 242.094(a)(5) of the Texas Health and Safety Code. 1 have stiachad ¢ ccrs Bankrupies :

f‘ i - Raport and Affidavit for your refarence. a copy of the _ T-_Ius'tee 5

Please file suit for placement of three trustees, a temporary restrain ing order, Mjunctive reli 3 .

reimburs t of th . - er:_ mjm?@ rehef; - : :

J apprcpmet?m ¢ oursing and convalescent home trust fund _and any other relief, which may be

E Perfinent inftxmation for handling of this matter is enclosed Should i i ‘
] o . N _ - vou haye O O .

" AN Pyase comact Debra Green, Enforcement Unit Attomey, ﬁsﬁga e ;

it &mﬁncniafﬁgngand]}isabﬂhy Services

' Attachments




