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STATE OF TEXAS. ' IN THE DISTRICT © ‘E‘ ]

p

Plaintifl, 3

§

V. §
§ CANLRON COUNTY, TEXAS

§

GRAMDE VALLEY HOMES. LLL.C.. §

: d'ba CASA LINDA HOMES &
Defendant. ¥ IC?) JUDICTAL DISTRICT

PLAINTIFF'S ORIGINAL PETTTION AND
APPLICATION FOR TEMPORARY AND PERMANENT INJUNCTION

COMES NOW, STATE OF TEXAS, hereinafter referred o as plaintiff, acting by and
throgh Attormey General of Texas GREG ABBOTT, complaining of GIRANDE VALLEY HOMES,
1.1.C, doing business as Cusu Linda Homes, hereinafter referred to as defendant, and for cause of
action would respectiully show:

NMSCOVERY CONTROL PLAN
1. The discovery in this case is intended to be conducted under Level 2 pursvant to 1 1 3% R,
Crv. B 190.2(b)(3).
NATURE OF THIS SUIT

2. The Atturney Guneral, acting within the scope of his official dutics under the authonty
erantedd 1o him under the Constitution and the laws of the State ol Texas, brings this Tawsuit in the
name of the State of Texas through his Consumer Protection and Publie Tlealth Division against
defendant {or violalions ol the Texas [eceptive Trade Practices - Consumer Protcction Act, 11X
Bus. & Com. Cone ANs. § 1 7.4 1, er seq. (hereinafter “DTPA™). The [Y1PA grants authority to the
Attorney General to seek injunclive rehief and civil penalties for vielations of its provisions. TEX.

Bus & Cond Cobi ANy § 1747

COPY



DEFENDANT

3. Nefendant, GRANDE VALLEY HOMES, L.L.C., doing business as Casa Linda Fomes. 18
a T'exas corporation whose registered oliive is 1409 N Main, McAllen, Hidulpo County, Texas
78501, and may be served with provess by serving its registered agent for service of process, Mark

W. Dizdar, at 1409 N, Main, McAllen, Hidalge County, Texas 78501,

JURISDICTION
4. This Cowrt has junsdiction over this actipn pursuant to Section 1747 olhe IVI'PA.
VENUE
5 Yenue of'this suit lics in Cameron County, Texas, pursuant to Section 17.47brolthe VTP A

because defendant has done business in the counly of suit.
PUBLIC INTEREST

f. Plaintiff, STATE OF TEXAS, has reason to believe lhat defendant is engaging n. has
engaged in, or are abeut W engage in, the unlawful acts or practices set forth below, that defendant
has, by means of these unlawful acts and pravtices, caused damage to or acquired money ot property
from persons, and that delendant adversely affects the lawlul vonduet of trade and commerce,
thereby directly or indircotly affecting the people of this State. Therefore, the Consumer Protection
and Public Heakth Division of the Oflice of the Attomey General of the State of Texas helieves and
is of the opinion that thuse proceedings are in the public interest,

TRADE AND COMMERCE

Defendant has, at alf times described below, engaged in conduet which canstitures “trade”
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and “commerce.” as those terms are defined by Sechion 17.45(6) of the DTPA.
ACTS OF AGENTS
8. Whenever in this petition it is alleged that defendant did any act, it is meant that defendant
performed ot participuted in the act, or that the officers, agents or employees of defendant perfonned
or participated in the act on hehalf of and under the authonity of defendant.
NOTICE BEFORE SUIT

9. 'I'he Consumer Protection and Public Health Division contacted defendant in writing Lo
inform it in general of the alleged unlawful conduct at least seven days before this suit was tiled. as
may be required by Scction 17.47(a) of the DTT'A,

NATURE OF DEFENDANT'S OPERATIONS
R Nefendant, SRANDE VALLEY HOMES, L.L.C., was - and is - nrganized for the purpose
of conducting business in this State, including but nut limited to, the purchase, development, sale,
service, lease and management of personal and real properties of all kinds and description.

FACTUAL ALLEGATIONS

1.  Defendant, GRANDE VALLEY [HOMES, L.L.C.(*GVH"), builds and sclls homes and has
advertised, otlered for sale, sold, or leased homes within its subdivisions in Alton, Edinburg, Pharr,
Meallen, Brownsville, Weslaco, Doana, La Joya, Harlingen, San Juan, San Antonio, Hidulgo,
Mission, and Pearland (Houston), Texas. Delendant GVH tinanced the sale of its homes by
providing mortpage Loans to the home buyers and also served as the loan survicer, collecting the

pringipal, interest, and escrow account {if any} payments from the home buyers.

Shate ol Tevas o« Croande Valiey Homues. LLC,
Flaintit™s Griginal Pertion and Applicition
tor empen s del Promoent Injunctngn

Pape 3



|3 For a price certain, defendant GVH vilered to sell and convey to the consummers an estite,
with good title, in real property (4 101), together with the improvement (2 new hone}, fixtures and
all other property located thereon, in onc of its subdivisions. (The lot, hume, and fixtures are
hereinafter referred to collectively as “the residennal real estate™)
3., Inan unkoown nunber of instances. there was one or more of the following encumbrances
attached to and binding the residential real estate which defendant GVID offered for sale to
CONSUTNEES, Wit
a. a lien or claim held by taxing units to secure payment of delinquent ad valorem
property taxes, penaltics, interest, and costs due;
b. a lien or security interest held by (hird party lenders to secure payment of ameunts
owed under a lnan made to defendant GVH for the purpose of building the homes and buying
the real property on which the homes were built, or
C. a lien or ¢laim beld by materialmen to sceure payment of amounts unpaid, due, and
owing for lahor performed for, andior material furnished to, defendant GVH for the
improvement mady to the real property.
14, The Consamer Protection and Public Iealth Division of the Office of the Texas Attorney
Ceneral alleges as follows:
a. In order o induce the purchase of the residential real estate by the consumers,
detendant GVH did not disclose the encumbrance, described in the preceding paragraph,

existing at the time the consumers entered the earnest money contracl with defendant G
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Those consumers wha entered into the earnest money contrat, under which they agreed to

buv the residential real estate from delendant GVH, would not have done so had such
informangn heen disclosed, und
h. Furthermore. in order W induce the purchase of the residential real estaw by the
consumers, defendunt GVH told prospective home buyers that, under ity relund pulicy, GVH
would relund carnest money, deposited in escrow, if the consumer’s hore loan wis rejected
o if coustruction of the home was not completed within 240 days from the date of the
earnest money contract. In fact, defendant did not always refund the carnest money when
cither contingency came to pass. Those consumers who entered inlo thy carmest money
contract, under which they agreed to buy the residential real estate from defendant GVH
wauld not have done so had such inlbnmation been disclosed.
15, In an unknown number ol instances, defendant GVH granted, sold, and conveyed residential
real estate 10 home buyors with a Special Warranty Deed with Vendor™s Lien, although it had
permirted one of the undisclosed encumbrances, described above, to be placed on the propertics. The
special warranty deeds failed to include the encumbrance as a reservation from and exception io the
conveyanee and warranty,
16. In an unknown number of instances, when a undisclosed lien was not discharged by payiment
from defendant GV11, the licnholder would undertake to foreclose on the lien by miving notice to.
or liling sut against, those home buyers who had purchased the residential real estate subject to the
undisclosed lienfs). Ser, e g.. State’s Exhibil 1 {urgent notice notifying home buyer that property

has been targeted for lawsuit amd is subject to lien foreclosure by tuxing uuthontivs) and State’s
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Exlubit 2 { letrer fram third party lender sbout scheduled foreclosure on home buyer's house and lot).

7.

DTPA VIOLATIONS

Defendant. as alleged above, has in the course of trade and comneree engaged in false.

misleading, and deceptive acts and practices declared unlawiul in §§ 17 46(a) and (b) of the DTPA

as lollows:

A, Ry selling residential real cstale subyeet to undisclosed encumbranves of persons
claiming by, through, under, or against defendant GVII, detendant 13 cngaging in or has
engaged in an act ur practice that s false, misleading, or deveptive, in vialation of section
17.46{a) ol the I'TPA;

b Ry conveving title to residential real estate with a special warranty deed, when such
property is subject to encumbtances of persons claiming by, through, under, or against
defendant GVH, Jduiundant is representing that the propurty is free of such encumbrances. a
characteristic, use, or benefit which the properties do not have, in vivlation of section
17.46{b)5) of the DTT A,

c. By luiling to disclose information known to defendant (namely, that curtain
rosidential renl estate offered for sale were subject to an encumbrance), when such failure to
disclose was intended to induce the consumers into purchasing the property, a transaclion
into which consumers would not have entered had the information been disclosed, defendant
is in vielatian of section 17.46(b}24) of the II'PA; and

d. By telling prospective home buyers that it would refund carnest money i the

comsumer’s home [oan was rejected or if construction of the home was not completud withim
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240 days from the date of the carnest momey contract, when in fact defendant did not always

retund the camnest money when either contingency vanc to pass, defendant is representing
that goods or surviees have a characteristic or benefit which they do not have, in violation
ol section 17.46(0)5) of the DTPA. In the alternative, by failing w disclose information
knwwn to detendant (namely, that defendant did not always refund the carnest money when
the consumer’s home loan was rejected or when construction of the home was not completed
within 240 days from the date of the earnest money conlract), when such failure w disclose
was intended (o induge the consumers into purchasing the property, a transaciion inte which
consumers would not have entered had the information been disclosed, defendant iy in
vielation of section 1 7.468{b)(24) of the IY[PA,
INJURY TO CONSUMERS
1%, Defendant has, by means of the unlawtul acis) or practice(s) alleged, caused actual damages
to identiliuble persons who should be compensated for such damages, or in the alternative, acquired
money or property from persons to whom such money or property should be restored.
19, Because defendant has engaged in the unlaw ul acts and practices described above, defendant
has violated the law as alleged in this petition, or will continue to vivlate the law, and shuuld be
restrained by this Honorable Court.
PRAYER
20, WHEREFORFE, plaintff prays that defendant be cited according to law to appear and answer
hergin: that after due notice and hearing a TEMPORARY INJUNCTTION be issued; and upon trial

of this cause # PERMANENT INJUNCTION be issued, restraining and enjoining defendant. its
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olficers, apents, servants, employees. attormeys and any other person in active concerl o participation

with defendant from selling, conveying, ur transferring residential real estate Lo consumers unless:

1. Defendant can convey poad title to the home buyer on the pruperty, free and clear of
any pre-existing licn, sccurity inferest, claim, or other encumbrance {including, but not
limited to, tax licns and mechanic/materialmen heng), provided that nothing herein shall
pruhibit defendant from creating a vender's lien to secure payment of the morigagc [oan by
the consumer;

b. The home buyer has obtained title insurance vn the property purchased lrem
detendant,

e No delinquent taxes are owed on the property to any taxing authonty at the time of
clozing;

d. Defendant has paid all third parties in full {or the labor done or materials fumished
during the construction or repair of the property, and

. An independent appruisal of the property has been made by a gualified appraisur.

WHEREFORE, pluintiff further prays that, in each consumer transaction in whih defendant

OV is found Lo have engaged in any violalion of the I¥I'PA as alleged hercin:

4. Defendant be ordured, compelled, and commanded Lo take all action necessary 1o
terminate, extinpuish, or remave any lien, secunty interest, claim, or other cncumbrance n
property sold by defendant GV or

b. In the altemative, and al the consumer’s sole option and discretion. grant rescission

of the earnestmoney contract, the real estate sales vontract, the mortgage nole, and all other

Sl ol Fexas o amde Yalley Bomes, L LC
Pl b 112 Orgrimal Tetiteogs and Appheatasn
tor Temparae, and Pernsml Trjuaicivin

Fage 4



agreements ur guntracts incident ta the consummation of the real estate sales transaction. and

order defendant GVH to pay restitution of all money acquired by it {or affiliated compates)
trom the eonsumer.
22. WHEREFORF, plaintiff further prays that this Court will order, compel, und command
defendant, its officers, agents, servants, employees, attorneys and any other persan in achis ¢ concert
or participation with defendant W sugregate and deposit into an escrow account all money thi hs
been received, or will be reveived, as a down payment, deposit, or varnest money on the purchase
of property, and w preserve and protect from disposing of, converting, dissipating, using, releasing.
transferring, withdrawing, allowing to be withdrawn, spending, assigning, ollsetting, commingling,
or concealing, in any manner any amount of money so received unless approved by the courl.
23, WIIEREFORE, plaintiff further prays that this Cowrt will enjoin defendant, its officers,
agents, seTvants, ciployees, attorneys and any other person in active concert or participation with
delendam from representing, directly or by implication, that this Court or the Office of the Attorney
(eneral has approved any good or service sold or offered for sale by defendant, or has approved any
business prachice of defendant.
24. Plaintiff, STATE OF TEXAS, lurther prays that this Court grant leave to conduct telephoue,
aral, written, and other depositions of witnesses prior to any schcduled temporary injunction hearing
and prier to delendant’s answer date, with reasonable shorrened notice to defendant and its attornesy.
1t known.
25, In addition, plaintiif, §TATE OF TEXAS, respectiully prays that this Court wilk:

. Adjudge against defendant ¢ivil penalties i favor of plainGll, STAVE OF TEXAS.
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20,

in the amount not to exceed more than S20.000.00 per violation of the DTPA;

b. Adjudge against defendant eivil penalties in favor of plaintill, STATE OF TEXAS.
in the amount of not more than $250,000.00 for violations ol the DTRA 1 the consumuer was
65 years of age or older;

C. Order defendant to restore all money ur other property acquired by means of unlaw tul
4cts or practices. of in the alternative, (o compensate identifiable persony for actual damages;
d. Adjudge against defendant reasonable attorney’s fees and court costs pursuant ]
G0y'T. CODE AN, § 402.000;

e, Adjudpe against defendant pre-judgment and post-judgment interest at the highest
Law ful rate,

f, Appoint a receiver or sequester defendant’s assets it defendant has been ordered by
this Court to make restitation and defendant has thiled ta do sa within three months atter the
urder 1o make restitution has become [inal and nonappealable; and

g Adjudge that all lines, penalties or forfeitures payabie to and for the benefil of the
State are not dischargeahle under bankruptey pursuant to L1 U.5.C. §523(a)(7).

Further, plaimtiff, STATE OF TEXAS, respectfully prays for all other relief to which

plaintiff, STATE OF TEXAS, may be justly entitled.

Respectfully submitied,

GREG ABBOTT
Altomey General of Texas
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C ANDREW WELEBLER
First Assistant Attomey General

DAVID S MORALES
Deputy Assistant Attorney General for Clivil
[itigation

FAUL I CARMONA
Chiel, Conswmer Protection and
Publiv Health LYivision

1C M,;;ﬁRlGAL
Assistagl Attorney €

Consumer Protection and

Public ealth Division

3201 N. MeColl, Suite B

McAllen, Texas THSO

(956} 632-4547; Fax (@56) 682-1957
Attorney for Plaintiff
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VERIFICATION

STATLE OF TEXAS 4
COUNTY QF HIDALGO 3§

GEFORE ML, the undersigned authority, om this day personally appeared attiant Roranne
N. Lupez, who proved to me through current Texas Drver License to be the person whose name is
subsenibed to this Vertlication and who acknowledged 1o me that she executed the same, and aier
she was duly sworn, upon her oath, she deposced and said that the alltani 15 un s estigator tor thye
(Office of Attorney Gieneral, and is authorized o make this affidavit, that the affiant has carcfully read
the factual ullegations in the foregeing PLATNTIFF'S ORIGINAL PETITION AND APPLICATION
FOR TEMPORARY AND PERMANENT INJUNCTION, and has reason (o believe that each and
all sand factual allegations arc true and corecet; and affiant signs this Yerification, pursuant to Rule

682 of the TEXAS RUT.ES OF O1vn, PROCEDURE,

|'H -

ELISA LUNA
Hotary Public

! |
21 STATE OF TEXAS aLf ;g)
LT P

P’ Commission Exp. 03-02-2053
Motary without Bond NOTARY PUBLIC [N AND
FOR THE STATE OF TEXAS
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REFLY IMMEDIATELY

Ptease disregard thas nence JF (1) veu bhave paid these races since Dietober 19, 2005, {2 you are nmely paying these
raxes Jmcker an mstailment agreemant with the tax collector. or ¢ 1) vou are now a debtor in a pending bankrprey  HE
voul are in bankmaptey, please furmish to us in writieg the number of ¥our bankruptey case and the wdemiification of the
courl m which it 15 pending 50 as 0 enable us o code your account and avoid futher inailings to you.

IF 30U ARE 63 YEARS OF AGE OR QI TOER OR AfE DISABLED WD A LL OCCLEY THE PROFERTY DESCRIBED TN
THIS DOCHURERT AS YOUR RESIDRNWCE HOMESTEAD, YOU SHOULD CONTACT THE AFPRALSAL DISTRICT
REGARDIMNG 4NY FNTITLEMENT YOL MAY HAYE TO A POSTPONERMENT I FHE PAYMENT GF THESE TAMES.

Esta correspondencia s¢ trata de s impuestos ¥ de la posibilidad de poder perder su propiedad. Para mas
infermacion, [Iamc a [754) Z8%-7778 v alguien le pndra axistir,
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P FIRST

d HORIZON.

COMNSTRUTTION LENDING

Fehruary |1, 310G

1A FEDERAL EXPRESS
AND CERTIFLED MAIL
RETLR» REC EIPT REQL EXTED

Brownsville, Texas 78528

Deer QNI \

Pease read this letter and the enclosed Nutice about the foreclosure on your house (lot) that i
scheduled on March 3, 2009, —

On October 27, 2006, First Horizon Home Loans, a division of First Tennessee Bunk Mational
Association {"Fist Horizon™) made a loan to Grande Valley Homes, also kniwn as {asa Li nda Homes,
Grande Valley used First Horizon's loan to build a bume (buy a Lot} which it 2old v you on Tanuary 31,
2007, but they did not pay First Horizon off.

Grande Valley has also stopped paying us on our loan to them. Because they stopped paying us
on the loan and for uther reasons, we are foreclosing on the house (lot).

The freciosure sale of your house {Iot) will be on March 3, 2008.

Mease read the enclosed Notice of Substitute Trustee's Sale. While we are not legally required to
aend vou the attached Motice, we wanied to let you know abeut the foreclosuse. Evep though we have
sent this letter and the enclosed Notice to you, it does not obligate us to send you any further letters
notices.

It would be good far you to show this letter and the enclosed Notice to your accountant, banker,
or morgage broker. They may be able to huip you obtain financing so you can make & bid at the
foreclosum sale tor your house or lot. [f you are the winning bidder using a new loan, the old loan due
Gra wle Valley will be canceled and you would then only owe on your new loan.

If you do nothlag, the house (lot) will be sald at the foreclosure sale and yon will no longer
be the owner.

If your accountant, banker, or mortgage broker has any questions, please ask them to give me 1
call at 7T27-712-0287, ext. L.

Sincerely,
|

, .
e f{.'.f.-*',- . d T ;'V-}/!

Richard A Baumer, Ir.

Vice President, Semior Loan Rel

First Tennesse Bank for

STATE’

First Honzon Home Loans S
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18 ek Mlace Bl S 140 '
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Camerun Doty L




