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No. 10-60614

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

STATE OF TEXAS, ET AL.,

Petitioners,
V.

UNITED STATES ENVIRONMENTAL PROTECTIONAGENCY,

Respondent.

ON PETITION FORREVIEW OF FINAL ACTIONS OF THEUNITED STATES
ENVIRONMENTAL PROTECTIONAGENCY

BRIEF FOR PETITIONER STATE OF TEXAS

STATEMENT OF JURISDICTION

The United States Environmental Protection Agen&PA) has
jurisdiction under the Clean Air Act (CAA), 42 UG. 88 7401-7671q to
approve, disapprove or conditionally approve rewisi to the Texas state
implementation plan (SIP), including revisions sitbed by the Texas
Commission on Environmental Quality (TCEQ) relatitmg Texas’s Flexible

Permits Program (the Progran§eeCAA 8§ 110(k), 42 U.S.C. 8§ 7410(k). The
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Act gives this Court jurisdiction to review EPA'm&l actions with respect to
such revisionsSeeCAA § 307(b)(1), 42 U.S.C. § 7607(b)(1).

EPA’s final disapproval of Texas's Flexible Permigogram was
published on July 15, 2010. 75 Fed. Reg. 41,34 (b, 2010). EPA's final
actions disapproving the Flexible Permits Prograneasely affect the State of
Texas (Texas), which, through its Texas Commission Environmental
Quality, is responsible for administering Texasis quality programs. The
State of Texas timely filed its Petition for Reviek EPA’s disapproval on
July 26, 2010.SeeCAA 8§ 307(b)(1), 42 U.S.C. § 7607(b)(1) (allowingty
days from the date of publication in tRederal Registgr

STATEMENT OF THE ISSUES

l. Is EPA’s finding that the Flexible Permits Pragr is a substitute
major new source review program arbitrary, capriciousabuse of
discretion, or otherwise not in accordance withlgve?

. Is EPA’s finding that the Flexible Permits Pragh does not meet the
requirements of the Clean Air Act for minnew source review state
implementation plan revisions arbitrary, capriciow abuse of
discretion, or otherwise not in accordance withlgve?

STATEMENT OF THE CASE

This is a direct appeal by the State of Texas faotmEPA final
decision disapproving a state implementation plkwision submitted by
Texas pursuant to requirements of the Clean Air Atdte revision relates to

the Flexible Permits Program, which Texas first putgated and first
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submitted for EPA approval in 1994. EPA did ndat @t the submittal until
compelled by a citizen suit to do so. EPA founat tthe Program does not
satisfy the requirements for a state implementaplam revision under the
Act. EPA issued its final rule disapproving theogham in 2010. Texas
challenges the disapproval and the findings on whits based.
STATEMENT OF FACTS

The statutory framework relevant to the Flexiblenfles Program and
the Program’s background and key provisions aréoset below®
l. The Clean Air Act Framework

The Clean Air Act (the Act or CAA) creates a framoek for
cooperative state and federal programs to preuahtcantrol air pollution.
CAA 8 101(a)(3), 42 U.S.C. § 7401(a)(3). The Aefuires EPA to identify
pollutants that endanger the public and to establisximum permissible
concentrations of these pollutants in ambient aGAA 88 108-109, 42
U.S.C. 88 7408-7409. These concentrations are knasvthe national
ambient air quality standards (NAAQS).Id. States have “primary
responsibility” for determining how to achieve amintain the NAAQS.

CAA §§ 101(a)(4) & 107(a), 42 U.S.C. §8 7401(a)f4J407(a).

! This Brief cites to documents from EPA’s Certifiedlex to Administrative Record as
“Index #___, App.___." An appendix including thedecuments will be filed in
accordance with Fifth Circuit Rule 30.2(a).
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The Act requires each state to submit a stateemehtation plan
(SIP) that specifies the manner in which the stalleattain and maintain the
national ambient air quality standards. CAA 8§ H)742 U.S.C. § 7407(a).
In practice, although there is a single state immgletation plan, the “SIP,”
states regularly submit plan revisions addressiagous aspects of air
qguality control.  The Act requires that EPA raviand either approve or
disapprove of states’ implementation plans or pkwisions, in whole or
part, within 18 months after they are submitted AAC88 110(k)(1)(B),
110(k)(2) & 110(k)(3), 42 U.S.C. 88 7410(k)(1)(B)410(k)(2) &
7410(k)(3). The approved plan and all of the apedoplan revisions
comprise the approved state implementation plan.

Among other elements, the Act requires state implgation plans to
include provisions regulating the construction amztlification of stationary
sources of air pollutants. See, e.g.,.CAA § 110(a)(2)(C), 42 U.S.C.
8§ 7410(a)(2)(C). These provisions are known as s@uvce review (NSR).
The Act specifies different requirements dependomgthe nature of the
“new source” and its location. The Act distingueshbetween “major” and
“minor” new sources and between those areas that aitained the national
ambient air quality standards and those that haie 8ee¢ e.g, CAA 88

165(a), 172(c)(5), 42 U.S.C. 8§ 7475(a), 7502(c)(5)
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A.  Major New Source Review

Under the Act, new source review requires pre-rangson
permitting for all new construction of majeources or majomodifications
of existing sources. In areas that have attaihedn@ational ambient air
guality standards, the major new source review amgis known as the
prevention of significant deterioration (PSD) pragr See e.g, CAA
8§ 160, 42 U.S.C. § 7470. In areas that have tanat the national ambient
air quality standards, the major program is knownnan-attainment new
source review.See, e.gCAA § 171, 42 U.S.C. § 7501.

As the names suggest, PSD permitting is designedorévent
significant deterioration of air quality in are&st have already achieved the
national ambient air quality standards, while nt&tatament new source
review permitting is designed to assure that th&a®is compatible with
timely attainment of the national ambient air dtyalistandards.
Accordingly, non-attainment new source review p&rng is more stringent
than PSD permitting. For example, PSD permitteguires the application
of emission limitations based on “best availablentcad technology”
(BACT) for each relevant pollutant, while non-att@ent new source
review permitting requires the application of liatibns based on the more-

stringent “lowest achievable emission rate” (LAE&) well as off-plant
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emission offsetsCompareCAA § 165, 42 U.S.C. § 74 Abith CAA § 173,
42 U.S.C. § 7503.

A source is deemed major for purposes of nonrattant new source
review if it has a potential to emit a regulatedlygant in excess of 100 tons
per year. CAA 8 302(j), 42 U.S.C. 8§ 7602(j). Famrposes of PSD new
source review, the threshold is the same, (L0O tons per year) for sources
belonging to certain specified industrial categoa@d 250 tons per year for
all other sources. CAA § 169(1), 42 U.S.C. 8 7479(A source is deemed
major in all areas (PSD and non-attainment) ifas la potential to emit in
excess of 10 tons per year of any single HazardauBollutant or 25 tons
per year of all Hazardous Air Pollutants combin€&A 8§ 112(a)(1), 42
U.S.C. § 7412(a)(1). Modifications are consideredjan if they exceed
certain significance thresholdsSee40 C.F.R. 8§ 51.166(b)(23), 30eX.
ADMIN. CoDE 8§ 116.12(18). Sources and modifications thatifalbw these
thresholds are considered minor. Texas has adapigdr new source
review rules at 30 Tex. Admin. Code Chapter 11@&cBapter B, Division 5,
(Nonattainment Review Permits) and Division 6 (fergion of Significant

Deterioration Review).
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B.  Minor New Source Review

Minor new source review pertains to the constarctof new_minor
sources and to_ minomodifications of minor sources. The Act's
requirements for minor new source review programsnaore general than
those for major new source reviekee, e.g.74 Fed. Reg. 51,418, 51,421
(Oct. 6, 2009) (EPA observing that “the Act inclad® specifics regarding
the structure or functioning of minor NSR prograjns*or example, the Act
does not specify that minor new source review @EOFE require
preconstruction permits. Instead, the Act diremtdy that a minor new
source review program provide for the regulatiorth@ “modification and
construction of any stationary source within theaarcovered by the plan as
necessary to assure that the national ambient wality standards are
achieved.” CAA 8 110(a)(2)(C), 42 U.S.C. 8 741(HKC). This includes
enforcement measuresd. EPA’s implementing regulations for minor new
source review likewise are general in naturfgee40 C.F.R. 88 51.160-
51.164; 74 Fed. Reg. at 51,421 (EPA describingiter new source review
rules as being “stated in very general terms”).usiiSIP-approved minor
new source review programs can and do vary widely fstate to stateSee
75 Fed. Reg. 19,468, 19,485 (Apr. 14, 2010) (“WBAEagree that states

have great flexibility to create their own Minor RSIP programs.”).
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Texas has adopted rules establishing severalreiiffeminor new
source review authorization mechanisms. The mesmaninclude general
minor new source review permitting codified at 3@xT Admin. Code
Chapter 116, Subchapter B, Division 1; standardngerules codified at
Chapter 116, Subchapter F; and permits by rulefieddat Chapter 106.
The general new source review rules create a ocasade permitting
regime, while the rules for standard permits andngs by rule allow for
authorization of certain facilitiésvithout a case-by-case review by TCEQ.
EPA has approved all three of these minor new soregiew mechanisms
into Texas’s state implementation plan.

lI. Texas's Flexible Permits Program

Since 1994, Texas's minor new source review progtas also
included the Flexible Permits Program, which is thigbject of this
proceeding. TCEQ, then known as the Texas NatlRakource
Conservation Commission (TNRC&promulgated rules implementing the
Program and submitted those rules for EPA’s appriovha994. TCEQ also

submitted Program rule revisions for EPA’s appramal 998, 2000, 2001,

2 A “facility” is a discrete or identifiable pointf@ir contaminants.See30 TEx. ADMIN.
CoDE § 116.10(6)&(17). Texas uses the term as an afpnv to the term “unit” or
“emissions unit.” “Facility” does not refer to tlemtirety of a plant such as a refinery or
power station, which typically have numerous féies.

% For purposes of this brief, TCEQ refers to TCE@ &s predecessor agency, TNRCC.
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2002, and 2003.See75 Fed. Reg. at 41,314-15 (summarizing affected
rules).

A. Purpose and Background of the Program

Texas’s Flexible Permits Program was an effortwgng out of the
recommendations of the TCEQ’s Task Force 21, ta meras’s urgent goal
of reducing air pollution from “grandfathered” faties,* as well as to bring
greater efficiency to the air permitting procesSeel19 Tex. Reg. 7334
(1994); see alsolndex #19, App. P, at 1 (TCEQ Comments on EPA’s
Proposed Disapproval of Flexible Permits Program)lhe Program
encouraged participation by “grandfathered” faiefitand greater control of
air emissions by offering as an incentive operatdtexibility through the
use of emission capsSeel9 Tex. Reg. at 7334pe alsdndex #19, App. P,
at 1. At the time Texas proposed and adoptedeatsildte Permits Program,
EPA was also entertaining the idea of a more flexibap-based permitting
regime. Seelndex #72, App. C (EPA Comments on Proposed Fexib

Permits Program (Oct. 31, 1994)) (“Many of the reotendations under

* A “grandfathered” facility is one constructed befoTexas initiated its air permit
program in 1971 and not modified in any way thatuldorequire permitting or the
modernization of emission controlsSeeTex HEALTH & SAFETY CODE § 382.0518(Q)
(excluding facilities existing before 1971 from poastruction permit requirement).
Grandfathered facilities are now virtually extinotder Texas law. In 2001, the Texas
Legislature required all grandfathered facilitieseither obtain current authorization or
shutdown. SeeTEx HEALTH & SAFETY CODE 8§ 382.05181. Grandfathered facilities still
exist under federal law outside of Texas.
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consideration by [the national NSR reform] subcotteri are similar to the
[Flexible Permits Program] revisions under consatien.”).

While EPA encouraged Texas to coordinate its effostith the
national subcommitteed., Texas did not wait for the federal government to
address the air quality problems posed by the nowselgrandfathered
facilities in Texas. Instead, Texas acted by adgpthe Flexible Permits
Program in 1994. EPA's efforts did not come tatfom for another_eight
years when EPA adopted its Plantwide Applicabilitynit (PAL) Program
(a cap-based federal majoew source review program that differs markedly
from Texas's Flexible Permits Program). 67 Fedg.R&0,290 (Dec. 31,
2002). By that time Texas had already significargiduced the emission of
air pollutants from grandfathered facilities, dttriable in part to the Flexible
Permits Program. SeeIndex #17, App. S, at 1-2 (TIP Comments on
Proposed Disapproval of Programnsge also/4 Fed. Reg. at 48,485 (EPA
observing that “[tjhe Program did result in granbdéxed facilities
voluntarily imposing emission controls and limititigeir emissions using a
Flexible Permit.”).

B. Key Provisions of the Flexible Permits Program

A Flexible Permit is a preconstruction permit. niay be used to

authorize the construction of a new facility or thedification of an existing

10



Case: 10-60614 Document: 00511313153 Page: 26 Date Filed: 12/06/2010

facility. 30 Tex. ADMIN. CoDE 8§ 116.710(a). A Flexible Permit may, for
any particular pollutant, include an emission capltiple individual
emission limits, or a combination of a cap andvrdlial emission limits, as
specified in the permit application as well as tpermit. See id.
88 116.711(13)(D)&(E), 116.715(c)(7). Flexible s cannot be used to
authorize major new construction or major modifimas of existing
facilities; such authorizations are obtained thfouBexas’'s major new
source review rulesSee id8§ 116.711(8)&(9). Although majarew source
review authorization is distinct from the Programisor new source review
authorizationjd., TCEQ's practice is to include both authorizatianighin
the same document.

Emission caps are established by adding the emss$calculated for
each facility based on the application of curremstBAvailable Control
Technology [BACT] at expected maximum capacity."0 Bex. ADMIN.
CoDE § 116.716(a). BACT is applied “with consideratgimen to technical
practicability and economic reasonableness of riequor eliminating the
emissions from the facility . . . .”Id. § 116.711(3). The Program also
prohibits backsliding on pollution controlsld. (“[T]he existing level of
control may not be lessened for any facility.”yn dddition to establishing

emission caps, the applicant must specify the obtgchnology to be used

11
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at each facility, “demonstrate compliance withaftission caps at expected
maximum production capacity,” and demonstrate tiwatfacilities under the
Flexible Permit will “achieve the performance spied in the flexible
permit application.” Id. § 116.711(7)&(14). Caps are established and
Flexible Permits are issued only through an indigid case-by-case
permitting processSeee.g, id. § 116.711see alsolndex #34, App. F, at 3
& 7 (Flexible Permit Application Guidange

Once issued, a Flexible Permit allows the opertdomake certain
physical and operational changes without amendiegermit. See30 TExX.
ADMIN. CopE 88 116.10(9)(E). However, a Flexible Permit does
authorize any change that would result in (1) angrease in actual
emissions at facilities not covered by the perif@j; any emission increase
exceeding the limitations specified in the perng8) any representation
made in the permit application; or (4) any othemagal or special condition
of the Flexible Permit.Id. 8§ 116.720 & 116.721. An operator may, for
example, make changes in throughput or feedstttl§ 116.721(c).

C. Clarifying Amendments

TCEQ recently proposed but has not yet adoptedifysltey
amendments to the Flexible Permits Program, inodimendments that

address concerns expressed by EPA. 35 Tex. R2§.(3udly 2, 2010). The

12
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proposed amended rules are not before the Coume rdles that are before
this Court are those currently codified at 30 T&amin. Code Chapter 116,
Subchapter G.

SUMMARY OF ARGUMENT

EPA’s disapproval of Texas’'s Flexible Permits Ravg is arbitrary,
capricious, in excess of its authority under thaéefal Clean Air Act, and
otherwise not in accordance with the law. EPAsagproval demonstrates
its fundamental misunderstanding of the Prograntsps, purpose, and
requirements, all of which are designed to proagcguality consistent with
the federal Clean Air Act, as well as the Texasa@lAir Act. First, EPA
mistakes the Flexible Permits Program—a minm@w source review
program—for a substitute majonew source review program, and,
accordingly, disapproves of the Program as a nr&er source review state
implementation plan revision.

EPA commits this error despite TCEQ rules, regulatustory and
guidance that unambiguously require applicabili&gedminations for major
new source review. Moreover, EPA fails to give gmo deference to
TCEQ's interpretation of Texas'’s rules—as the laguires—and instead
EPA imposes its own mistaken interpretation. EPA&ion is thus

arbitrary, capricious, and not in accordance witle faw. EPA then

13
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compounds the problem by allowing its mistake twicds consideration of
the Flexible Permits Program as a minew source review program. EPA
disapproves of the Program as a minor new sourceewe state
implementation plan revision based in part on igatusion that the
Program is a substitute majoew source review program.

In addition, EPA exceeds the federal Clean Air Acgquirements for
review of minornew source review state implementation plan remsiby
Imposing its own policy preferences on Texas. deslso by imposing
criteria for the approval of state implementatidanprevisions that are found
nowhere in the Clean Air Act, EPA’s regulations &aproval of minor new
source review program revisions, or even relevaBA Euidance. For
example, EPA would require specific and detailed nnooing,
recordkeeping, and reporting rules where genelas suffice under the Act,
regulations, and guidance.

Finally, EPA bases its disapproval of the Prograntomplaints that
ignore the explicit Program rules. For exampleAE®mplains that it is
difficult for EPA and public to determine which fhites are covered by a
Flexible Permit when the rules require such infdramato be identified in

both the Flexible Permit application and the FléxiBermit.

14
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Because EPA: (1) fundamentally misunderstands Texaexible
Permits Program, beginning with its erroneous assioh that the Program
could be a substitute major new source review og(2) imposes its own
policy preferences on Texas in violation of theeied Clean Air Act; (3)
fails to give proper deference to Texas'’s intemdren of Texas’s rules; and
(4) bases its disapproval on complaints that defy Program’s explicit
language, EPA’s disapproval of the Program is eatyt capricious, an
abuse of discretion, and not in accordance witHahe

STANDARD OF REVIEW

This Court reviews EPA final action on state inmpéntation plan
revisions under the Administrative Procedure Adbich requires reversal if
the action is “arbitrary, capricious, an abuse istition, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A). Areagy action must be set
aside if it is in excess of statutory authority.US.C. § 706(2)(B)-(C)see,
e.g., Amer. Forest & Paper Ass'n v. EP7 F.3d 291, 294 (5th Cir. 1998).
An action is arbitrary and capricious where:

[T]he agency has relied on factors which Congress hot

intended it to consider, entirely failed to conside important

aspect of the problem, offered an explanation f®rdecision

that runs counter to the evidence before the agemrcys so

implausible that it could not be ascribed to aed#hce in view
or the product of agency expertise.

15
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Louisiana Env. Action Network v. EP882 F.3d 575, 582 (5th Cir. 2004)
(quoting Texas Oil & Gas Ass’'n v. ERA61 F.3d 923, 934 (5th Cir. 1998)
(citing Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auttess. Co, 463
U.S. 29, 43 (1983)). The agency must “examine riflevant data and
articulate a satisfactory explanation for its actimcluding a rational
connection between the facts found and the choiaderh BCCA Appeal
Group v. EPA355 F.3d 817, 824 (5th Cir. 2003).

In considering interpretations of the federal @léar Act, this Court
would defer to EPA.Chevron U.S.A,, Inc. v. NRD@67 U.S. 837 (1984).
However, this case presents competing interpreisind state law. “EPA is
to be accorded no discretion in interpreting state.” Florida Power &
Light Co. v. Costle650 F.2d 579, 588 (5th Cir. 1981). Instead, ERAuld
“defer to the state’s interpretation of the ternfisite air pollution control
plan when said interpretation is consistent wite tlean Air Act.” Id.
(citations and internal quotes omitted).

ARGUMENT
l. EPA’s Disapproval of Texas’'s Flexible Permits Pogram As a
Substitute Major New Source Review Revision Is Arlirary,
Capricious and Contrary to Law.

Texas’s Flexible Permits Program is a state mimew source review

program. It includes explicit provisions requiringmpliance with Texas'’s

16
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SIP-approved major new source review rules—bothnforattainment and
prevention of significant deterioration review. €TrtProgram is not a
substitute major new source review state implentimaplan revision;

rather it is a state minor new source review pnogthat references and
leaves wholly intact Texas’'s SlIP-approved major ns@urce review
program. Because the Program requires compliarbeli@xas’s major new
source review rules, the Program cannot be us&itdomvent major new
source review and applications for Flexible Permetguire an evaluation of
major new source review applicability.

EPA'’s findings to the contrary are implausible, déinely betray EPA’s
fundamental misunderstanding of the Program. Efres both the plain
meaning of the Program rules and Texas's long-stgnohterpretation of
the Program rules. EPA fails to accord TCEQ appate deference in
TCEQ'’s interpretation of TCEQ rules. And EPA impeoly substitutes its
own poorly supported interpretation as it makeshis case for disapproval
on the grounds that the Program is a major newcsoueview state
implementation plan revision. EPA has thus actdxtrarily, capriciously,
and not in accordance with the law in its disapptasf Texas'’s Flexible
Permits Program as a substitute majoew source review state

implementation plan revision.

17
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A. EPA’s Finding That the Flexible Permits ProgramDoes Not
Explicitly Require Sources to Comply with Major NSR
Rules is Arbitrary and Capricious.

Under Texas’s Flexible Permits Program, any peradm would
make a change that triggers major new source rewestcomply with
Texas’s major new source review requirements. réairement is express.
The Program rules provide:

(8) Nonattainment review. If the proposed facjligroup of

facilities, or account is located in a nonattaintarea,_each

facility shall comply with all applicable requiremts
concerning nonattainment review in this chapter

(9) Prevention of Significant Deterioration (PSByiew. If the
proposed facility, group of facilities, or accoustfocated in an
attainment area, each facility shall comply with aplicable
requirements in this chapter concerning PSD review

30 Tex. ADMIN. CoDE § 116.711(8)&(9) (emphasis added). The referenced
“applicable requirements . . . in this chapter” caming nonattainment and
prevention of significant deterioration review-e;, concerning major new
source review—are Texas's major new source revielgsrat 30 Tex.
Admin. Code Chapter 116, Subchapter B, Division Niorattainment
Review Permits) and Division 6 (Prevention of Sigaint Deterioration
Review). Thus, the Program is not a substituteomagw source review

state implementation plan revision; rather it istate minor new source

18
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review program that references and leaves whotBcinTexas’s major new
source review program.

But incredibly, EPA finds that section 116.711(89&(“do not
explicitly require sources to comply with the MajNSR rules.” 75 Fed.
Reg. at 41,319. To be clear, the nonattainmenipagekention of significant
deterioration review requirements identified ints®c 116.711(8)&(9)are
the “Major NSR rules.” Texas has no other majow is@urce review rules.

Thus, when Texas commands that “each facility skalnply with all

applicable requiremeritoncerning nonattainment and PSD review, it is

explicitly requiring sources to comply with the “fda NSR rules.” EPA’s
finding to the contrary is simply implausible. illustrates the profound
disconnect between the actual substance of TexBEgible Permits
Program and the bases EPA expresses to justifiysépproval.
B. EPA’s Finding That the Flexible Permits Program is
Ambiguous about the Obligations to Comply with Maja
NSR Rules is Arbitrary and Capricious.
EPA further complains that the Program rules do ‘feplicitly
require a Major NSR applicability determination” ofprohibit
circumvention of Major NSR” in a manner “similaid two of Texas’s other

minor new source review authorization mechanismamealy Texas’s

Standard Permits and Permits by Rule. 75 Fed. &efl,329. EPA asserts

19
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that this creates “unacceptable ambiguity,” 75 Faely. at 41,329, or at least
a ‘“potential for an unacceptable ambiguitgbout a permit holder’s
obligations to continue to comply with the Major RiSequirements.” 75
Fed. Reg. at 41,319 (emphasis added).

In fact, there is no such ambiguity—or even theepbéal for
ambiguity. Texas’s major new source review ruleégs—those referenced at
section 116.711(8)&(9)—explicitly require any chanthat constitutes a
“major modification” to undergo major new sourceriesv. See30 TEX.
ADMIN. CoDE §§ 116.150(b), 116.151(a), & 116.160(@e alsdndex #34,
App. F, at 4 Flexible Permit Application Guidany€“The applicant must
provide an applicability demonstration with thexflde permit application. *
* * Subchapter G does not affect the applicabiifyNon-attainment or PSD
review . . .."). Indeed there is no circumventiof major new source
review without a violation of Texas’s major new smireview rules.

Any such violation would subject the owner or opardo penalties
and injunction under the Texas Clean Air AGeeTEX. HEALTH & SAFETY
CoDE 8§ 382.085 (prohibition against causing, sufferiradlowing, or
permitting emission in violation of statute or nulerex. WATER CODE
88 7.051 (administrative enforcement), 7.101 (ganerohibition against

violating statute or rules), 7.105 (enforcementcourt), 7.177 (criminal

20
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enforcement of Texas Clean Air Act), 7.179 (crinhin@enalties for
intentionally or knowingly making false represemas and failing to file or
maintain required records). Such a violation walkb subject the owner or
operator to enforcement by EPA or the publgeeCAA § 113, 42 U.S.C.
§ 7413 (EPA enforcement; criminal penalties); CAA384, 42 U.S.C.
§ 7604 (citizens suits).

Moreover, the provisions in the Flexible Permitsdgtam that require
sources to comply with the major new source reviedes are nearly
identical to those in Texas’s SIP-approved genarabr new source review
program. Compare30 Tex. ADMIN. CobE § 116.111(a)(2)(H)&(I)with
116.711(8)&(9). EPA approved the provisions in TZ& general minor
new source review rules as part of Texas’s stafgementation plan but
now disapproves of nearly identical language as qfahe Flexible Permits
Program. It is not clear how EPA can find that theguage allows
“unacceptable ambiguity” when used in its FlexiBlermits Program given
that EPA has approved of the language as parteofgémeral minor new
source review rules. And indeed, EPA did not tagsue with these
provisions when it commented on TCEQ’s proposedxiBle Permits
Program. SeeIndex #72, App. C (EPA Comments). In fact, EPA’s

complaint is recently formulated.

21
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EPA argues that the purported ambiguity resultsficCEQ treating
“similar types of NSR programs” inconsistently. 75 Fedg.Rat 41,319
(emphasis added). EPA explains that “[t]he suladi®rogram is analogous
to other Minor NSR programs (Standard Permits aginiRs by Rule) . . .
because they too provide a different permit opfanfacilities.” 75 Fed.
Reg. at 41,329. EPA further argues that theseranog (e, Flexible
Permits, Standard Permits, and Permits by Rule)aastogous in that all
three “exempt facilities from obtaining a sourcedfic (i.e., case-by case)
permit.” 75 Fed. Reg. at 41,329. It is true ttiese three programs are
alternatives to the general minor new source reviauthorization
mechanism.

However, having in common that they “provide a eliéint permit
option” is scant similarity. In fact, the Stand&drmits and Permits by Rule
authorizations are quite dissimilar from authoimas under the Flexible
Permits Program. Standard Permits and Permitsuby &e authorizations

claimed by an owner or operathirough a registration processSeee.g,

30 Tex. ADMIN. CoDE 88 106.6 (Permits by Rule) & 116.611 (Standard

Permits). By contrast, authorizations under trexiBle Permits Program—

> In fact, some Permits by Rule can be claimed evignout notification to, much less
registration with, TCEQ.Sege.g, 30 Tex. ADMIN. CoDE 88 106.141 (Batch Mixers) &
106.221 (Extrusion Presses).
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like those under TCEQ’s general minor new souregeve requirements—

are issued individually by TCE@Qnly after the TCEQ reviews and considers

each application on a case-by-case basis and deesrthat the owner or
operator will satisfy all Program requirements,luding the requirement to
comply with major new source review.

It is appropriate that the rules for authorizatidghat an owner or
operator can simplyclaim include explicit instructions regarding
applicability determinations and circumvention. tBsuch explicit
instructions are entirely unnecessary where TCEQcharged with
scrutinizing a permit application before it grarasthorization. This is
particularly true in the case of both Texas’s gaheninor new source
review rules and its Flexible Permits Program ruidere the rules compel
compliance with all applicable major new sourcaeesmules.

Again, the Flexible Permits Program requidesth the owner or
operator’'s compliance with the major new sourceene@wulesand TCEQ'’s
case-by-case review of the permit applicatioefore TCEQ will grant
authorization. Thus, the Program is analogouseta$’s general individual
case-by-case minor new source review rolgsnotto the Standard Permits
and Permits by Rule programs. Accordingly, thegPam’'s lack of an

explicit applicability determination requirement dana circumvention
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prohibition “similar’ to those contained in the rules for Standard fReramd
Permits by Rule creates no ambiguity.

Because the compared authorization mechanismsuadarentally
dissimilar in ways related directly to the manned &xtent to which TCEQ
must guard against circumvention, there is no measoexpect that the
TCEQ will use the same language to guard agaimstimvention. And
there is simply no reason for the case-by-caseilffeeermits Program to
include the specific language employed in connactwith the two
registration mechanisms.

EPA’s findings that the Flexible Permits Programesu“do not
explicitly require sources to comply with the MajdBR rules” and present
the “potential for an unacceptable ambiguitgbout a permit holder’s
obligations to continue to comply with the Major RiSequirements,” 75
Fed. Reg. at 41,319 (emphasis added), run so coumtehe explicit
requirements of section 116.711(8)&(9) of the Pangrules and the major
new source review rules that they are arbitrary@qticious.

C. EPA’'s Substituting Its Interpretation of the Flexible

Permits Program Rules For TCEQ’s Long-Standing
Interpretation is Contrary to Law.

Consistent with the plain meaning of the Prograexglicit rules,i.e.,

30 Tex. Admin. Code 8 116.711(8)&(9), TCEQ has lengressed its intent
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that the Flexible Permits Program is submitted asrer new source review
program. Moreover, EPA acknowledges Texas's inteat the Program
applies only to_ minonew source review. 75 Fed. Reg. at 41,313 (“EPA
understands that the TCEQ intended for the subini®eogram to be a
Minor NSR program . . . ."); 75 Fed. Reg. at 41,3t8/e [EPA]
acknowledge TCEQ’s description that it intendsnpliement the submitted
Program in such a manner that [it] does not superslee duty to comply
with the Texas Major NSR SIP."see also74 Fed. Reg. 48,480, 48,487
(Sept. 23, 2009) (wherein EPA cites half-dozenainsés, dating back to
1994, of Texas expressing such intent in “corredpane and other
materials”).

In addition, EPA acknowledges that companies tlaatha Flexible
Permit understand that they are nevertheless algndoto comply with all
applicable_majonew source review requirements. 75 Fed. Regl&2%
(EPA observing “that companies complying with a xidée Permit
understand the continued obligation to comply ik SIP-approved Major
NSR program at all major stationary sources andomagodifications.”).
But despite TCEQ being abundantly clear and cagisidior over sixteen
years in its interpretation and application of a&n Program rules, and

despite the regulated community’s understandingtsobligations under
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those rules, EPA now disapproves the Program bagea its recently
formulated—and poorly supported—interpretation @gurported potential
ambiguity allows for potential circumvention of mapew source review.

This is a legally invalid basis for disapprovingetProgram. EPA
must “defer to the state’s interpretation of them® of its air pollution
control plan when said interpretation is consistgith the Clean Air Act.”
Florida Power, 650 F.2d at 588 (brackets omitted). EPA’s intetqtion is
owed no deference here. This is particularly gueen that Texas’s long-
standing interpretation is “consistent with thea@l&\ir Act,” id., while EPA
has only recently chosen an interpretation puttiregProgram at odds with
the Clean Air Act. Moreover, even if there werebaguity in the Program,
this Court’s precedents would compel that it b@Iked in favor of TCEQ'’s
interpretation.Belt v. EmCare, In¢444 F.3d 403, 408 (5th Cir. 2006) (“[I]f
the regulation is ambiguous, the [promulgating]rexyés interpretation . . .
Is ‘controlling wunless plainly erroneous or incatent with the
regulation.”) (quotingAuer v. Robbinss19 U.S. 452, 461 (1977)).

Texas’s Flexible Permits Program contains explipitovisions
requiring compliance with Texas’s major new soureeiew rules. Thus,
applications made under the Program require aruatrah of major new

source review applicability and the Program carye®tused to circumvent
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major new source review. However, EPA ignores lloghplain meaning of
the Program rules and Texas’s long-standing iné¢aion of the rules.
Instead, it improperly substitutes its own poorgasoned interpretation.
Accordingly, EPA’s disapproval of the Flexible P&snProgram as a
substitute major new source review state implentiemglan revision is
arbitrary, capricious, and contrary to law.
[I.  EPA’s Disapproval of the Flexible Permits Progam As a Minor
New Source Review Program Is Arbitrary, Capricious, and

Contrary to Law.

A. EPA Has Limited Authority Over Minor New Source
Review Programs.

Under the Clean Air Act, implementation plans subedi by the
states must include minolew source review programs that “provide for the
. .. regulation of the modification and constrantof any stationary source

within the areas covered by the plan as neceseaagdure that the national

ambient air quality standards are achieved .” CAA 8§ 110(a)(2)(C), 42

U.S.C. § 7410(a)(2)(C) (emphasis added). The Abttwa for the

disapproval of a plan revision only where “the s would interferavith

any applicable requirement concerning attainmemnt weasonable further
progress” with respect to national ambient air fyadtandards. CAA
8§ 110(), 42 U.S.C. § 7410( (emphasis added). Importantly, by requiring

disapproval where the plan revision “would integferthe Act does not
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contemplate disapproval merely for the speculatigessibility of
interference.

State implementation plans must also comport witlPAE
regulations. But while the regulations that pertéd majornew source
review state implementation plan revisions are lgighescriptive, those that
pertain to_minomew source review plan revisions are general inraa—
and spare. Comparg e.g, 40 C.F.R. § 51.165 and Part 51, Appendix S
(eighty-plus pages of majddSR requirementslith 40 C.F.R. 88 51.160 —
51.164 (not quite two pages of miNER requirements). Of the minoew
source review plan requirements, EPA cites onad«.F.R. 88 51.160 and
51.161 as grounds for its disapprovéaée’5 Fed. Reg. at 41,330 & 41,332.
These rules require that the plan include procegdilvat: (1) enable the state
to determine whether the construction or modifmatf a stationary source
will violate the control strategy or interfere wititainment or maintenance
of national ambient air quality standards; (2) mr@vsuch violations and
interference; (3) require the owner or operatosubmit information about
the source and related emissions; (4) identifytypes of sources subject to
the review process; (5) discuss applicable airigudhta and modeling; and

(6) provide for public comment. 40 C.F.R. 88 50.8651.161.
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EPA notes that the minor new source review progvathin each
state’s implementation plan is “designed to endbat the construction or
modification of any stationary source does notriete with the attainment

of the NAAQS.” 74 Fed. Reg. at 51,421. And EPAalbes that “[a]side

from this requirement, which is stated in broadn®rthe Act includes no

specifics regarding the structure or functioningnmhor NSR program$

74 Fed. Reg. at 51,421 (emphasis addé&t)r do EPA’s minor new source
review rules impose specific requirements. 74 Feh. at 51,421 (“The
implementing regulations, which are found at 40 CBER160 through

51.164, also _are stated in very general térrfamphasis added)). Thus,

EPA lacks the authority to impose its prefereneggmrding the structure or
functioning of minor new source review programstos states See74 Fed.
Reg. at 51,421 (“SIP-approved minor NSR progranms\@y quite widely
from State to State.”); 75 Fed. Reg. at 19,485 ({®RA] agree that states
have great flexibility to create their own Minor RSSIP programs.”). If
EPA wants to be more prescriptive as to the reqmerdgs for the review of
minor new source review state implementation plawisions, it should

promulgate rules to that effect.
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B. EPA’s Disapproval of the Flexible Permits Progran As a
Minor New Source Review Program Is Arbitrary,
Capricious, and Contrary to Law Because It Is Predtated
on EPA’s Erroneous Findings That the Program Is Not
Clearly Limited to Minor New Source Review and Allovs
Circumvention,

EPA has acted arbitrarily and capriciously in fmglthat the Program
rules “do not explicitly require sources to compiyth the Major NSR
rules,” 75 Fed. Reg. at 41,319, when section 116§8)&(9) do exactly that.
And EPA has acted contrary to law to by supplanfic=Q’s long-standing
interpretation and application of the Program amstéd to_minomew source
review with EPA’s interpretation, based on its r@bealleged “ambiguity,”
that the Program allows circumvention _of maj@aw source review. EPA
has failed to accord TCEQ proper deference intikerpretation of its own
Program rules. Despite EPA’s arbitrary, capricjowd unlawful
disapproval, Texas'’s Flexible Permits Program Basighe requirements for
a state minor new source review state implememtgtian revision.

EPA predicates its disapproval of the Flexiblentes Program as a
minor new source review state implementation péuision on its erroneous
findings that the Program *“is not clearly limitedlp to Minor NSR and it
does not prevent circumvention of the Major NSR &Buirements.” 75

Fed. Reg. at 41,330. As discussed above, EPAmBIgiincorrect in these

findings. The Program rules explicitly compel cdiapce with all SIP-
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approved major new source review requiremeses30 TEX. ADMIN. CODE
§ 116.711(8)&(9), and circumvention of the requiesits subjects an owner
or operator to enforcement under state and fettasal

EPA’s claim that the Program does not prevent amgention is all
the more astounding given that EPA does not ideatgingle instance from
the Program’s sixteen-year history in which any ewor operator used the
Program to circumvent major new source revielhis is despite EPA’s
oversight authority for the major new source reviaves referenced by
section 116.711(8)&(9).See e.g, CAA 88 113, 114 & 167, 42 U.S.C. 88
7413, 7414 & 7477. EPA’s claim that the Progranoésl not prevent
circumvention,” 75 Fed. Reg. at 41,330, simply doessquare with sixteen
years of experience. EPA has judged the Prograorrectly even after the
facts are in. By repeating and compounding iterexous conclusion that
the Program is not limited to minor new source @evand does not prevent
circumvention of major new source review in conimct with its
disapproval of the Program as a mim@aw source review Program, EPA’s

disapproval is arbitrary, capricious, and conttariaw.
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C. EPA's Finding that the Flexible Permits Program’s
Monitoring, Recordkeeping, and Reporting Requiremeis
Lack Sufficient Detail Is Arbitrary, Capricious, and
Contrary to Law.

EPA complains that the Flexible Permits Program ¢jeneric
concerning the types of monitoring that is requiréaiat it lacks sufficiently
“detailed MRR [monitoring, recordkeeping and repwi requirements,”
and that “[tlhere are no specific up-front methadpés in the Program to be
able to determine compliance.” 75 Fed. Reg. 8311, EPA finds that this
allows the director too much discretion in choositilge monitoring,
recordkeeping, and reporting requirements for iigdial permits. 75 Fed.
Reg. at 41,325 (“EPA finds such director discretipmovisions are not
acceptable for inclusion in SIPs . . . ."). EPAgwes that “without
specialized MRR requirements in the submitted Rnogrit is difficult for
EPA or the public to determine which units are cedeby a Flexible
Permit, which modifications to non-covered unite aovered by a Flexible
Permit, whether a covered unit is subject to thession cap or an individual
emission limitation, whether a unit is subject tdlbthe cap and a limitation,
or whether a cap or a limitation applies and wheapplies.” 75 Fed. Reg.
at 41,331. EPA concludes that the Program is thereinenforceable, does

not assure the permit holder’s compliance, and doégrevent interference

with the national ambient air quality standardS.Féd. Reg. at 41,331.
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It is true that TCEQ has chosen to make the Programonitoring,
recordkeeping, and reporting rules more generahis s by design. It
works in coordination with requirements for greatgecificity in the
Flexible Permit application representations, whacé binding on the source
and which create a robust and enforceable Prograrhis is Texas’s
prerogative. There is no legal requirement thatRhogram contaispecific
or detailedmonitoring, recordkeeping, and reporting provisioreEPA lacks
the authority to impose its preferences on Texgsarding the structure or
functioning of the Program. The Clean Air Act niess such decisions to
the States.See, e.g.CAA § 107(a), 42 U.S.C. 8§ 7407(a) (giving the ate
“primary responsibility” for specifying the mannar which national air
guality standards are meBCCA Appeal Group355 F.3d at 822 (“[T]he
states have broad authority to determine the mstlod particular control
strategies they will use to achieve the statutequirements.”); 74 Fed. Reg.
at 51,421 (EPA observing that “the Act includesspecifics regarding the
structure or functioning of minor NSR programs’Moreover, several of
EPA’s observations about the Program simply dosaoiare with the facts.
Accordingly, and as detailed below, EPA’s disapptouf the Flexible

Permits Program based on its complaint that theitoramy, recordkeeping,

33



Case: 10-60614 Document: 00511313153 Page: 49 Date Filed: 12/06/2010

and reporting requirements lack sufficient detaiarbitrary, capricious, and
contrary to law.

1. EPA’'s Disapproval of the Same Monitoring,
Recordkeeping, and Reporting Requirements |t
Approved As Part of The General Minor New Source
Review Rules is Arbitrary.

EPA disapproves of the Program’s monitoring, rekeeping, and
reporting requirements at 30 Tex. Admin. Code 8%.711(2) and
116.715(c)(4)-(6). 75 Fed. Reg. at 41,331. Thesplirements are as
follows:

(2) Measurement of emissions. The proposed facitjtgup of
facilities, or account will have provisions for nseang the
emission of air contaminants as determined by ttexwdive
director. This may include the installation of saimgp ports on
exhaust stacks and construction of sampling plai$ornn
accordance with guidelines in the “Texas Naturabdrece
Conservation Commission Sampling Procedures Manhual.

30TEX. ADMIN. CODE§116.711(2).

(4) Sampling requirements. If sampling of stackspoocess
vents is required, the flexible permit holder shadhtact the
commission’s Office of Compliance and Enforcemenbrpto

sampling to obtain the proper data forms and pnoesd All

sampling and testing procedures must be approvedhby
executive director and coordinated with the appeateregional
office of the commission. The flexible permit halde also

responsible for providing sampling facilities armhducting the
sampling operations or contracting with an indegend
sampling consultant.

d. § 116.715(c)(4).
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(5) Equivalency of methods. It shall be the respulity of the

flexible permit holder to demonstrate or otherwpsstify the

equivalency of emission control methods, samplimgother
emission testing methods, and monitoring methodpgsed as
alternatives to methods indicated in the conditi@fsthe

flexible permit. Alternative methods shall be apgdlifor in

writing and must be reviewed and approved by thecetive
director prior to their use in fulfilling any reqements of the
permit.

Id. 8 116.715(c)(5).
(6) Recordkeeping. A copy of the flexible permioral with
information and data sufficient to demonstrate kcw@us
compliance with the emission caps and individualissmn
limitations contained in the flexible permit shb# maintained
in a file at the plant site and made availablehat trequest of
personnel from the commission or any air polluticontrol
program having jurisdiction. * * * Additional recdkeeping
requirements may be specified in special conditatteched to
the flexible permit. Information in the file shdde retained for
at least two years following the date that the nimfation or data
IS obtained.
Id. 8§ 116.715(c)(6). Thus, the monitoring, recordlegpand reporting
rules give the executive director the discretionestablish appropriate
emission measuring requirements and to approveamipkng and testing
procedures and methods, and they require the osvngperator to maintain
information sufficient to demonstrate “continuousmpliance with the
emission caps and individual emission limitationkd”

While these rules are general in nature, the reqents themselves

are specified in detail in the permit. Thus, sfie@nd detailed monitoring,
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recordkeeping, and reporting requirements are eeédle, they do assure
the permit holder’'s compliance, and they are mbas tadequate to prevent
interference with the national ambient air quastgndards. In fact, EPA
has approved “he same MRR requirements” into Texastate
implementation plan as part of the general minav seurce review rules.
See75 Fed. Reg. at 41,331 (admission by EPA that Stifemitted Program
requires the same MRR requirements . . . as ddtRerules codified in
Subchapter B of Chapter 116”). EPA acted arblyrdoy disapproving the
same monitoring, recordkeeping, and reporting rakepart of the Flexible
Permits Program that it approved as part of theeggmminor new source
review rules.
2. EPA’s Conclusion That the Program’s Monitoring,

Recordkeeping, and Reporting Requirements Do Not

Assure the Permit Holder's Compliance Defies the

Program’s Clear Language.

EPA’s justifications for disapproval of monitoringecordkeeping,
and reporting requirements it once approved andgps inevitably, at odds
with the clear language of the requirements. Kkangle, the recordkeeping
requirement compels the owner or operator to miainiaformation
sufficient to demonstrate “continuous compliancehwthe emission caps

and individual emission limitations.” 30 EX. ADMIN. CODE

8§ 116.715(c)(6). To the extent there is more tbhaa applicable state or
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federal requirement, the Program requires that ftlost stringent limit or
condition shall govern and be the standard by witicimpliance shall be
demonstrated.d. § 116.715(c)(10). The recordkeeping requiremeatso
clear that compliance demonstration information hlnesmade available to
“any pollution control program having jurisdictidn.ld. 8§ 116.715(c)(6).
This includes EPA. Yet, despite the clear and reefable requirement that
owners and operators maintain information that destrates continuous
compliance, EPA somehow concludes that the progta@s not assure the
permit holder's complianceSee75 Fed. Reg. at 41,331. Thus, once again,
EPA'’s interpretation of the Program is at odds w#hclear language.

3. EPA’'s Characterization of the Flexible Permits
Program as Complex and Intricate Is Arbitrary.

EPA justifies its disapproval of monitoring, reckegping, and
reporting requirements it had once approved, byadtearizing the Flexible
Permits Program as “complex and intricate.” 75.FRel. at 41,331. EPA
explains that “the underpinnings of the submittedgPam areso complex
that even for a Minor NSR SIP program, there shbeldnore detailed MRR
requirements to ensure that the emission cap anddividual emission
limitations in the Flexible Permits are enforcedbl@&5 Fed. Reg. at 41,331
(emphasis added). But EPA’s characterization efRhogram as beingp

complex and intricatés really a mischaracterization given that the ysial
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Is relative to the general minor new source rewial@s in which the same
monitoring, recordkeeping, and reporting rules wagproved.

EPA offers little description or examination of haotlve Flexible
Permits Program is complex and intricate. But El®As argue:

A Texas Flexible Permit may apply to hundreds aisatilar

units. These covered emission units can varyza and type

of operations as well as having widely differenguiatory

requirements and different applicable testing nesjuents.

74 Fed. Reg. at 48,490. Indeed, “hundreds of rdiksi units” varying in
size and type and “having widely different regutgt@nd . . . testing
requirements” sounds “complex and intricate.” dtfair to say that air
permitting can be complex.

However, the exact same observation EPA makes wagfard to
Flexible Permits can be made of permits issued wtite SIP-approved
general minor new source review rules—which hawedéime monitoring,
recordkeeping, and reporting requirements. Thedpiitoved case-by-case
minor new source review permits may also applyuondneds of dissimilar
facilities that vary in size and type of operatiamd are subject to widely
different regulatory and testing requirements. ER&aracterization of the
Flexible Permits Program a® complex and intricatis simply invalid when

made in relation to general minor new source revp@gmits. A cap is

nothing more than the sum of individual emissionitiations. See30 TEX.
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ADMIN. CoDE § 116.716(a)(2) (“Each emission cap . . . willdstablished as
follows: (1) emissions will be calculated for eafdcility . . . ; (2) the
calculated emissions will be summed.”). If ona t&@ck compliance with
20 individual emission limitations, by mere additioone can track
compliance with a cap covering 20 emission points.
4. EPA Lacks Any Legal Authority to Demand Specific
and Detailled Monitoring, Recordkeeping, and
Reporting Requirements In Place of General
Requirements Supported By Specific Permit
Conditions.

Even accepting EPA’s invalid proposition that thexible Permits
Program is “complex and intricate,” there is noadedasis for EPA to
demand specific and detailed monitoring, recordkegpand reporting
requirements. EPA citddew York v. EPA413 F.3d 3 (D.C. Cir. 2005) for
the proposition that “[tlhe more intricate a plahe greater the need for
detailed requirements.” 74 Fed. Reg. at 48,490t EBPA’s reading oNew
York v. EPASs incorrect.

New York v. EPAnvolves challenges to an EPA new source review
rulemaking. Among other issues, the court considi¢ine validity of a rule
that required recordkeeping only where, among othrgeria, the source

believes there is a “reasonable possibility” thatvrsource review will be

triggered. See New Yorlkd13 F.3d at 33. The court found that “EPA acted
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arbitrarily and capriciously in determining thatisces making changes need
not keep records of their emissions if they seeeasonable possibility that
these changes constitute modifications for NSR qeep.” Id. at 11. This
opinion has nothing to do with whether it is appraje to state monitoring,
recordkeeping, and reporting requirements in géneraspecific terms.
Rather, it relates to whether a recordkeepexgmptionwas appropriate.
The opinion does not support EPA’s assertion thatcate plans require
detailed monitoring, recordkeeping, and reportieguirements. Moreover,
it is inapplicable to the Flexible Permits Programhich—far from creating
a recordkeepingexemptionr—requires recordkeeping sufficient to show
continuous compliance. 30eX. AbDMIN. CoDE 8§ 116.715(c)(6). The
Flexible Permits Program actually answers the corsceaised ifNew York
v. EPA. Sed13 F.3d at 35 (expressing concern about an “abksehdata”
and lack of “paper trails”).

EPA’s conclusion that the Flexible Permits Progranso complex
and intricate as to require specific and detailexhiboring, recordkeeping,
and reporting requirements is therefore wrong wo teasons. First, the
Program is not so complex and intricate relativethe SIP-approved
program that shares its monitoring, reporting, anecordkeeping

requirements. And second, there is no legal aityhdo support the
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proposition that complex and intricate Programsiegspecific and detailed
monitoring, recordkeeping, and reporting requiretsen
5. EPA'’s Insistence on Specific and Detailed Moniting,
Recordkeeping, and Reporting Rules is Impractical
and Arbitrary.

Considering practical implications, EPA’s obsergatabout Flexible
Permits argues for—not against—general monitormegordkeeping, and
reporting requirements. Again, EPA observed thktexible Permit “may
apply to hundreds of dissimilar units” that “canrywan size and type of
operations as well as having widely different regoily requirements and
different applicable testing requirements.” 74 Hedg. at 48,490. Creating
specific and detailed monitoring, recordkeeping esqabrting rules that can
account for infinite configurations of hundredsda$similar facilities subject
to such widely different requirements is simply nagtical.

Even if Texas could survey and develop rules tltabant for the
numerous types of facilities and configurationst tbemprise all existing
Flexible Permits, it cannot possibly anticipate rgve/pe of facility and
every configuration that may later be developed.orédver, such an
exercise is entirely unnecessary. The specific dethiled monitoring,

recordkeeping, and reporting requirements necedsargnforceability by

their nature require case-by-case review. It ipr@mriate that such
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requirements are developed with a known set o§fobugh the permitting
process rather than with infinite hypotheticalotigh a rulemaking process.
And ultimately, it is impossible to write the exdéwge director’'s discretion
out of the permitting process. EPA itself alloww fexecutive director
discretion in the monitoring requirements undemggor new source review
rules. Seee.g, 40 C.F.R. § 51.165(f)(12)(C) (allowing a soutoc€employ
an alternative monitoring approach . . . if appbvey the reviewing
authority”). Finally, even with specific and ddé#&mi monitoring,
recordkeeping, and reporting rules, TCEQ would Balve to write Flexible
Permits—and their monitoring, recordkeeping, angorgng conditions—
case-by-case.

EPA responded to comments about the difficulty mplementing
rulemaking “for every type of recordkeeping, monig, and tracking
requirements that may apply” with merely a curt eslation that “any
permitting rule will apply to a variety of sourceés/’5 Fed. Reg. at 41,325.
EPA’s response fails to actually consider the comtm&PA'’s preference, a
specialized rule, would involve a significant rulgkng effort that is of
dubious benefit. This is particularly true givéattowners and operators are

bound by the specific monitoring, recordkeepingl egporting requirements
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in their permits. Accordingly, EPA’s insistence epecific and detailed
monitoring, recordkeeping, and reporting rulesristeary.
6. EPA Acted Arbitrarily by Basing Its Disapproval on
Unfounded Complaints About the Flexible Permits
Program’s  Monitoring, Recordkeeping, and
Reporting Requirements.

EPA alleges a litany of unfounded complaints abthé Flexible
Permits Program’s monitoring, recordkeeping, argbriéng requirements.
Specifically, EPA alleges that “without specialiZzéiRR requirements . . . it
Is difficult for EPA or the public to determine [fjhich units are covered by
a Flexible Permit, [2] which modifications to noavered units are covered
by a Flexible Permit, [3] whether a covered unisubject to the emission
cap or an individual emission limitation, [4] whetha unit is subject to both
the cap and a limitation, or [5] whether a cap dmatation applies and
when it applies.” 75 Fed. Reg. at 41,331.

It is incredible that EPA would claim that it isffiult to determine
“which units are covered by a Flexible Permit” whbe Program rules state
explicitly that: “A flexible permit covers only tlse sources of emissions and
those air contaminants listed in the table entitl&tnission Sources,
Emissions Caps and Individual Emission Limitatiorsttached to the

Flexible Permit.” 30 Ex. ADMIN. CoDE § 116.715(c)(7). In fact, it is no

more difficult than reviewing the table attachedtihe permit. The same
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exercise answers EPA’s concern about the difficodtgetermining whether
a unit is covered by an emission cap, an individuaission limitation, both
a cap and individual limitation, or whether neitla@plies. This information
is also specified in the tabl&ee id(“Flexible permitted sources are limited
to the emission limits . . . specified in the &llttached to the flexible
permit.”).

This information is also available in the Flexilitermit application.
The Program rules provide that each applicatior Skentify each source
of emissions to be included in the flexible peramd for each source of
emissions identify the Emission Point Number (EPANd the air
contaminants emitted.” 30EX. ADMIN. CoDE 8§ 116.711(13)(C). The rules

further require that the applicant shall “for eaahission capidentify all

associated EPNs” and “for each individual emisdinntation, identify the

EPN.” Id. § 116.711(13)(D)&(E). The Program also requirest th
applications contain “emission rate calculationsdoh on the expected
maximum capacity and the proposed control technySlégy each cap and
each individual emission limitation. Id. Finally, emission caps and
individual emission limitations apply at all timaad Flexible Permits cover
modifications only of those units covered by thenpeé That the Program’s

monitoring, recordkeeping, and reporting requiret®eme not “specialized”
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Is irrelevant to EPA’s complaints. The informatiBRA deems so difficult
to determine is readily available in the permit #mel application.
7. EPA Has Acted Contrary to Law by Failing to Defer
to Texas’s Policy Choices Regarding the Monitoring,
Recordkeeping, and Reporting Requirements of the
Flexible Permits Program.

While the Clean Air Act supplies the goals and basguirements of
the state implementation plans, “the states havacdauthority to determine
the methods and particular control strategies theéyuse to achieve the
statutory requirements.”"BCCA Appeal Group v. ERA55 F.3d at 822.
Texas’s Flexible Permits Program is a valid exeragits broad authority.
Texas has elected to impose monitoring, recordkgepand reporting
requirements that are articulated in general temis rules but specified in
detail as appropriate in the case-by-case permitinocess.Seelndex #34,
App. F, at 6 Flexible Permit Application Guidange (noting that permit
conditions such as monitoring, recordkeeping, ambnting “are developed
on a case-by-case basis using representationstfi®mermit application to
ensure enforceability”).

The Program’s monitoring, recordkeeping, and repgrprovisions
work in coordination with other Program provisidiescreate a robust and

enforceable case-by-case permitting program. Tgnbeith, applications

under the Program must include detailed representsatbout each source
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of air contaminants, the type of contaminants edijttemission rate
calculations for each source, and proposed potiutiontrol technologies.
30 Tex. ADMIN. CoDE 8§ 116.711(13)&(14). The application must also
demonstrate compliance with all emission caps atexpected maximum
production capacity, as well as the protection wblig health and welfare
generally. Id. § 116.711(1)&(14). The application must also dest@te
the use of best available control technology arat there will be no
backsliding in the level of controld. 8§ 116.711(3) (“[T]he existing level of
control may not be lessened for any facility.”).ndAthe application must
demonstrate that facilities permitted under a BiexiPermit “will achieve
the performance specified in the flexible permitplagation.” Id.
8 116.711(7). These and all other representatroade in the Flexible
Permit application are binding and enforcealdte. § 116.721(a).

In addition, the Program requires that every FlexilPermit
establishes a “pollutant specific emission cap aitiple emission caps
and/or individual emission limitations . . . foroBaair contaminant for all
facilities authorized by the flexible permit.” 3Uex. ADMIN. CODE
8 116.715(b). And, every Flexible Permit must wag conditions for
construction and startup notification, samplinguiegments, recordkeeping

(“sufficient to demonstrate continuous compliangcafjaximum allowable
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emission rates, emission cap readjustment, andtema@nce of emission
controls. Id. § 116.715(c). Permits must also require compéanith “the
most stringent limit or condition” imposed by antate or federal rule,
regulation, or permit.ld. 8 116.715(c)(10). These conditions are among
other binding conditions deemed necessary or apjptedor proper control
through the case-by-case permitting proceSee id.§8 116.715(d) (such
conditions “may be more restrictive than the regments of this title”).
Through enforceable application representations apermit
conditions, the Flexible Permits Program is robult¢xas has elected to use
monitoring, recordkeeping, and reporting rules @& general in nature—
this is its prerogative. Just as it does whersstiés a general minor new
source review permit under the SIP-approved programestablishes
appropriate specific monitoring, recordkeeping, aagorting obligations
through the Flexible Permit case-by-case permitiragess. EPA has acted
contrary to Texas's “broad authority” under the &leAir Act, BCCA
Appeal Group355 F.3d at 822, by failing to defer to Texasaéid/ choice of

permitting methods.
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D. EPA’s Allegation That the Flexible Permits Progam Allows
the Elimination of Major New Source Review Permit
Conditions Is Not True.

EPA alleges that the Flexible Permits Program canubked to
eliminate the conditions of existing majoew source review permits. 75
Fed. Reg. at 41,332 (“[T]he submitted Program dae$ require the
retention of the conditions of Major NSR SIP pesmnipon the issuance of a
Flexible Permit . . . .”). This is simply not trud=irst, TCEQ’s general air
quality rules prohibit it from eliminating any fedé requirement, including
any major new source review permit conditicBee30 Tex. ADMIN. CODE
§ 101.221(d) (“The commission will not exempt s@asdrom complying
with any federal requirements . . . .”). In additiehe Program rules require
compliance with all applicable requirements of T€gamajornew source
review rules. Id. 8 116.711(8)&(9). And with regard to the applioatof
control technology, for example, the Program rylesvide “that the existing
level of control may not be lessened for any facili Id. § 116.711(3).
Thus, the Program does not allow elimination ofanajew source review
permit conditions.

More importantly, TCEQ lacks authority to eliminasy such

condition. TCEQ explained in the preamble to dsgtion of the Flexible

Permits Program: “The [TCEQ] does not have the aitthto relieve a
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permittee from meeting applicable federal requinetsi®@ 19 Tex. Reg.
9360, 9363 (1994). EPA does not and cannot pantary Program
provision that would allow TCEQ to eliminate thents or conditions of a
major new source review permit. Nor does EPA ptmrdny instance in the
Program’s sixteen-year history in which EPA hasreised its oversight and
enforcement authority to test its theory that tmegPam has been used to
eliminate major new source review permit conditions

Instead, EPA expresses an uninformed concern kieatregulatory
structure of the submitted Program does not ertbateexisting Major NSR
SIP permits and conditions are retained.” 75 Rel. at 41,331-32. EPA
argues, for instance, that “[tlhe regulatory stmoet of the submitted
Program . . . lacks legally enforceable procedwoesnsure that both the
permit application and the State’s permitting peses . . . clearly identify
each covered point of emissions . . . .” 75 Feeg.Rat 41,332. But the
Program rules explicitly require that covered p®iaft emission be clearly
identified in both the application and the permit.

The Program rules state that each applicasball “identify each
source of emissions to be included in the flexpmemit and for each source
of emissions identify the Emission Point Number NgEPand the air

contaminants emitted.” 30EX. ADMIN. CopbeE § 116.711(13)(C). The
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Program rules further require that the applicaatlsfor each emission cap,
identify all associated EPNs” and “for each induadl emission limitation,

identify the EPN.” Id. 8§ 116.711(13)(D)&(E). @ These application
representations are binding conditiorld. 8§ 116.721(a). And the Program

rules require that each flexible permdentify all covered “sources of

emissions.” Id. § 116.715(c)(7). Thus, contrary to EPA’s assertitre
Program’s “regulatory structure’does “ensure that both the permit
application and the State’s permitting processe=arlyl identify each
covered point of emissions.” EPA’s allegationsupport of its disapproval
simply do not square with the facts. EPA’s disappt is, accordingly,
arbitrary.

E. EPA’'s Finding That the Flexible Permits Programs

Methods for Establishing Emission Caps Are Insuffient Is
Arbitrary, Capricious, and Contrary to Law.

EPA complains that the Program “does not descnbesuifficient
detail the calculation methodologies and underlygghnical analyses used
to determine a cap.” 75 Fed. Reg. at 41,332. tiBatProgram rules clearly
describe the method for establishing emission cdpgy provide:

Each emission cap for a specific pollutant willdstablished as

follows: (1) emissions will be calculated for edelsility based

on application of current Best Available Controlchaology at

expected maximum capacity; (2) the calculated aomnsswill
be summed.
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30 Tex. ADMIN. CoDE 8§ 116.716(a). The Program rules further detaal th
method for applying current BACT:

The proposed facility, group of facilities, or acod will utilize

BACT, with consideration given to the technical gireability

and economic reasonableness of reducing or elimmahe

emissions from the facility on a proposed faciligroup of

facilities, or account basis. Control technologydred BACT

may be used on certain facilities to provide theissin

reductions necessary to comply with this requirdmem a

group of facilities or account basis, provided hegre that the

existing level of control may not be lessened foy facility.

Id. § 116.711(3). And the Program rules require th@ewor operator to
“specify the control technology proposed for eanit to meet the emission
cap and demonstrate compliance with all emissiops cat expected
maximum production capacity.ld. 8§ 116.711(14).

TCEQ guidance provides the agency’s more-detailegtpretation of
the Program’s rules regarding the application of(HA This includes
instructions that BACT shall be demonstrated asiired under the general
minor new source review rules, which EPA has apgpdovSeelndex #34,
App. F, at 3 Flexible Permit Application Guidant€“The BACT shall be
demonstrated for each individual new facility aguieed by Subchapter B,

[30 Tex. Admin. Code 8§ 116.111(a)(2)(C)].”). Thsssignificant because it

confirms that the Flexible Permits Program requessssion limits that are
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equally as stringent as the existing SIP-approvatinmew source review
rules.

Nevertheless, EPA complains that the Program laecific,
objective, and replicable” criteria for determinitige cap. 75 Fed. Reg. at
41,322. This phrase is a reference to EPA’s 198d@agce regarding EPA
review of state implementation plan revisions, ipatarly the standard for
addressing provisions allowing compliance througlibbles” (which are
analogous to caps) or mechanisms involving the wdkex director’s
discretion. Seelndex #43, App._, at 9U(S. E.P.A., Review of State
Implementation Plans and Revisions for Enforcegbiland Legal
Sufficiency(Sept. 23, 1987)). EPA’s guidance provides:

If EPA case-by-case approval will not be requireden

specific, objective and replicable criterraust be set forth for

determining whether the new arrangement is trulyiadentin

terms ofemission rates and ambient impact
Id. (emphasis added). The application of BACT by thme SIP-approved
demonstration methods used for general minor nawcsoreview permits
under Subchapter B ensures that Flexible Permit®quivalent in terms of
emission rates and ambient impacts. Thus, theilfée¥ermits Program
satisfies the standard set forth in EPA’s guidance.

EPA goes beyond its guidance, however, and b&séssapproval on

purported standards that lack any authority. BE@mnele, it states that the
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Program is *“unapprovable” because “the public an®AE cannot
independentlycalculate an emission cap and reach the sameusimtlas
the State.” 75 Fed. Reg. at 41,322. There is uah sequirement for
approvability. Moreover, once BACT is determinexd £ach facility the
calculation requires mere addition.

EPA does cite certain particular concerns relatethe methods for
establishing emission caps, but these concernsotavithstand the plain
language in the rules. EPA complains that “[t]ldmitted rules are not
clear as to how the State does the summation” hatthe rules fail to
clarify “whether the cap includes the summationnot only the minor
stationary sources and minor modifications but dls® major stationary
sources and major modifications.” 75 Fed. Reg32a4., But again, the cap
includes the summation of all facilities under tagp, 30 ExX. ADMIN. CODE
8§ 116.716(a), and those facilities are identifieddridually, by distinct
emission point numbers—in the applicatiach, 8 116.711(13)(D)&(E), as
well as in the permit.d. 8 116.715(c)(7). EPA similarly complains that it
Is “concerned that it is not clear which facilitiase covered by a Flexible
Permit.” 75 Fed. Reg. at 41,322. EPA made theesamgument in
connection with its concerns about the monitoringgordkeeping, and

reporting requirements and the retention of magw source review permit
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terms. Seesection II.C.6 and II.D. Again, this complaint doeot survive
the plain language of 30 Tex. Admin. Code 88 116(¥3)(D)-(E) &
116.715(c)(7).

Thus, the Program rules specify sufficiently dethimethods for
establishing emission caps. EPA'’s finding to tbatary defies the plain
language of EPA’s rules, ignores the fact that BAd€monstrations under
the Program are made just as they are under thaii®ved general minor
new source review rules, misapplies EPA guidancd,ralies on purported
standards that have no basis in law. Accordinglpas acted arbitrarily,
capriciously and contrary in law by disapproving tRrogram based on
concerns about the methods for establishing enmssps.

F. EPA Acted Arbitrarily by Basing Its Disapproval of the

Flexible Permits Program on Its Comparison to the RL
Program.

In connection with its complaints about calculatermgission caps and
the monitoring, recordkeeping, and reporting rezments, EPA complains
that Texas’s Flexible Permits Program does not liye to the federal
Plantwide Applicability Limits (PAL) new source liew program, a federal
cap-based program. EPA writes:

The State did not submit the Flexible Permits Paogrfor

consideration by EPA as a PALs NSR SIP revisiororédver,
the submitted Flexible Permits Program does nottntiee
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minimum requirements contained in the PALs NSR SIP
regulations . . . .

75 Fed. Reg. at 41,317. But the federal PAL Pmogdid not exist when
Texas submitted its Flexible Permits Program fqrapal. As discussed in
section Il.A of the Statement of Facts, Texas tthakinitiative through the
Flexible Permits Program to create incentives tdress pollution from
grandfathered facilities—without waiting for fedel@adership.

Moreover, the federal PAL Program is an inapprdpre@mparison in
that it is a_majomew source review program, which is subject to anor
stringent requirements for SIP approval than tlexiBle Permits Program, a
minor new source review program. In addition, while E€6fplains about
the Flexible Permits Program allowing director deion in establishing
permit terms,see 75 Fed. Reg. at 41,325 (*EPA finds such director
discretion provisions are not acceptable . . .tti¢, PAL program allows for
such director discretion. See 40 C.F.R. § 51.165(f)(12)(C) (allowing
“alternative monitoring approach(s] . . . if appeav by the reviewing
authority”). Accordingly, EPA acted arbitrarily imasing its disapproval of

the Flexible Permits Program on its comparisomé&RAL Program.
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G. TCEQ’s Definition of “Account” Does Not Allow
Circumvention of Major New Source Review.

EPA alleges that Texas's definition of *“account” loals
circumvention of major new source review. Speaific EPA claims:

[A]n account could include an entire company satkich could
include multiple stationary sourcebe submitted SIP revisions
may allow a major stationary source to net a siganit increase
against a decrease occurring outside the stati@warce from
facilities on the account site that are coveredeurad Flexible
Permit. An account may also allow an emissiondase to be
determined based on an evaluation of a subset alitits
within a major stationary source.

75 Fed. Reg. at 41,333 (emphasis added). Texaspriats its term

“account” such that “a flexible permit cannot coveore than one major

stationary sourcé Index #19, App. P, at 8 (TCEQ Comments) (emghas

added). Therefore, as Texas interprets and implesribe Program, there is
no netting across multiple major stationary sousresno circumvention.
Moreover, TCEQ's interpretation of the term accowas applying to
no more than one major stationary source, is st@gpdry Program rules.
As discussed above, the rules prohibit circumveniip requiring major new
source review wherever it is applicable. 3@&xT AbmIN. CODE §
116.711(8)&(9); see alsosection | of this Argument. Thus, EPA’s

allegation that the term “account” allows for cincvention contradicts the
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Program’s explicit requirements as well as TCEQiterpretation of the
term “account.”

EPA approved of the definition of “account” into XEs's state
implementation plan in 2005. 70 Fed. Reg. 16,M8ar¢h 30, 2005). The
definition provides:

Account--For those sources required to be permitiader
Chapter 122 of this title (relating to Federal Gyeig Permits
Program), all sources that are aggregated as.&sitall other
sources, any combination of sourecegler common ownership
or control and located on one or more contiguoogénties, or
properties contiguous except for intervening roaddroads,
rights-of-way, waterways, or similar divisions.

30 Tex. ADMIN. CopE § 101.1(1) (emphasis added). The term “source” is
defined as “a point of origin of air contaminantghether privately or
publicly owned or operated.” EK. HEALTH & SAFETY CoDE § 382.003(12);
30 Tex. AbmIN. CoDE 8§ 116.10(15). “Source” is equivalent to the term
“facility,” meaning a “discrete piece of equipmewt source of air
contaminants.” Index #19, App. P, at 8 (TCEQ Comisle The term
“source” does not refer to a “major stationary seiir as that term is used
for federal major new source review.See 30 TEx. ADMIN. CODE
§116.12(17).

Finally, even if the definition of “account” wer@mbiguous in the

context of the Flexible Permits Program, whichsinbt, Texas'’s reasonable
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interpretation is entitled to deferendélorida Power, 650 F.2d at 588. This
is all the more true given that Texas urges arrpnégation consistent with
the Clean Air Act, while EPA urges an interpretatithat would allow

circumvention of major new source review in viabatiof the Clean Air Act.
Because EPA improperly ignores the Program’s prohibitiongaiast

circumvention,see 30 TEX. ADMIN. CoDE § 116.711(8)&(9), and fails to
defer to Texas’s reasonable interpretation of teindion of “account,” it

has acted arbitrarily in finding that the term ‘“agot” allows for

circumvention.

H. EPA’s Failure to Explain Its Disapproval in Connection
with the Program’s 16-Year History is Arbitrary and
Capricious.

The Clean Air Act requires EPA to review and eitlagprove or
disapprove of states’ implementation plan revisiaifin 18 months after
they are submitted. CAA 8§ 110(k), 42 U.S.C. § {410 EPA remained in
violation of the Act with respect to the Flexiblerfits Program for nearly
15 years. EPA now disapproves of the Program wdeléerately ignoring
Texas’s 16-year history of implementing the Program

In reviewing the Flexible Permits Program, EPAasibd to “examine

the relevant data and articulate a satisfactorylaggbion for its action

including a rational connection between the facsnfl and the choice
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made.” BCCA Appeal Group355 F.3d at 824. And in fact, EPA does not
hesitate to cite anecdotes about the Program’seimghtation. See75 Fed.
Reg. at 41,326 (complaining of a refinery’s alldgadadequate reportsee
also 75 Fed. Reg. at 41,327 (complaining about a Flexitermit holder
presenting too much compliance information duringravestigation). EPA
claims that these anecdotes “highlight EPA’s comgeabout the Program,
but EPA simultaneously disclaims such comments ablo& Program’s
iImplementation as “irrelevant.” 75 Fed. Reg. aB26-27. EPA attempts to
have it both ways.

But given that EPA’s long-delayed disapproval hHésaed more than
ample time to demonstrate that Texas interpretsrmptements its Flexible
Permits Program in a manner that promotes the Braanice and attainment
of the national ambient air quality standards, nmfation about the
Program’s implementation is very much relevantdeled, EPA is bound to
both consider relevant implementation informatiowl & explain a rational
connection between the information and EPA’s disaygl of the Program.
SeeBCCA Appeal Group355 F.3d at 824.

For instance, EPA should consider the significergrovement Texas
has achieved in air quality since the Flexible RernmProgram was

implemented. For example, EPA should consideb0% reduction in NOx
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emissions in the Houston-Galveston area betwee® 288 2005. Index
#17, App. S, at 1 (TIP Comments). EPA should atswsider the reductions
directly attributable to Flexible Permits at panter plants, including a
reduction of over 10,000 tons of NOx per year giadicular power plant
and over 15,000 tons of NOx per year at a particed@inery. Index #19,
App. P, at 4-5 (TCEQ Comments). Moreover, EPAeiuired to explaints
disapproval in a manner rationally connected to ithprovements in air
guality attributable to the Flexible Permits Pragra

But despite EPA’s receiving the cited informatidmoat air quality
improvements, and despite its review of “many H&xiPermits issued
under [the Program] rules,” EPA declares a lacknfirmation. Seelndex
#57, App. J, at Enclosure p.1 (Letter from EPA 0ER (Mar. 12, 2008))
(“EPA has reviewed . . . many Flexible Permits .”). EPA states that it
“lacks sufficient information to make a finding ththe submitted Program,
as a Minor NSR SIP program, will ensure protectodrthe NAAQS, and
noninterference with the Texas SIP control stra®gnd RFP [reasonable
further progress toward achieving the national a&mioiair quality
standards].” 75 Fed. Reg. at 41,332. EPA actstrany when it
simultaneously disregards information about airliguand claims a lack of

information about air quality.
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EPA should also, for example, explain its concaabsut the use of
the Flexible Permits Program for circumvention ajon new source review
in light of information available from the Progranfong implementation
history. Or perhaps more accurately, EPA shoufdagx its concerns in the
absenceof information that the Program is implementedainway that
circumvents major new source review. EPA’s varibysothetical concerns
do not survive its duty to rationally connect aable data with its decision
to disapprove the Program when those concerns fadlee to materialize
during the Program’s 16 years. EPA'’s failure tplad its disapproval in
connection with the Program’s 16-year history lsitasry and capricious.

CONCLUSION

For the foregoing reasons, EPA’s disapproval okabés Flexible
Permits Program is arbitrary, capricious, an alafséiscretion, and not in
accordance with the law. The State of Texas refplgcasks the Court to
vacate the disapproval and remand it to EPA formmto action in

accordance with the federal Clean Air Act.
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