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REQUEST FOR EMERGENCY CONSIDERATION 

Appellants Bryan Shaw, Toby Baker, Carlos Rubinstein, Zak Covar, and 

Esteban Ramos respectfully ask for a stay pending appeal of the order that appears in 

the district court’s memorandum opinion of March 11, 2013, as well as the final 

judgment issued on March 12, 2013, and amended final judgment, issued on March 

18, 2013.  See Memorandum Opinion (Mem. Op.), Mar. 11, 2013 (Doc. No. 354, 

App’x Tab 5); Final Judgment, Mar. 12, 2013 (Doc. No. 355, App’x Tab 4); Amended 

Final Judgment, Mar. 18, 2013 (Doc. No. 363, App’x Tab 3). 

After an eight-day bench trial, the district court (Jack, J.) determined that water 

diversions from the Guadalupe and San Antonio Rivers were reducing freshwater 

inflows into the San Antonio Bay, which abuts the Aransas National Wildlife Refuge.  

Mem. Op. at 44-57.  The district court further determined that this increased salinity 

reduces the number of blue crabs and wolfberries available for endangered whooping 

cranes to eat.  Id. at 57-62.  Then the district court decided that the decline of blue 

crabs and wolfberries led to “food stress” among whooping cranes in the Refuge.  

And finally, the district court ruled that this food stress “caused the death of at least 

23 cranes” during the winter of 2008-2009.  Id. at 78-88. 

Based on these factual determinations, the district court concluded that the act 

of drawing water from the Guadalupe and San Antonio Rivers violates the 

Endangered Species Act by “tak[ing]” a protected species.  See 16 U.S.C. § 1538(a)(1).  

But the plaintiff did not seek relief against the individuals or entities that are drawing 
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water from the rivers.  Instead, the plaintiff sued Texas officials, claiming that state 

officials violate the Endangered Species Act by issuing permits that allow others to draw 

water from the Guadalupe and San Antonio Rivers without fear of state-law penalties.  

The district court agreed with the plaintiffs, holding that the mere act of issuing these 

state-law permits violates the Endangered Species Act, either by “tak[ing]” an 

endangered species under 16 U.S.C. § 1538(a)(1) or by “caus[ing]” a “take” to be 

committed in violation of 16 U.S.C. § 1538(g).  See Mem. Op. at 119. 

The district court’s order enjoins the Texas Commission on Environmental 

Quality (TCEQ), its Chairman, and its Executive Director from “approving or 

granting new water permits affecting the Guadalupe or San Antonio Rivers until the 

State of Texas provides reasonable assurances to the Court that such permits will not 

take Whooping Cranes in violation of the ESA.”  Mem. Op. at 122.  The order further 

provides that “[w]ithin thirty (30) days of the date of entry of this Order, the TCEQ, 

its Chairman, and its Executive Director shall seek an Incidental Take Permit that will 

lead to development of a Habitat Conservation Plan.”  Id. 

On March 15, 2013, the defendants moved for a stay pending appeal in the 

district court.  The motion noted (among other things) that the district court’s 

injunction would prohibit TCEQ from granting emergency permits to address 

imminent threats to the public health and safety.  See Motion to Stay Final Judgment 

Pending Appeal, Mar. 15, 2013 (Doc. No. 360, App’x Tab 2) at 10-11.  Later that day, 

the district court denied the motion for stay but amended its injunction to provide 
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that “TCEQ, its Chairman, and its Executive Director are enjoined from approving or 

granting new water permits affecting the Guadalupe or San Antonio Rivers, with the 

exception of those permits necessary to protect the public’s health and safety, until the State of 

Texas provides reasonable assurances to the Court that such permits will not take 

Whooping Cranes in violation of the ESA.”  See Order on State Defs.’ Mot. to Stay, 

Mar. 15, 2013 (Doc. No. 362, App’x Tab 1) at 1-2 (emphasis added); see also Am. Final 

Judgment (Doc. No. 363, App’x Tab 3). 

The State now respectfully seeks a stay pending appeal from this Court.  The 

defendants are likely to succeed on the merits of their appeal, and the defendants and 

the people of Texas will be irreparably injured if the district court’s far-reaching 

injunction remains in effect during the appellate process.  The State asks for a ruling 

by Tuesday, March 26. 

ARGUMENT AND AUTHORITIES 

Whether this Court should stay the district court’s judgment pending appeal 

turns on four factors:  “(1) whether the stay applicant has made a strong showing that 

he is likely to succeed on the merits; (2) whether the applicant will be irreparably 

injured absent a stay; (3) whether issuance of the stay will substantially injure the other 

parties interested in the proceeding; and (4) where the public interest lies.”  Hilton v. 

Braunskill, 481 U.S. 770, 776 (1987).  All four factors favor a stay.  A movant need not 

show even a “probability” of success on the merits.  See Ruiz v. Estelle, 650 F.2d 555, 

565 (5th Cir. Unit A June 1981) (per curiam) (“If a movant were required in every case 
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to establish that the appeal would probably be successful, the Rule would not require 

as it does a prior presentation to the district judge whose order is being appealed.”)  It 

is enough for the movant to “present a substantial case on the merits when a serious 

legal question is involved and show that the balance of the equities weighs heavily in 

favor of granting the stay.”  Id. 

I.   THE STATE WILL LIKELY PREVAIL ON THE MERITS. 

The relief ordered by the district court is unlikely to survive appellate review in 

this Court.  There are no fewer than five independent errors that require this Court to 

reverse parts or all of the district court’s judgment in this case. 

A. The Act of Issuing a Permit, Which Merely Absolves the Permit 
Holder of State-Law Penalties for Using Water in the Guadalupe 
and San Antonio Rivers, Does Not “Take” an Endangered Species 
Nor “Cause[]” an Endangered Species To Be Taken.   

The district court found that TCEQ officials “take” an endangered species 

whenever they issue permits allowing water to be withdrawn from the Guadalupe or 

San Antonio Rivers.  Mem. Op. at 109-112.  This conclusion is demonstrably 

mistaken—even if one accepts the district court’s dubious factual determinations that 

water diversion from those rivers is actually harming the whooping cranes in the 

Aransas National Wildlife Refuge. 

The act of issuing a state-law permit does not “take” an endangered species, 

nor does it “authorize” the permit holder to take an endangered species in violation of 

federal law.  A TCEQ permit merely absolves the permit holder of state-law penalties for 
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drawing water from the Guadalupe or San Antonio Rivers.  See TEX. WATER CODE 

§ 11.081.  The permit holder remains bound by all federal legal obligations, and 

remains subject to the federal penalties that Congress established for violating the 

Endangered Species Act.  See 16 U.S.C. § 1540.  Nothing in a TCEQ permit purports 

to legalize action prohibited by the federal government, or immunize the permit 

holder from the federal penalties provided in 16 U.S.C. § 1540.  The effect of issuing a 

TCEQ permit is no different from issuing a hunting license:  The licensed hunter, like 

the TCEQ permit holder, remains under a duty to obey federal laws that prohibit 

“takings” of endangered species. 

The district court flatly erred when it declared that Texas water regulations “are 

preempted by federal law when they purport to authorize water diversions that result 

in a taking of the whooping cranes.”  Mem. Op. at 122.  An immunity from state-law 

punishment does not “authorize” violations of federal law and therefore is not 

“preempted” by federal law.  And a State does not violate the Supremacy Clause by 

declining to impose independent state-law prohibitions on conduct that already 

violates federal law.  There is no requirement in the Endangered Species Act that state 

officials supplement the remedies in 16 U.S.C. § 1540 with state-law prohibitions and 

punishments. 

The district court interprets the Endangered Species Act to require state 

officials to maintain and enforce state-law prohibitions against water usage that 

purportedly harms an endangered species, holding that permits must be denied and 
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state-law prohibitions on water use maintained whenever water is used in a manner 

that violates the Endangered Species Act.  This approach contradicts basic principles 

of federalism.  A State may choose to refrain from imposing state-law consequences 

on behavior that federal law prohibits.  Colorado did not violate the Supremacy 

Clause when it repealed its state-law penalties for marijuana use.  And a local district 

attorney does not violate federal law by refusing, as a matter of policy, to bring state-

law charges against persons who violate federal gun-control statutes.  Just as States 

may refrain from imposing state-law penalties on conduct that violates the federal 

Controlled Substances Act or the federal Gun Control Act of 1968, so too may 

TCEQ officials decline to establish state-law prohibitions on water usage that violates 

the Endangered Species Act.  Indeed, any regime that compels state officials to 

enforce federal law with state-law prohibitions and penalties would violate the 

Constitution’s prohibition on commandeering the State’s executive.  See Printz v. 

United States, 521 U.S. 898 (1997). 

Finally, even if permit holders “take” an endangered species by withdrawing 

water from the Guadalupe and San Antonio Rivers, (a contention that the State 

denies), the State’s officials have not “caused” that taking by absolving the permit 

holders from state-law penalties for their acts, by issuing a permit that authorizes such 

conduct as a matter of state law.  See 16 U.S.C. § 1538(g).  A permit holder that 

chooses to use water pursuant to a state permit does so of his own free will.  Thus, 

even if that water usage somehow contravenes federal law, the State would not 
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“cause” that violation of federal law, or assume legal responsibility for it, by declining 

to impose independent state-law penalties on that voluntary, unlawful act.  The 

district court’s reasoning would require federal courts to permanently enjoin a State’s 

officials from issuing driver’s licenses, because vehicular traffic is responsible for 

numerous deaths of endangered species,1 and (on the district court’s reasoning) the 

state officials will have “caused” those takings by issuing driver’s licenses rather than 

enforcing a categorical prohibition on driving throughout the State.  See Mem. Op. at 

115 (“The ESA prohibitions apply to actions by state agencies where their regulatory 

programs approve actions by third parties that contribute to causing the take.”).  In 

neither of these situations, however, have state officials “caused” the violation of the 

Endangered Species Act, because the independent actions of an intervening actor 

break the chain of causation.  See, e.g., Exxon Co. v. Sofec, Inc., 517 U.S. 830, 837-38 

(1996); Scheffer v. Railroad Co., 105 U.S. 249 (1881).  If the plaintiff wants to deny that 

this proposition applies to the meaning of “cause” in 16 U.S.C. § 1538(g), then it will 

be forced to admit that the Endangered Species Act prohibits States from issuing 

                                           
1 See Maine Installing Turtle Crossing Road Signs, BANGOR DAILY NEWS, May 27, 2012, 
http://bangordailynews.com/2012/05/27/outdoors/maine-installing-turtle-crossing-road-signs/ 
(reporting that towns in Maine had installed signs to “warn motorists of endangered turtle road 
crossing locations in Wells, South Berwick and York with the hope of reducing road deaths of two 
of the state’s rarest species.”); see also Critter Crossings, FED. HIGHWAY ADMIN., 
http://www.fhwa.dot.gov/environment/critter_crossings/overview.cfm (last visited Mar. 20, 2013) 
(“[R]oadkill has helped reduce the population of a federally endangered cat—the ocelot—to about 
80 animals.”).  
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driver’s licenses.  That is not a construction of the statute that the Supreme Court will 

accept. 

 The plaintiff and the district court also believe that the state’s officials “cause[]” 

the “tak[ing]” of endangered whooping cranes by failing to prohibit and punish the 

usage of water in the Guadalupe and San Antonio Rivers.  Mem. Op. at 109-112.  On 

this view, the federal sanctions and remedies provided in 16 U.S.C. § 1540 are 

inadequate to prevent the alleged “tak[ings]” because the Secretary of the Interior has 

declined to bring enforcement actions against the persons and entities using water in 

the Guadalupe and San Antonio Rivers.  Therefore, because the state officials could 

have used their regulatory powers to stop these water diversions from the Guadalupe 

and San Antonio Rivers, and have chosen not to do so, they have “caused” the 

“tak[ings]” within the meaning of 16 U.S.C. § 1540. 

 There are several problems with this theory of “causation.”  First, it violates the 

Supreme Court’s anti-commandeering jurisprudence.  A State cannot be required to 

impose or maintain state-law prohibitions and penalties against persons who violate a 

federal legal obligation.  See Printz, 521 U.S. 898.  The States may choose to assist the 

federal government by establishing independent state-law prohibitions on conduct 

that violates the Endangered Species Act.  But they are under no requirement to do 

so, and no such requirement can be imposed by a federal statute or court decision 

without violating the anti-commandeering rule of Printz.  On the district court’s 

reasoning, if a State chose to leave its rivers completely unregulated, the absence of 
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state regulation would allow private plaintiffs to sue state officials for “caus[ing]” a 

“taking” of an endangered species.  This would not only commandeer the State’s 

executive to enforce the Endangered Species Act (in violation of Printz), it would also 

unconstitutionally compel the State’s legislature to enact statutes establishing 

regulatory authority over the State’s waters.  See New York v. United States, 505 U.S. 144 

(1992). 

 The Endangered Species Act must be construed to avoid not only actual 

violations of Printz, but also interpretations that will raise “serious constitutional 

questions” under the Supreme Court’s anti-commandeering jurisprudence.  See, e.g., 

INS v. St. Cyr, 533 U.S. 289, 299-300 (2001); Gregory v. Ashcroft, 501 U.S. 452 (1991); 

NLRB v. Catholic Bishop, 440 U.S. 490, 500 (1979).  If the plaintiff wants to quarrel 

over whether Printz forecloses its claims against the State’s officials, it cannot possibly 

escape the fact that this construction of the Endangered Species Act raises serious 

constitutional questions under the Tenth Amendment and must be rejected for that 

reason alone. 

Second, the theory of causation adopted by the district court makes state 

officials legally responsible for practically every action undertaken by one of their 

State’s residents.  A State will “cause” any conduct that it fails to criminalize or 

prohibit, even when that conduct is undertaken by autonomous private actors.  That 

theory of state action that has been emphatically rejected by the Supreme Court for 

nearly 130 years, and no federal court can graft those understandings of state 
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responsibility onto the Endangered Species Act in the face of these binding Supreme 

Court pronouncements.  See, e.g., The Civil Rights Cases, 109 U.S. 3 (1883); Am. Mfrs. 

Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 52 (1999).   

B. The Causal Link Between the Issuance of Water Withdrawal 
Permits and Any Effects on the Whooping Cranes Is Far Too 
Attenuated To Qualify as a “Take” Under the Endangered Species 
Act. 

But-for causation between issuing permits for water withdrawals and harm to 

the whooping cranes is insufficient to qualify as a “take” under the Endangered 

Species Act.  See Babbitt v. Sweet Home Chapter of Cmtys. for a Great Or., 515 U.S. 687, 700 

n.13 (1995).  Instead, the prohibitions in the Endangered Species Act are “subject to 

the . . . ordinary requirements of proximate causation and foreseeability.”  Id.  There is 

no liability under the Endangered Species Act for remote or unforeseeable harms to 

animals.  A farmer does not “take” an endangered species if a tornado blows his 

fertilizer into a wildlife refuge—even if his farming represents the but-for cause of 

harm that befalls an endangered species.  Id.; id. at 709 (O’Connor, J., concurring).  

The district court’s opinion does not acknowledge the “foreseeability” requirement of 

Sweet Home, nor does it explain how the plaintiff has demonstrated the “proximate 

causation” and “foreseeability” required by that decision.   

The district court’s findings of fact show at most a but-for causal link between 

the issuance of permits authorizing water usage and the alleged harms to whooping 

cranes.  But the Endangered Species Act requires more.  If it is not reasonably 
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foreseeable that the issuance of permits for withdrawing water from the Guadalupe 

and San Antonio Rivers will harm endangered species, and if the causal connection 

fails to satisfy common-law notions of proximate cause, then the permitting 

authorities cannot be held liable for a “take.”  Sweet Home, 515 U.S. at 700 n.13 

(majority opinion).  “Foreseeability” and “proximate causation” are not established by 

presenting expert testimony of but-for causation. 

There are simply too many links in the chain of events that occur between the 

TCEQ’s permitting decisions and the alleged harm to the whooping cranes—and too 

many intervening acts and events that affect the whooping crane population.  First, 

TCEQ issues a permit allowing the withdrawal of water from the Guadalupe or San 

Antonio Rivers.  Second, after TCEQ issues a permit, the permit holder decides 

whether to draw water from the Guadalupe or San Antonio Rivers and whether to do 

so in a manner that comports with the Endangered Species Act.  Third, if the permit 

holder decides to draw water from one of the rivers, the district court found that this 

influences the saline content of the downstream water, but saline content is affected 

by many other factors (such as rainfall, tides, and climate) beyond the control of 

TCEQ or the permit holders.  There was, for example, a severe drought in the winter 

that preceded the alleged decrease in whooping-crane population.  And even if no 

water had been diverted from the rivers, the salinity levels would have varied on 

average by only one part per thousand from the salinity levels actually recorded in the 

San Antonio Bay that year, an impact much smaller than the natural variability of 
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salinity in the bay.  See Tr. Day 7 at 135-36 (Ward).  Fourth, at least under the district 

court’s theory, the increased saline content of the water affects the blue-crab 

population, but so do many other factors, such as tides and commercial crab trapping.  

Fifth, according to the district court, the decreased availability of blue crabs and 

wolfberries caused the death of 23 whooping cranes during the winter of 2008-2009.   

This causal chain is extremely attenuated.  Yet the district court’s opinion does 

not acknowledge or explain the point at which but-for causation becomes too remote 

to satisfy the proximate-causation and foreseeability requirements of Sweet Home.  If 

this case does not fall on the “too attenuated” side of the line, it is hard to imagine a 

case that would.  The district court’s reasoning would require a court to permanently 

enjoin the National Highway Traffic Safety Administration from licensing automobile 

manufacturers and importers, on the ground that driving has harmed members of 

endangered species. 

Both the plaintiff and the district court believe that “proximate” causation is 

needed only to connect the TCEQ’s permitting decisions with the usage of water in 

the Guadalupe and San Antonio Rivers; once that step is complete, but-for causation 

suffices to establish that the permitting decisions of TCEQ officials ultimately result 

in a “take” of a whooping crane.  See Pl. Post-Trial Br., Apr. 19, 2012 (Doc. No. 318) 

at 5 (“[P]roximate causation exists where a defendant government agency authorized 

the activity that caused the take.”); Mem. Op. at 118 (“Proximate causation exists 

where a defendant government agency authorized the activity that caused the take.”).  
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This is wrong, and it is flatly contradicted by the Supreme Court’s pronouncement in 

Sweet Home.  The plaintiffs must prove that the TCEQ’s permitting decisions 

“proximately” caused not only the diversions of water, but also the actual harm that 

befalls a member of the endangered whooping-crane flock.  See Sweet Home, 515 U.S. 

at 700 n.13.  The district court’s opinion does not even attempt to argue that the 

causal relationship between the TCEQ’s permitting decisions and the death of the 

whooping cranes satisfies the common-law standards for proximate cause, and it 

could not have made this showing if it had tried. 

C. Federal Courts Have No Authority To Order State Officials To 
Apply for an Incidental-Take Permit.   

The district court’s memorandum opinion orders state officials to seek an 

Incidental Take Permit.  See Mem. Op. at 122.  That is not a lawful remedy under the 

Endangered Species Act.  The statute allows courts to enjoin persons from “tak[ing]” 

an endangered species, see 16 U.S.C. § 1540(g)(1)(A), but courts cannot force a person 

who has been enjoined from violating the Endangered Species Act to seek an 

Incidental Take Permit if he does not wish to do so.   

An Incidental Take Permit allows the Secretary of the Interior to authorize a 

“taking” of an endangered species in certain limited situations.  See 16 U.S.C. 

§ 1539(a).  This provides an escape valve for the absolute and cost-blind edicts that 

appear elsewhere in the Endangered Species Act.  See, e.g., 16 U.S.C. § 1538(a)(1).  If a 

person’s proposed course of action will “take” an endangered species, he must choose 
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whether to seek an Incidental Take Permit from the Secretary or give up on his plans.  

That decision, however, rests entirely with the person who encounters a roadblock 

from the Endangered Species Act; a federal court cannot make that decision for him.  

Finally, it is not a violation of federal law to decline to seek an Incidental Take Permit 

from the Secretary, and under the Supreme Court’s Eleventh Amendment doctrine, a 

state official may be enjoined in his official capacity only to “end a continuing 

violation of federal law.”  Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 73 (1996) 

(quoting Green v. Mansour, 474 U.S. 64, 68 (1985)).2  The district court’s order 

therefore falls outside the scope of the Ex Parte Young exception and violates the 

Eleventh Amendment.   

D. The District Court Violated the Endangered Species Act and TVA 
v. Hill by Exempting Permits “Necessary To Protect the Public 
Health And Safety” from the Scope of Its Injunction.   

When a federal court concludes that a defendant is “tak[ing]” an endangered 

species in violation of the Endangered Species Act, it must enjoin all such takings 

without exception and without regard to cost.  See 16 U.S.C. §§ 1538-1540; Tenn. 

Valley Auth. v. Hill, 437 U.S. 153, 184 (1978).  The prerogative to alleviate the 

                                           
2 The Court in Animal Welfare Institute v. Martin, 623 F.3d 19 (1st Cir. 2010), did not “order” an ITP; 
rather the parties entered into a consent decree that they agreed would remain in effect until the 
State’s application for an Incidental Take Permit was approved.  Id. at 23.  Martin offers no support 
for the proposition that a federal court may order a state official to apply for an ITP.  The opinion in 
Strahan v. Coxe, 127 F.3d 155 (1st. Cir 1997), contains no discussion or analysis of how a judicial 
order to seek an Incidental Take Permit could be a lawful remedy in an Endangered Species Act 
case.  Decisions from courts of appeals outside the Fifth Circuit have weight only to the extent they 
offer persuasive reasons for their decision; the Strahan opinion provides no reasoning on this issue. 
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unyielding mandates of the Endangered Species Act rests with the Secretary of the 

Interior, who decides whether to issue an Incidental Take Permit or a Hardship 

Exemption in response to a judicial decision enjoining a “take.”  See 16 U.S.C. § 1539.  

Although the district court erred by concluding that the act of issuing a TCEQ permit 

“takes” endangered whooping cranes under 16 U.S.C. § 1538, the district court was 

compelled by the Act and by the Supreme Court’s ruling in TVA to enjoin all future 

permitting once it had reached the erroneous conclusion that TCEQ officials were 

“taking” endangered whooping cranes by issuing water-diversion permits. 

The district court’s original injunction followed the remedial approach required 

by the statute and by TVA when it enjoined the defendants from committing any 

future “takes” (as understood by the district court).  But the current version of the 

district court’s injunction—as modified by its order denying the defendants’ 

emergency-stay application of March 15, 2013—purports to exempt permits that are 

“necessary to protect the public’s health and safety.”  Order on State Defs. Mot. to 

Stay at 1-2.  That means that the district court’s order allows TCEQ officials to 

continue issuing these permits even though the district court concluded that these 

actions “take” the endangered whooping cranes in violation of 16 U.S.C. § 1538.  This 

violates both the Endangered Species Act and the Supreme Court’s binding 

pronouncement in TVA. 

There are only two lawful ways by which the district court (and this Court) 

might avoid jeopardizing the public health and safety.  The first is to conclude that the 
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act of issuing state-law permits is not a “taking” of the whooping crane, for the 

reasons discussed in Sections A and B.  The second is to stay the injunction pending 

appeal on account of the “irreparable harms” that will befall the State absent a stay.  

Either approach would require a stay of the district court’s judgment from this 

Court—either because the district court wrongly held that the TCEQ officials had 

“take[n]” the endangered whooping cranes, or else because the sweeping and 

unyielding injunctive relief required by the statute and TVA would impose 

“irreparable harm” on the State.  What is not an option is to do what the district court 

did here:  Insist that the act of issuing TCEQ permits for the Guadalupe and San 

Antonio Rivers “take[s]” the endangered whooping cranes in violation of the 

Endangered Species Act, while crafting an injunction that allows these purported 

“take[s]” to continue in the name of protecting the “public’s health and safety.” 

E. The District Court’s Ruling Violates the Eleventh Amendment by 
Purporting to Enter Declaratory and Injunctive Relief Against a 
State Agency That Was Not Named as a Party to this Case. 

The district court’s memorandum opinion purports to enter declaratory and 

injunctive relief against “TCEQ.”  See Mem. Op. at 122 (enjoining “TCEQ, its 

Chairman, and its Executive Director” from granting new water permits and ordering 

“TCEQ” to apply for an Incidental Take Permit).  Yet TCEQ was not named as a 

defendant in this case, and for good reason:  State agencies cannot be sued in federal 

court absent their consent or a valid abrogation of state sovereign immunity.  See 

Seminole Tribe, 517 U.S 44.  The district court’s memorandum opinion improperly 
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enters declaratory and injunctive relief against a non-party, and violates the Eleventh 

Amendment (as well as the Endangered Species Act itself3) by entering this relief 

against a non-consenting state entity. 

II. THE STATE WILL SUFFER IRREPARABLE INJURY ABSENT A STAY. 

The district court’s original memorandum opinion prohibited State officials 

from issuing any new water permits affecting the Guadalupe or San Antonio Rivers 

until the State “provides reasonable assurances to the Court that such permits will not 

take Whooping Cranes.”  Mem. Op. at 122.  The current order allows the State to 

issue permits “necessary to protect the public’s health and safety” but otherwise 

preserves the requirements of the original order.  This far-reaching injunctive relief 

will impose irreparable harm on the State’s economy and its drought-afflicted 

residents.   

The district court’s ruling prohibits TCEQ officials from approving permits 

such as the one granted to Trunkline Gas Company last January.  App’x Tab 11. 

Trunkline was authorized to divert 6.28 acre-feet of water, at a maximum rate of 1800 

gallons per minute, from the San Antonio River for a one-year period.  This water was 

needed for hydrostatic testing of a gas pipeline, a process that fills the pipe with water 

under pressure to ensure that it will not leak when filled with gas.  The district court’s 

order also prevents TCEQ from approving an application from the Guadalupe-

                                           
3 See 16 U.S.C. § 1540(g)(1)(A) (authorizing citizen suits against governmental agencies “to the 
extent permitted by the eleventh amendment to the Constitution”).   
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Blanco River Authority to provide drinking water to the rapidly growing I-35 corridor.  

See App’x Tab 9.  And farmers and ranchers applying for permits will be unable to 

obtain water from the rivers for irrigation, no matter how urgent the need.  All of 

these harms imposed on the State and its residents are irreparable because they cannot 

be undone by a favorable ruling on appeal.  Water that is needed urgently for 

irrigation and other municipal, industrial, and agricultural uses cannot be retroactively 

provided if an appellate court reverses the district court’s judgment. 

The State Defendants face an additional irreparable injury from the district 

court’s order to prepare and submit an Incidental Take Permit application within 30 

days of March 11, 2013.   There is no way for this court to rule on the appeal within 

30 days, so State officials will be forced to spend countless hours and devote scarce 

agency resources toward preparing an Incidental Take Permit application—regardless 

of the outcome of the State’s appeal—unless this Court stays the district court’s 

judgment. 

III. THE STATE DEFENDANTS’ IRREPARABLE INJURIES STRONGLY OUTWEIGH 

ANY HARM TO THE PLAINTIFF. 

No harm will befall the plaintiff if the district court’s judgment is stayed 

pending appeal.  The opportunities for the plaintiff’s members to observe the 

whooping crane will not be adversely affected by the issuance of a stay.  No one has 

alleged that the whooping-crane population will decrease significantly, and in all 

events the whooping cranes will complete their migration to Wood Buffalo Canada in 
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the next 30 days.  Indeed, the plaintiff never even moved for a preliminary injunction 

in this case, even though it filed this lawsuit more than three years ago.  If the plaintiff 

now wants to insist that delay will cause irreparable harm to its members, it needs to 

explain why it never thought it necessary to seek preliminary injunctive relief when the 

district-court proceedings in this case lasted more than three years. 

IV. A STAY PENDING APPEAL IS IN THE PUBLIC INTEREST. 

The district court’s Memorandum Opinion seeks to protect the whooping 

crane without any regard to the State’s municipal, agricultural and industrial needs, or 

the need for rational policymaking that weighs interests in species preservation against 

other important considerations.  The public interest involves more than a blinkered 

determination to protect an endangered species without regard to costs.  Prohibiting 

TCEQ from issuing new permits to persons seeking to use water from the Guadalupe 

and San Antonio Rivers is an extreme response that elevates the interests of 

whooping cranes over everyone else in Texas who needs to use the rivers.  The 

“public interest” is best reflected by the fact that the Secretary of the Interior, a 

politically accountable actor who serves at the pleasure of the President, declined to 

bring an enforcement action under 16 U.S.C. § 1540(a) after receiving notice from the 

plaintiff in this case of these alleged violations. 

CONCLUSION 

The district court’s judgment should be stayed pending appeal. 
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CERTIFICATE OF ELECTRONIC COMPLIANCE 
 

Counsel also certifies that on March 20, 2013, this Emergency Motion was 
transmitted to Mr. Lyle W. Cayce, Clerk of the United States Court of Appeals for the 
Fifth Circuit, via the Court’s CM/ECF Document Filing System, 
https://ecf.ca5.uscourts.gov/. 

Counsel further certifies that: (1) required privacy redactions have been made, 
5TH CIR. R. 25.2.13; (2) the electronic submission is an exact copy of the paper 
document, 5TH CIR. R. 25.2.1; and (3) the document has been scanned with the most 
recent version of Symantec Endpoint Protection and is free of viruses.     

  /s/ Jonathan F. Mitchell         
      JONATHAN F. MITCHELL 
      Solicitor General 
      Counsel for Defendants-Appellants 
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  /s/ Jonathan F. Mitchell         
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      Solicitor General 
      Counsel for Defendants-Appellants 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 
 
THE ARANSAS PROJECT, et al,  
  
              Plaintiffs,  
VS.     CIVIL ACTION NO. 2:10-CV-75 
  
BRYAN SHAW, et al,  
  
              Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§  

 
ORDER ON STATE DEFENDANTS’, GBRA’S, AND SARA’S  

MOTIONS TO STAY FINAL JUDGMENT PENDING APPEAL  
 

 On this day came on to be considered the State Defendants’, GBRA’s and SARA’s  

Motions to Stay Final Judgment Pending Appeal.  (D.E. 358, 359, 360, 361).  The State 

Defendants’, GBRA’s and SARA’s Motions are DENIED and the Court hereby amends its 

Memorandum Opinion and Verdict of the Court as to the injunctive relief entered on March 11, 

2013, (D.E. 354 at 122), as hereinafter stated. 

 The injunctive relief formerly ordered as: 

(1) The TCEQ, its Chairman, and its Executive Director are enjoined from approving or 

granting new water permits affecting the Guadalupe or San Antonio Rivers until the State of 

Texas provides reasonable assurances to the Court that such permits will not take Whooping 

Cranes in violation of the ESA. 

is hereby modified as follows: 

 IT IS ORDERED that: 

(1) The TCEQ, its Chairman, and its Executive Director are enjoined from approving or 

granting new water permits affecting the Guadalupe or San Antonio Rivers, with the exception 

of those permits necessary to protect the public’s health and safety, until the State of Texas 
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provides reasonable assurances to the Court that such permits will not take Whooping Cranes in 

violation of the ESA.  

 SIGNED and ORDERED this 15th day of March, 2013. 
 
 

___________________________________ 
                 Janis Graham Jack 
     Senior United States District Judge 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 

 

THE ARANSAS PROJECT, et al, § 

 § 

 Plaintiffs, § 

  § 

v.   § CIVIL ACTION NO. 2:10-CV-75 

  § 

BRYAN SHAW, et al,  § 

  § 

 Defendant. § 

 

  
 

STATE DEFENDANTS’ MOTION TO STAY FINAL JUDGMENT PENDING APPEAL 
  

 

 Defendants Bryan Shaw, Toby Baker, Carlos Rubinstein, Zak Covar, and 

Esteban Ramos respectfully ask this Court to stay pending appeal its order of 

March 11, 2013, and its final judgment of March 12, 2013 (Doc. 354 and 355).   

ARGUMENT AND AUTHORITIES 

 
A court should stay its judgment pending appeal where the moving party can 

demonstrate that: (1) it is likely to succeed on the merits; (2) it would suffer 

irreparable injury if the stay were not granted; (3) granting the stay would not 

substantially harm the other parties; and (4) granting the stay would serve the 

public interest.  Hilton v. Braunskill, 481 U.S. 770, 776 (1987).  This test is flexible 

and allows a movant to obtain a stay pending appeal by showing “a substantial case 

on the merits when a serious legal question is involved” and that “the balance of the 

equities weighs heavily in favor of granting the stay.”  Ruiz v. Estelle, 650 F.2d 555, 

556 (5th Cir. 1981); see also Mohammed v. Reno, 309 F.3d 95, 101 (2d Cir. 2002) 
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(“The probability of success that must be demonstrated is inversely proportional to 

the amount of irreparable injury plaintiff will suffer absent the stay.”).  The State 

Defendants satisfy all four prongs of this test.   

I. STATE DEFENDANTS ARE LIKELY TO PREVAIL ON THE MERITS 

IN THE COURT OF APPEALS. 

 

Although the State respects this Court and its decision, the State Defendants 

nevertheless believe that the court of appeals is likely to disagree with this Court’s 

judgment on several independent grounds.   

A. State Officials Do Not Violate The Endangered Species Act By 
Allowing Water Withdrawals To Occur Without Imposing State-Law 
Penalties.   

 
The Memorandum Opinion issued by this Court found that TCEQ officials 

“take” an endangered species whenever they issue permits allowing water to be 

withdrawn from the Guadalupe or San Antonio Rivers.  This conclusion is 

mistaken—even if one accepts the plaintiff’s claims that water diversion from those 

rivers is harming whooping cranes in the Aransas National Wildlife Refuge. 

The act of issuing a permit does not “take” an endangered species, nor does it 

“authorize” the permit holder to take an endangered species in violation of federal 

law.  A TCEQ permit merely absolves the permit holder of state-law penalties for 

drawing water from the Guadalupe or San Antonio Rivers.  See TEX. WATER CODE 

§ 11.081.  The permit holder remains under an obligation to comply with his federal 

legal obligations, and nothing in a TCEQ permit purports to legalize action 

prohibited by the federal government or immunize the permit holder from federal 

penalties for violating the Endangered Species Act.  See, e.g., 16 U.S.C. § 1540.  If a 
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TCEQ permit compelled the permit holder to draw water from the Guadalupe or 

San Antonio Rivers in violation of the Endangered Species Act, then the State’s 

permitting system could be deemed “preempted” and enjoined under 16 U.S.C. 

§ 1540(g)(1)(A).  But a permit does no such thing; it merely immunizes the permit 

holder from state-law penalties.  The permit holder must then decide whether he 

will draw water from the rivers; if the plaintiff believes this would violate federal 

law then it must seek an injunction against the permit holder, not the state officials 

who issue the permit. 

The Memorandum Opinion of this Court interprets the Endangered Species 

Act to require state officials to impose state-law penalties whenever water usage 

harms an endangered species, as it holds that permits must be denied and state-law 

prohibitions on water use maintained whenever water is used in a manner that 

violates the Endangered Species Act.  This approach contradicts basic principles of 

federalism.  A State may choose to refrain from imposing state-law consequences on 

behavior that federal law forbids.  Colorado did not violate the Supremacy Clause 

when it repealed its state-law penalties for marijuana use (regardless of what one 

may think about that decision as a matter of policy).  And a local district attorney 

does not violate federal law by refusing, as a matter of policy, to bring state-law 

charges against persons who violate federal gun-control statutes.  Just as States 

may refrain from imposing state-law penalties on conduct that violates the federal 

Controlled Substances Act or the federal Gun Control Act of 1968, so too may TCEQ 

officials decline to enforce state-law prohibitions on water usage that might violate 
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the Endangered Species Act.  Indeed, any regime that compels state officials to 

enforce federal law with state-law prohibitions and penalties would violate the 

Constitution’s prohibition on commandeering the State’s executive.  See Printz v. 

United States, 521 U.S. 898 (1997).  State law may permit what federal law forbids. 

Finally, even if permit holders “take” an endangered species by withdrawing 

water from the Guadalupe and San Antonio Rivers, the State’s officials have not 

“caused” the taking by absolving the permit holders from state-law penalties for 

their acts.  See 16 U.S.C. § 1538(g).  A permit holder that chooses to use water in 

violation of federal law does so of his own free will; a State does not “cause” that 

violation of federal law, or assume legal responsibility for it, by declining to impose 

independent state-law penalties on that unlawful act.  Suppose that Texas left the 

Guadalupe and San Antonio Rivers completely unregulated, and did not establish 

any type of permitting regime.  Under this Court’s reasoning, the mere absence of a 

state regulatory regime would allow private plaintiffs to sue the State’s officials for 

“caus[ing]” a “taking” of an endangered species—based solely on their failure to 

proscribe and punish water usage that constitutes a “take.”  This logic would make 

state officials legally responsible for every action undertaken by one of their 

residents.   

B. The Causal Link Between The Issuance Of Water Withdrawal 
Permits And Any Effects On The Whooping Cranes Is Too Remote 
And Unforeseeable To Qualify As A “Take” Under The Endangered 
Species Act.    
 

But-for causation between issuing permits for water withdrawals and harm 

to endangered species is insufficient to qualify as a “take” under the Endangered 
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Species Act.  See Babbitt v. Sweet Home Chapter of Communities for a Great 

Oregon, 515 U.S. 687, 700 n.13 (1995).  Instead, the prohibitions in the Endangered 

Species Act are “subject to the . . . ordinary requirements of proximate causation 

and foreseeability.”  Id.  There is no liability under the Endangered Species Act for 

remote or unforeseeable harms to animals.  A farmer does not “take” an endangered 

species if a tornado blows his fertilizer into a wildlife refuge—even if his farming 

represents the but-for cause of harm that befalls an endangered species.  Id.; id. at 

709 (O’Connor, J., concurring).  This Court’s memorandum opinion does not 

acknowledge the “foreseeability” requirement of Sweet Home, nor does it explain 

how the plaintiff in this case has demonstrated the “proximate causation” and 

“foreseeability” required by that decision.   

The Court’s findings of fact show at most a but-for causal link between the 

issuance of permits authorizing water usage and the alleged harms to whooping 

cranes.  But the Endangered Species Act requires more.  If it is not reasonably 

foreseeable that the issuance of permits for withdrawing water from the Guadalupe 

and San Antonio rivers will harm endangered species, then the permitting 

authorities cannot be liable for a “take.”  Sweet Home, 515 U.S. at 700 n.13.  

“Foreseeability” and “proximate causation” are not established by presenting expert 

testimony of but-for causation.   

There are simply too many links in the chain between the TCEQ’s permitting 

decisions and the alleged harm to the whooping cranes—and too many intervening 

acts and events that affect the whooping crane population—for this to establish a 
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“take” under the Endangered Species Act.  After TCEQ issues a permit, the permit 

holder decides whether to use water from the rivers.  While this Court found that 

the withdrawal of water from the Guadalupe and San Antonio Rivers may affect the 

saline content of the downstream water, it also acknowledged the influence of many 

other factors (such as rainfall, tides, and climate) beyond the control of TCEQ or the 

permit holders.  (There was, for example, a severe drought in the winter that 

preceded the alleged decrease in whooping-crane population).  And even if no water 

at all had been diverted from the rivers, the salinity levels would have varied on 

average by only one part per thousand from the salinity levels actually recorded in 

the San Antonio Bay that years; that impact on salinity is much smaller than the 

natural variability of salinity in the bay.  See Tr. Day 7 pp. 135-136 (Ward).  The 

plaintiff also contended that the saline content of the water may affect the blue-crab 

population, but so do many other factors.  The causal link in this case is extremely 

attenuated, and the Court’s opinion does not acknowledge or explain the point at 

which but-for causation becomes too remote to satisfy the proximate-causation and 

foreseeability requirements of Sweet Home.  If this case does not fall on the “too 

remote” side of the line, it is hard to imagine a case that would. 

C. Federal Courts Have No Authority To Order State Officials To Apply 
For An Incidental Take Permit.    
 

This Court’s memorandum opinion orders state officials to seek an Incidental 

Take Permit.  See Opinion at 133.  That is not a lawful remedy under the 

Endangered Species Act.  The statute allows this Court to enjoin persons from 
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“tak[ing]” an endangered species, see 16 U.S.C. § 1540(g)(1)(A), but the courts 

cannot force a person to seek an Incidental Take Permit if he does not wish to do so.   

An Incidental Take Permit allows the Secretary of the Interior to authorize a 

“taking” of an endangered species in certain limited situations.  See 16 U.S.C. 

§ 1539(a).  This is meant to provide an escape valve for the absolute and cost-blind 

edicts that appear elsewhere in the Endangered Species Act.  See 16 U.S.C. 

§ 1538(a)(1).  If a person’s proposed course of action will “take” an endangered 

species, he may choose whether to seek an Incidental Take Permit from the 

Secretary or give up on his plans.  That decision, however, rests entirely with the 

person who encounters a roadblock from the Endangered Species Act; a federal 

court cannot make that decision for him.  Finally, it is not a violation of federal law 

to decline to seek an Incidental Take Permit from the Secretary, and under the 

Supreme Court’s Eleventh Amendment doctrine, a state official may be enjoined in 

his official capacity only to “end a continuing violation of federal law.”  Seminole 

Tribe of Florida v. Florida, 517 U.S. 44, 73 (1996) (quoting Green v. Mansour, 474 

U.S. 64, 68 (1985)).1  This Court’s order therefore falls outside the scope of the Ex 

Parte Young exception and violates the Eleventh Amendment.   

                                           
1 The Court in Animal Welfare Institute v. Martin, 623 F.3d 19 (1st Cir. 2010), did not 

“order” an ITP; rather the parties entered into a consent decree that they agreed would 

remain in effect until the State’s application for an Incidental Take Permit was approved.  

Id. at 23.  Martin offers no support for the proposition that a federal court may order a state 

official to apply for an ITP.  The opinion in Strahan v. Coxe, 127 F.3d 155 (1st. Cir 1997), 

contains no discussion or analysis of how a judicial order to seek an Incidental Take Permit 

could be a lawful remedy in an Endangered Species Act case.  Decisions from courts of 

appeals outside of the Fifth Circuit have weight only to the extent they offer persuasive 

reasons for their decision; the Strahan opinion provides no reasoning at all. 
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D. The Court’s Ruling Violates the Eleventh Amendment By Purporting 
to Direct An Injunction Toward a State Agency That Was Not 
Named as a Party to this Case.    
 

This Court’s memorandum opinion purports to enter declaratory and 

injunctive relief against “TCEQ”; it says that it enjoins “TCEQ, its Chairman, and 

its Executive Director” from granting new water permits and orders “TCEQ” to 

apply for an Incidental Take Permit.  Mem. Opinion (Doc. 354) at 122.  Yet TCEQ 

was not named as a defendant in this case, and for good reason:  State agencies 

cannot be sued in federal court absent their consent or a valid abrogation of state 

immunity.  See Seminole Tribe, 517 U.S 44.  This Court’s memorandum opinion 

violates principles of federal-court practice by entering declaratory and injunctive 

relief against a non-party, and it further violates the Eleventh Amendment by 

entering this relief against a non-consenting state entity. 

E. Neither the Declaratory Judgment Act nor the Endangered Species 
Act Authorizes the Declaratory Relief that this Court Issued.    

 
This Court’s memorandum opinion issues two forms of declaratory relief.  

First, it declares that “TCEQ, its Chairman, and its Executive Director have 

violated section 9 of the ESA” by failing to use their state-law powers to protect 

endangered whooping cranes.  Second, it declares that the States “water diversion 

regulations” are “preempted by federal law when they purport to authorize water 

diversions that result in a taking of whooping cranes.”  Mem. Opinion (Doc. 354) at 

122.  Neither of these purported declaratory judgments is authorized by 28 U.S.C. 

§§ 2201-2202 or the Endangered Species Act. 

The text of the Declaratory Judgment Act provides:   

Case 2:10-cv-00075   Document 360    Filed in TXSD on 03/15/13   Page 8 of 14
      Case: 13-40317      Document: 00512181410     Page: 42     Date Filed: 03/20/2013



9 

In a case of actual controversy within its jurisdiction, . . . any court of the 

United States, upon the filing of an appropriate pleading, may declare the 

rights and other legal relations of any interested party seeking such 

declaration, whether or not further relief is or could be sought. 

 

28 U.S.C. § 2201.  This statute provides a limited cause of action, one that allows 

litigants to seek a declaration of only their own “rights” and “legal relations.”  See 

generally David P. Currie, Misunderstanding Standing, 1981 Sup. Ct. Rev. 41, 45-

46.  It does not authorize a court to declare the behavior of a defendant to be 

unlawful, absent a violation (or potential violation) of the “rights” or “legal 

relations” of the plaintiff who seeks declaratory relief.   

Neither of the declaratory judgments entered by the district court says 

anything about the plaintiff’s “rights” and “legal relations.”  Indeed, the plaintiff is 

not even seeking a declaration of its “rights” or “legal relations.”  The plaintiff is 

acting as a private attorney general, and the Endangered Species Act does not 

create substantive legal rights for birdwatchers, nature lovers, or others with 

interests in the survival of endangered species.  The Declaratory Judgment Act is 

inapplicable to this case because the plaintiff is not seeking an adjudication of any 

“rights” or “legal relations” belonging to the plaintiff, and this Court therefore has 

no authority to enter declaratory relief under 28 U.S.C. § 2201.  Nor does the 

Endangered Species Act supply an alternative source of authority for the 

declaratory relief issued by this Court.  The citizen-suit provision used by the 

plaintiff in this case says only that federal courts may “enjoin any person” in 

violation of the Endangered Species Act; it does not purport to authorize declaratory 

relief that would not otherwise be available under 28 U.S.C. § 2201.  
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The declaratory relief issued by this Court not only exceeds the Court’s 

limited authority to declare the “rights” and “legal relations” of the party seeking 

declaratory relief, it also appears to require state officials to “monitor” domestic and 

livestock users and “exercise emergency powers available to protect the endangered 

whooping cranes.”  See Mem. Opinion (Doc. 354) at 122 (“The TCEQ, its Chairman, 

and its Executive Director have violated section 9 of the ESA, and continue to do so 

through their water management practices which include the decision to not 

monitor D&L users or to exercise emergency powers available to protect the 

endangered whooping cranes.”).  If the Court is intending to impose this as a court-

ordered duty on state officials, then it is improperly issuing injunctive relief under 

the guise of the Declaratory Judgment Act.  Relief under 28 U.S.C. §§ 2201-2202 

can be triggered only by a declaration of the “rights” and “legal relations” of the 

person seeking relief; the Declaratory Judgment Act does not allow a mere finding of 

illegal activity by the defendant to trigger the institutional-reform relief envisioned 

by this Court’s memorandum opinion.   

II. STATE DEFENDANTS WILL SUFFER IRREPARABLE INJURY 

ABSENT A STAY. 

 

This Court’s Memorandum Opinion prohibits State officials from issuing any 

new water permits affecting the Guadalupe or San Antonio Rivers and compels the 

State to seek an Incidental Take Permit within 30 days.  The Court’s Memorandum 

Opinion would even prohibit TCEQ from granting emergency permits under Texas 

Water Code § 11.139 to address an imminent threat to the public health and safety.  

Just last month, the TCEQ approved an emergency order allowing the Lower 
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Colorado River Authority to amend its 2010 Water Management Plan in response to 

severe drought conditions.  See Docket number 2013-0225-WR; Permit No. 5838 

(attached as an appendix to this motion).  This Court’s Memorandum Opinion 

forbids this relief at a time when most of Texas is classified as in exceptional or 

extreme drought.   

This astounding and far-reaching injunctive relief will impose irreparable 

harm on the State’s economy and its drought-affected residents, and will force state 

officials to prepare and submit an Incidental Take Permit application that will 

prove unnecessary if the court of appeals agrees with the State’s arguments.   The 

State respectfully submits that it should be allowed to obtain appellate review 

before these obligations are imposed.  The harms imposed on the State are 

irreparable because they cannot be undone by a favorable ruling on appeal.  Water 

that is needed urgently for irrigation and other municipal, industrial, and 

agricultural uses cannot be retroactively provided if an appellate court reverses this 

Court’s judgment.  In addition, there is no way for the court of appeals to rule on 

this appeal within 30 days, so State officials will be compelled to spend countless 

hours and devote scarce agency resources toward preparing an Incidental Take 

Permit application—regardless of the outcome of the State’s appeal.  

III. THE STATE DEFENDANTS’ IRREPARABLE INJURIES STRONGLY 
OUTWEIGH ANY HARM TO THE PLAINTIFF. 

 

No harm will befall the plaintiff if this Court’s judgment is stayed pending 

appeal.  No one has alleged that the whooping-crane population will decrease 

dramatically in the next 30 days before they migrate to Wood Buffalo Canada until 
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next fall; hence, the opportunities for the plaintiff’s members to observe the 

whooping crane will not be adversely affected by the issuance of a stay.2  Indeed, the 

plaintiff never even moved for a preliminary injunction in this case, even though it 

filed this lawsuit more than three years ago, so the plaintiff has not litigated its 

case in a manner that urgently calls for the federal courts’ immediate relief.  If the 

plaintiff now wants to insist that delay will cause irreparable harm to its members, 

it needs to explain why it never thought it necessary to seek preliminary injunctive 

relief when the district-court proceedings in this case lasted more than three years. 

IV. A STAY PENDING APPEAL IS IN THE PUBLIC INTEREST. 

 

This Court’s Memorandum Opinion seeks to protect the whooping crane 

without any regard to countervailing considerations—human health and safety, the 

State’s agricultural and industrial needs, and the need for rational policymaking 

that weighs interests in species preservation against other important 

considerations.  The public interest involves more than a blinkered determination to 

protect an endangered species without regard to costs.  Prohibiting TCEQ from 

issuing any new permits to persons seeking to use water from the Guadalupe and 

San Antonio rivers is an extreme response that requires the interests of whooping 

cranes to prevail over everyone else in Texas who needs to use the Guadalupe and 

San Antonio rivers.  The “public interest” is best reflected by the fact that the 

                                           
2 The whooping cranes start arriving in Texas in October.  Tr. Day 2, 302:17-20 (Stehn).  

They are all in Texas from late-December through mid-March, and the last cranes depart in 

late March or early April.  Tr. Day 1, 298:10-11 (Chavez-Ramirez).  No one has alleged that 

the whooping crane population will decrease dramatically in the next 30 days before the 

they migrate to Wood Buffalo in Canada, where they will remain until next fall. 
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Secretary of the Interior, a politically accountable actor who serves at the pleasure 

of the President, declined to bring an enforcement action under 16 U.S.C. § 1540(a) 

after receiving notice from the plaintiff in this case of these alleged violations.   

CONCLUSION 

The State Defendants respectfully request that this Court stay its order and 

final judgment pending appeal.   
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 

 

THE ARANSAS PROJECT, et al, § 

 § 

 Plaintiffs, § 

  § 

v.   § CIVIL ACTION NO. 2:10-CV-75 

  § 

BRYAN SHAW, et al,  § 

  § 

 Defendant. § 

 

  
 

ORDER GRANTING STATE DEFENDANTS’ STAY MOTION 
  

 

Having considered arguments on State Defendants’ motion for a stay of the 

judgment, the Court finds that the motion should be GRANTED. 

 

 

SIGNED this ___ day of ___________, 2013. 

 

 

 

 

 

 

________________________________________  

THE HONORABLE JANIS GRAHAM JACK  

      United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 
 
THE ARANSAS PROJECT, et al,  
  
              Plaintiffs,  
VS.     CIVIL ACTION NO. 2:10-CV-75 
  
BRYAN SHAW, et al,  
  
              Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§  

 
 

AMENDED FINAL JUDGMENT 

 The Court enters amended final judgment in favor of Plaintiff, The Aransas Project, in 

accordance with the Court’s Memorandum Opinion and Verdict of the Court, (D.E. 354), 

modifying the injunctive relief. 

 
 SIGNED and ORDERED this 18th day of March, 2013. 
 
 

___________________________________ 
                 Janis Graham Jack 
     Senior United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 
 
THE ARANSAS PROJECT, et al,  
  
              Plaintiffs,  
VS.     CIVIL ACTION NO. 2:10-CV-75 
  
BRYAN SHAW, et al,  
  
              Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§  

 
 

FINAL JUDGMENT 

  In accordance with the Court’s Memorandum Opinion and Verdict of the Court, 

(D.E. 354), the Court enters judgment in favor Plaintiff, The Aransas Project.  

 
  SIGNED and ORDERED this 12th day of March, 2013. 
 
 

___________________________________ 
                 Janis Graham Jack 
     Senior United States District Judge 
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1Defendants and intervenors moved to reopen the case to introduce new evidence.  (D.E. 328).  As
discussed herein, the Court considered the new evidence but found it flawed and preliminary, and not persuasive,
and consequently, on December 6, 2012, denied the motion to reopen as moot.

2Any finding of fact made herein that also constitutes a conclusion of law is adopted as a conclusion of law. 
Any conclusion of law made herein that also constitutes a finding of fact is adopted as a finding of fact.   All
findings of fact and conclusions are made by a preponderance of the evidence.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

CORPUS CHRISTI DIVISION

THE ARANSAS PROJECT, §
Plaintiff, §

§
VS. §  Case No. 2:10-cv-075

§
BRYAN SHAW, et al., §
Defendants. §

MEMORANDUM OPINION AND VERDICT OF THE COURT

This case was tried to the Court over an eight-day period on December 5, 6, 7, 8, 9,  13, 14,

and 15, 2011.1  As required by Rule 52(a) of the Federal Rules of Civil Procedure, the Court makes

the following findings of fact and conclusions of law thereon.2
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3  The flock takes its name from the two protected preserves where the cranes live most of their lives,
migrating annually between their breeding grounds in Wood Buffalo National Park, Canada, and their winter home
in Texas. 

4 See Court’s Exhibit 1, Map of AWB flock’s wintering area, attached hereto.  The cranes’ winter habitat
extends beyond the borders of the Refuge, but as used herein, the term “Refuge” implies the cranes’ critical winter
habitat.

5  The Aransas Refuge was established on December 31, 1937 as “a breeding ground for migratory birds
and other wildlife ...”  The Refuge is most notably known for being the winter home of the endangered Whooping
Crane.
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I. INTRODUCTION.

In the annals of conservation, the return of the Whooping Crane from the brink of

extinction is one of the most fabled stories.  In the 1940's, less than fifteen of these remarkable

birds – the tallest in North America and the rarest species of crane in the world  – remained.  With

the creation of wildlife refuges and other conservation efforts, the  population of the birds has

slowly risen  to, including both those in captivity and those not in captivity, to around 500 birds. 

At issue here is the threat of extinction to the non-captivity population of around 300.  However,

the “whoopers” are still at risk, as development and environmental issues continue to threaten

their habitat.  

This case concerns the world’s only self-sustaining, wild Whooping Crane population,

known as the “AWB” flock,3  and its winter home in South Texas at the Aransas National

Wildlife Refuge (the “Refuge”), and surrounding estuarine areas that comprise the AWB cranes’

critical winter habitat.4  The AWB cranes normally begin to arrive at their winter habitat in late

October, and depart in early April of the following year.  

The Aransas Refuge is located midway along the Texas Gulf coast, about 140 miles south

of Houston and 50 miles north of Corpus Christi.5  The cranes’ wintering grounds are comprised

of approximately 9,000 hectares of salt flats on the Refuge itself and also on adjacent islands,
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6 The Refuge is comprised of five units: (1) Aransas Unit/Blackjack Peninsula (47,261 acres); (2) Tatton
Unit (7,568 acres); (3) Lamar Unit (979 acres); (4) Myrtle Foester Whitmire Unit (3,440 acres); and (5) Matagorda
Island Unit (56,683 acres).  See Court’s Ex. 1.  See also PX-385 at 1-3.

7 See PX-63, Diagram of Texas rivers and corresponding estuaries. 

8 TAP witness, Dr. Paul Montagna explained that an estuary is defined as the area “where the river meets
the sea,” beginning at the mouth of the river and continuing to the “pass” where the open ocean begins. (Montagna,
Day 3, Tr 184-185).   The estuary is named for its river source, so in this case, the Refuge is part of the Guadalupe
estuary.  Id.  However, certain federal agencies, including the National Oceanic and Atmospheric Administration
(NOAA) refer to the area by the primary bay name, in this case, the San Antonio bay.  Id. Tr 186.  To avoid
confusion, the Court will refer to the system as the San Antonio bay/Guadalupe estuary.  Portions of the  Aransas
Refuge  are situated in the San Antonio bay/Guadalupe estuary, and the entire area comprises the AWB flock’s
critical habitat.

9 See PX-109 at 13, Refuge Annual Report  (2004).
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including the Blackjack Peninsula, San Jose Island, and Matagorda Island.6  The area is bordered

on the east by the Gulf of Mexico, receiving daily impulses of salt water with the changing of the

tides.  

The Refuge receives freshwater inflows from primarily two river sources, the San Antonio

and the Guadalupe, each located to the north and slightly west of the area.7   The San Antonio

river flows into the Guadalupe river system, and the Guadalupe river flows directly into the

Refuge, emptying into the San Antonio bay.  The area where the freshwater enters the Refuge is

referred to correctly as the “Guadalupe estuary,” but it is known also as the “San Antonio bay.”8  

The San Antonio and the Guadalupe river systems emerge from underground springs near San

Antonio and run 250 miles southeast where they join together just before entering the San

Antonio bay and flow into the AWB flock’s winter habitat, that extends slightly north of the

Refuge.9  These freshwater inflows come from a combination of spring flows and rainfall.  Id.  

Whooping Cranes face extinction.  Indeed today, it is estimated that only 500 Whooping

Cranes exist worldwide.   In 1967, the United States listed the Whooping Crane as threatened

with extinction, 32 Fed. Reg. 4001 (Mar. 11, 1967), and in 1970, they were listed as endangered,
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10 “Site fidelity” is the tendency of a migrating bird to return to the same established territory each year
with boundaries similar to the year before. (Chavez-Ramirez, Day 2, Tr 84; Stehn, Day 2, Tr 322).  In birds,
“territoriality” is defined as a space that is defended by either an individual, a pair, or a family unit against other
members of the same species for at least some portion of their annual cycle.  (Chavez-Ramirez, Day 2, Tr 82-83).
“Site tenacity” is similar to “site fidelity” but suggests that, once the bird has returned to its established territory, it
will not establish a new territory that season.  Id. Tr 87.  Of course, none of these behaviors suggest that the
Whooping Cranes will not freely move about the entire Refuge area. 

11Of the fifteen species of cranes in the world, only the Whooping Crane is territorial on its winter grounds. 
Mated pairs, some with juveniles, return to the Refuge each winter to specific staked territories.  These territories
have been mapped and used by the USFWS to conduct crane population counts.  Indeed, one male crane, referred to
as “Daddy Lobstick,” has returned to the same territory for thirty years. 
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35 Fed. Reg. 16047 (Oct. 13, 1970).  In 1973, both of these classifications were “grandfathered”

into the Endangered Species Act.  16 U.S.C. § 1531, et seq., 87 Stat. 884.

Beginning in 1950, the United States Fish & Wildlife Service (USFWS) employed aerial

surveys to provide an annual census of how many AWB cranes arrived at the Refuge in the fall,

and how many departed in the spring.  Mr. Tom Stehn, a USFWS biologist, worked at the Refuge

for over 29 years, and personally developed and implemented a method to count the individual

birds of the AWB flock utilizing the cranes’ well-documented behaviors of site fidelity, site

tenacity, and crane territoriality.10  Because specific birds returned to their specific locations, Mr.

Stehn was able to map their territories and to confirm their presence or absence with weekly

aerial surveys.11  Based on his intimate knowledge of the AWB crane and his mapping of their

territories, Mr. Stehn concluded that, at the start of the 2008 winter season, the AWB flock had

grown to its peak number of 270 birds, plus or minus 2 to 3 percent.

During the 2008-2009 winter, there was a severe drought.  As the winter progressed, the

AWB cranes began to demonstrate unusual behavior.  For example, parents would deny their

juveniles food, and the birds began venturing out of their specific territories in search of food and
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fresh water.  When the cranes first arrive at the Refuge, it is normal for the parents to feed the

juvenile.   The juveniles’ beaks are soft and tender, and it is necessary for the parent to break the

shell and feed the crab to the begging juvenile.  As the winter progresses, the parent pulls the crab

from the water, kills it, and leaves it for the juvenile.   During the 2008-2009 winter, Dr. Chavez-

Ramirez observed a parent aggressively pushing his juvenile away from a crab that had been

caught. He had never seen a parent deny food to a begging juvenile.   Such behavior indicates that

the parent was under food stress.  The birds’ behavior was so alarming that Mr. Stehn contacted

Dr. Chavez-Ramirez, a biologist with two decades of field research on the AWB cranes and a

member of the International Whooping Crane Recovery Team, and asked him to visit the Refuge

and observe the cranes.  Dr. Chavez-Ramirez was equally troubled and concerned with his

observations of the cranes’ behavior.  Both he and Mr. Stehn observed that the lack of freshwater

inflows had increased salinities across the Refuge.  These hyper-saline conditions, verified by

field measurements, led to a decrease in blue crabs and wolfberries, the staple diet of the AWB

flock.  This food shortage led to bird emaciation, stress behavior, and an over-all decline in bird

health.  That is, without proper freshwater inflows, the AWB's critical habitat had been thrown

out of balance, with ramifications up and down the food chain.  That winter, at least 23 AWB

cranes, or 8.5 % of the AWB flock, died at the Refuge.  Another 34 birds that left Texas in spring,

failed to return in fall. 

After news of the high crane mortality in the 2008-2009 winter became known, certain

environmentalists, local coastal business owners, bird enthusiasts, and others formed “The

Aransas Project,” (“TAP”), a Texas nonprofit corporation.  The TAP members have a direct
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interest in the AWB Whooping Cranes and the ecological health of the San Antonio, Carlos,

Mesquite, and Aransas bays that connect to the Refuge.   

The State of Texas owns its surface water, and this includes the water in the Guadalupe

and the San Antonio River systems.  Under Texas law, freshwater capture and use is regulated by

the Texas Commission on Environmental Quality (TCEQ), a State agency. Through its permit

process and regulatory powers,  the TCEQ can affect the availability of freshwater to users along

the river system.

Prior to filing this lawsuit, TAP petitioned the TCEQ for a water permit to require a

certain amount of freshwater to remain instream in the Guadalupe and San Antonio river systems

to ensure that sufficient amounts of freshwater reached the Refuge and surrounding areas adjacent

to the San Antonio bay that comprise the critical habitat of the AWB cranes.  TAP's permit

request was denied, and on December 7, 2009, TAP gave notice of its intent to sue.

 On March 10, 2010, TAP filed this lawsuit alleging that the TCEQ defendants had

violated Section 9 of the Endangered Species Act (ESA), 16 U.S. C. § 1531 et seq., by failing to

properly manage freshwater inflows into the San Antonio and Guadalupe bays during the

2008-2009 winter, causing an unlawful “take” of AWB cranes.  (D.E. 1).  TAP maintains that the

TCEQ defendants’ water management practices during 2008-2009, combined with the severe

drought, drastically modified the AWB cranes’ critical habitat making it hyper-saline.  In turn, the

hyper-saline conditions caused a reduction in the availability of wolfberries and blue crabs, the

cranes’ primary food resources, as well as in fresh drinking water.  The lack of food and

freshwater caused the cranes to become emaciated and to engage in stress behavior.  Emaciation

led to increased illness and disease susceptibility, and the cranes’ unusual stress behaviors,
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12Defendants are named in their official capacities.  Bryan Shaw is the Chairman of the TCEQ, Carlos
Rubinstein is a Commissioner and Buddy Garcia is a former Commissioner of the TCEQ.  Mark Vickery is a former
Executive Director of the TCEQ and Al Sergovia is a retired South Texas Watermaster.  

13Various other parties have made Amicus Curiae appearances: City of Kerrville (D.E. 78); Upper
Guadalupe River Authority (D.E. 82); CMC Steel Texas (D.E. 88); Bexar Metropolitan  Water District (D.E. 102);
East Central Special Utility District (D.E. 144); City of New Braunfels (D.E. 171); California Farm Bureau
Federation, Oklahoma Farm Bureau Federation, Wyoming Farm Bureau Federation, Oregon Farm Bureau
Federation, and American Farm Bureau Federation (D.E. 228).
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including leaving the safety of their site territories, contributed to increased predation.  In total,

the adverse modification of the cranes’ critical habitat effectively caused the death of at least 23

Whooping Cranes that winter season, constituting a “take” under the ESA. 

TAP named as defendants TCEQ officials Bryan Shaw, Buddy Garcia, Carlos Rubinstein,

and Mark Vickery, and also, the South Texas Watermaster, Al Segovia.12  The Guadalupe-Blanco

River Authority (GBRA) was granted leave to intervene.  (D.E. 31, 35).  Numerous other parties

sought leave to intervene: Union Carbide Corporation (D.E. 45); Texas Farm Bureau (D.E. 51);

Texas Chemical Council (D.E. 53); San Antonio Water System (D.E. 59); San Antonio City

Public Service (D.E. 70); and the San Antonio River Authority (SARA) (D.E. 110).  The Court

granted Texas Chemical Council's motion to intervene, but denied the others.13    (D.E. 86, 112).

On appeal, the Fifth Circuit allowed the intervention of the SARA, but affirmed the denial of

intervention of the other parties.  (D.E. 182, 183).   

Through this lawsuit, TAP is requesting declaratory and injunctive relief to ensure that the

AWB flock has sufficient water resources to prevent future “takings.”  (D.E. 1 at 32-33).

II. STATUTORY FRAMEWORK.

A. The Endangered Species Act.
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14As noted above, Whooping Cranes are considered endangered under the ESA.  16 U.S.C. § 1531, et seq.,
87 Stat. 884.
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Enacted in 1973, the Endangered Species Act (“ESA”) is an attempt to prevent the further

elimination of animal species in the United States and to help those animal populations to

increase.  See 16 U.S.C. § 1531, et seq. The ESA’s stated purposes are “to provide a means

whereby the ecosystems upon which endangered species and threatened species depend may be

conserved... [and] to provide a program for the conservation of such endangered species and

threatened species.” 16 U.S.C. § 1531(b).  The plain intent of Congress in enacting this statute

was “to halt and reverse the trend towards species extinction, whatever the cost.”  Tennessee

Valley Authority v. Hill, 437 U.S. 153, 184 (1978). 

1. ESA § 9 prohibits “takes” of endangered species.

Under the ESA, the Secretary of the Interior (“Secretary”) is required to promulgate

regulations listing those species of animals that are “threatened” or endangered” under specified

criteria, and to designate their “critical habitat.”  16 U.S.C. § 1533.  Section 9 of the ESA

prohibits “takes” of all listed endangered species.  16 U.S.C. § 1531(a)(B); 50 C.F.R. § 17.31; 55

Fed. Reg. 26114 (June 26, 1990).14  The term “take” is defined as actions that “harass, harm,

pursue, hunt, shoot, wound, kill, trap, capture, or collect,” a protected species. 16 U.S.C. §

1532(19).  The term “harm” includes “significant habitat modification or degradation where it

actually kills or injures wildlife by significantly impairing essential behavioral patterns, including

breeding, feeding or sheltering.”  50 C.F.R. § 17.3; Babbitt v. Sweet Home Chapter of

Communities for a Great Oregon, 515 U.S. 687(1995). The term “harass” means “an intentional

or negligent act or omission which creates the likelihood of injury to wildlife by annoying it to

such an extent as to significantly disrupt normal behavioral patterns which include, but are not
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limited to, breeding, feeding, or sheltering.” 50 C.F.R. § 17.3.  Congress intended to define “take”

in the “broadest possible manner to include every conceivable way” in which any person could

harm or kill wildlife. S. Rep. No. 307, 93rd Cong., 1st Sess. 1, reprinted in 1973 U.S. Code Cong.

& Admin. News 2989, 2995.  In this case, the crux of TAP’s argument is that the TCEQ’s actions

and inactions in managing water diversions along the San Antonio and Guadalupe River systems

caused “harm” to the endangered Whooping Cranes, by actually injuring and killing 23 birds.  50

C.F.R. § 17.3 (the “harm” regulation).

 The ESA’s prohibition against “takes” governs both the actions, and failure to act, by all

“persons,” including any “officer, employee, agent, department, or instrumentality of ... any

State.”  16 U.S.C. § 1532(13).  The ESA prohibitions apply to actions by state agencies where

their regulatory programs approve actions by third parties that contribute to causing the take. E.g.,

Animal Welfare Inst. v. Martin, 623 F.3d 19 (1st Cir. 2010) (citizens could challenge Maine’s

authorization of foothold traps that harmed lynx); Strahan v. Coxe, 127 F.3d 155 (1st Cir. 1997)

(challenging Massachusetts’ licensing of gill-net and lobster pot fishing as harming northern

Right Whale); Loggerhead Turtle v. County Council of Volusia County, 148 F.3d 1231 (11th Cir.

1998) (ESA applies to citizen’s challenge of county’s refusal to ban beach driving during sea

turtle nesting season); and Defenders of Wildlife v. EPA, 882 F.2d 1294 (8th Cir.1988)

(challenging EPA and Secretary of Interior’s permitting of strychnine pesticides and

rodenticides).

Section 9 prohibits indirect as well as deliberate “takes” of endangered species. Babbitt,

515 U.S. at 700; Strahan, 127 F.3d at 163. Ordinary requirements of proximate causation apply.

Babbitt, 515 U.S. at 700, n.13 (O'Connor, J., conc.); see also Loggerhead Turtle, 148 F.3d at 1251
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n.23 (“proximate cause is not the same thing as a sole cause,” citing Cox v. Administrator United

States Steel & Carnegie, 17F.3d 1386, 1399 (11th Cir. 1994)).  In fact, this Court has previously

recognized in this case that proximate cause exists where a defendant government agency

authorized the activity that caused the take. (See D.E. 270 at 15-16).   

2. ESA § 10 addresses incidental takes.

Following the ESA’s enactment, it became apparent that certain activities might result in

an unintended take of an endangered species.  For example, clearing certain acreage for

development might destroy the habitat of a protected species of bird.  Thus in 1982, Congress

amended the ESA to authorize the issuance of permits allowing the take of a protected species if

the take is incidental to otherwise lawful private actions.  16 U.S.C. § 1539(a).  Section 10 of the

ESA provides, “The secretary may permit, under such terms and conditions as he shall prescribe,”

any incidental taking otherwise prohibited by Section 9 that will not “appreciably reduce” the

likelihood that the species will survive and recover.  16 U.S.C. § 1539(a)(1)(B), 2(B).  A Section

10 “Incidental Take Permit” (“ITP”) is issued by the USFWS after development and submission

of a Habitat Conservation Plan ("HCP"), which must be approved by the USFWS. 16 U.S.C. §

1539(a)(2)(A); (B). The HCP must include conservation measures designed to minimize and

mitigate the impacts of taking species listed under the Act.  16 U.S.C. § 1539(a)(2)(A)(ii).  In the

absence of an ITP or other exemption, the ESA forbids each and every take.  16 U.S. C. §

1538(a)(1).

Recognizing that some human activities will necessarily encroach upon wildlife, and in

some instances, involve endangered species, ESA § 10 offers a method by which the developer,

applicant or entity works with the USFWS to anticipate the impact of their actions and to
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minimize the potential take of an endangered species.  Here, TAP is  asking the Court to order the

TCEQ defendants to apply for an ITP, thus acknowledging that their permit process and water

enforcement actions, especially in times of drought, alter the critical habitat of the AWB cranes

and can lead to a “take” of these endangered birds.  Once the ITP is filed, ESA § 10 requires

TCEQ defendants to work with the USFWS to formulate a Habitat Conservation Plan based on

the best science available.  

III. FINDINGS ON STANDING AND JURISDICTION.

A. Standing.

The ESA expressly authorizes citizen suits against any “person” alleged to be responsible

for a “take.”  The ESA provides that any person may commence a civil suit on his own behalf–

(A) to enjoin any person, including the United States and its agencies, who is alleged to be in

violation of ESA provisions or regulations; (B) to compel the Secretary to enforce the provisions

concerning the taking of any resident endangered species or threatened species within any State;

or (C) against the Secretary where there is an alleged failure of the Secretary to perform any

nondiscretionary act or duty.   16 U.S.C. § 1540(g)(1); see also Tennessee Valley Auth., 437 U.S.

at 184; Defenders of Wildlife v. Bernal, 204 F.3d 920, 925 (9th Cir. 2000).  The district courts

shall have jurisdiction, without regard to the amount in controversy or the citizenship of the

parties, to enforce any ESA provision or regulation, or to order the Secretary to perform such act

or duty, as the case may be.  16 U.S. C. § 1540(g).  Although the ESA provides for citizens suits,

the ESA plaintiff must satisfy the jurisdictional requirements of standing.  Bennett v. Spear, 520

U.S. 152, 162 (1997).  To satisfy the “case” or “controversy” requirement of Article III, which is

the “irreducible constitutional minimum” of standing, a plaintiff must, demonstrate that he has
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suffered: injury in fact; that the injury is “fairly traceable” to the actions of the defendant, and that

the injury will likely be redressed by a favorable decision.  Lujan v. Defenders of Wildlife, 504

U.S. 555, 560-561 (1992).  

1. Injury in fact.

In this case, the TCEQ defendants, GBRA, and SARA, have consistently challenged

TAP’s standing to sue.  (See D.E. 213, 214, 215).  In its December 5, 2011 Order denying TCEQ

defendants’ and intervenor’s motion for partial summary judgment (D.E. 270), the Court found

that TAP had satisfied the standing elements of injury in fact and redressability.  Id. at 7-9.  As to

the injury requirement, the Court noted that many of the TAP members reside and work in the

Aransas area and, for some,  their livelihood depends in large part on the AWB cranes. (D.E. 270

at 7).  Indeed, the tourism economy of the area relies on the annual migration of the Whooping

Cranes to the nearby Refuge.  This finding was reinforced by testimony at trial.  For example,

TAP member Albert Johnson is the proprietor of The Crane House, a small home that is rented to

tourists, photographers, and naturalists that come specifically to observe the Whooping Cranes.15 

(Johnson, Day 4, Tr 182-183).  TAP member Ray Kirkwood works as the narrator on the Wharf

Cat, a boat that tours the Aransas Refuge, allowing visitors to observe a healthy, active estuarial

system, and the AWB Whooping Cranes in their winter home.  (Kirkwod, Day 4, Tr 136, 141,

146-148).   Aransas County Judge Burt Mills  testified that the AWB flock has always been an

important aspect of the tourist industry for Aransas County.  (Mills, Day 4, Tr 108, 117).  

In addition, the Court found that many of TAP’s members are active birders and devote

substantial time and effort to observing Whooping Cranes and other birds in their natural habitat. 
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(D.E. 270 at 7).  At trial, Deborah Corpora, a Rockport birder, testified as to the pleasures of

watching the Whooping Cranes at the Aransas Refuge.  (Corpora, Day 3, Tr 154-170). The

evidence was uncontested that TAP members had aesthetic, recreational, economic, professional,

and other interests in photographing, studying, protecting and otherwise enjoying the AWB

cranes in their natural environment.  (D.E. 270 at 7-8).

The Supreme Court has recognized that “environmental plaintiffs adequately allege injury

in fact when they aver that they use the affected area and are persons “for whom the aesthetic and

recreational values of the area will be lessened by the challenged activity.”  Friends of the Earth,

Inc. v. Laidlaw Envtl. Servs. (TOC), 528 U.S. 167, 183 (2000).   Fewer AWB cranes would

adversely affect the tourism, visual observation, and recreational enjoyment of TAP members. 

Thus, TAP successfully demonstrated that its members were “among the injured” for purposes of

standing.  Lujan, 504 U.S. at 562-63.  

2. Redressability.

In denying TCEQ defendants’ and GBRA’s motion for partial summary judgment, the

Court previously found that TAP had also established redressability.  (D.E. 270 at 9-12).  To

establish redressability, it must be “likely, as opposed to merely speculative, that the injury will

be redressed by a favorable decision.”  Friends of the Earth, Inc., 528 U.S. at 181.  The relevant

question is simply, “whether a plaintiff personally would benefit in a tangible way from the

court's intervention.”  Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 103 n.5 (1998)

(internal quotation marks omitted).  “When . . . a plaintiff's asserted injury arises from the

government's allegedly unlawful regulation (or lack of regulation) of someone else . . . causation

and redressability ordinarily hinge on the response of the regulated (or regulable) third party to
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the government action or inaction - and perhaps on the response of others as well.”  Lujan, 504

U.S. at 562.  

In their motion for partial summary judgment, and again at trial, the TCEQ defendants

argued that they lacked the authority or the power to control the activities of permitted water right

users and Domestic and Livestock (D&L) water right owners.   (D.E. 214).  GBRA argued that,

even if the TCEQ defendants did have the authority to alter the issuance of new or existing water

permits, such an action would not noticeably affect freshwater flows to the Aransas Refuge such

that any ordered relief would be “pointless.”  (D.E. 215).  The Court rejected those arguments

pretrial finding that, based on the summary judgment evidence alone, the TCEQ defendants have

the authority over water permits and water diversions.  (D.E. 270 at 11).  At trial, witnesses for

TAP established that the TCEQ defendants have the plenary authority to implement Texas laws

and to fulfill federal law, and more particularly, the ESA,16 and that declaratory and injunctive

relief would most certainly help the AWB flock.   

With respect to declaratory judgments, the Supreme Court has stated, “the question . . . is

whether the facts alleged, under all the circumstances, show that there is a substantial controversy

between parties having adverse legal interests, or sufficient immediacy and reality to warrant the

issuance of a declaratory judgment.”  MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 127

(2007).   TAP seeks a declaration that the TCEQ defendants have violated ESA Section 9 in the

past and are presently violating Section 9 by issuing water permits and authorizing diversions, as

well as a declaration that water diversion regulations are preempted by federal law when they

purport to allow activities that result in the taking of Whooping Cranes. (D.E. 1 at 32, ¶¶ A, B, C). 
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Such a declaration would assist TAP in its overall goal of developing a plan to protect the AWB

flock. 17 

TAP has requested injunctive relief. (D.E. 1 at 32-33, ¶ ¶ D, E).   At trial, the Court heard

testimony from TCEQ officials including Mark Vickery, a former TCEQ Executive Director, who

testified that the TCEQ has the authority to issue or deny a permit, or to impose conditions on the

permit.  (Vickery, Day 4, Tr 205).  Indeed, the TCEQ has the “continuing right of supervision of

State water resources.”  Id. Tr 204.  The Court rejects the TCEQ defendants’ arguments that they

are essentially powerless to regulate water resources in the manner TAP suggests.  An injunction

preventing new approvals of permits until there are "sufficient assurances" that these permits will

not result in harm to the Whooping Cranes could effectively redress TAP’s concerns regarding

freshwater inflows to the Refuge for the benefit of the AWB flock.

Finally, as to TAP’s request for development of an HCP and the issuance of an ITP under

16 U.S.C. § 1539(a)(2), this too would redress TAP’s injury.  The Supreme Court has rejected

overly “draconian interpretation[s] of the redressability requirement.”  Larson v. Valente, 456

U.S. 228, 243 n. 15 (1982).  A plaintiff “satisfies the redressability requirement when he shows

that a favorable decision will relieve a discrete injury to himself.  He need not show that a

favorable decision will relieve his every injury.”  Id.  At trial, TAP’s experts offered several

proposals to prevent future takings of Whooping Cranes.  TAP has satisfied the standing

requirement of redressability.

3. Causation.

Case 2:10-cv-00075   Document 354    Filed in TXSD on 03/11/13   Page 18 of 124
      Case: 13-40317      Document: 00512181410     Page: 89     Date Filed: 03/20/2013



Page 19 of  124

As to the third element of standing, causation, the Court found prior to trial a relationship

between the TCEQ defendants’ water management practices and the freshwater flows to the

Aransas Refuge.  (D.E. 270 at 13-17).  However, as to the second aspect of causation in this case,

namely, TAP’s allegation that low freshwater flows caused the deaths of at least 23 Whooping

Cranes in 2008-2009, the Court concluded that material issues of fact remained.  Id. at 17.  

The federal courts have found causation where there has been a direct relationship

between the challenged government regulation and the resulting “take.”   For example, in

Loggerhead Turtle v. County Council of Volusia County, plaintiffs sued Volusia County, alleging

inter alia, that its refusal to ban beachfront artificial light sources (cars), adversely impacted the

loggerhead turtle, resulting in a taking in violation of ESA Section 9.  148 F.3d at 1234-35.  The

Eleventh Circuit found the plaintiffs had standing, and had sufficiently alleged causation based

upon the lack of regulation, “even though the actions or inactions of those third parties not before

the court may be another cause of the harm.” 148 F.3d at 1253 (internal citations and quotation

marks omitted).  Similarly, in Strahan v. Coxe, the district court found sufficient causation

between harm to the endangered northern Right Whale and governmental regulation of

commercial fishing vessels and whale-watching vessels in Massachusetts waters.  The court

explained:

Indisputably, the actions of third parties not before the court – commercial fishing
and whale watch operations – are the immediate cause of the harm to endangered
whales alleged here. Defendants do not place gillnets and lobster gear in
coastal waters, nor do they operate whale watch vessels. Nevertheless, the
actions of these third parties are dependent on the actions of the Defendants.
Fishing vessels cannot, legally, place gillnets and lobster gear in Massachusetts
waters without permission from the Defendants. And whale watch vessels cannot,
legally, approach within 500 yards of Right whales in Massachusetts waters
without permission from the Defendants. Thus, to the extent that he challenges
the operations of licensed commercial fishing and whale watch vessels, Strahan
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has shown a causal connection between the injury he has suffered (and will
continue to suffer) and the actions of the Defendants in issuing such licenses.

Strahan v. Coxe, 939 F. Supp. 963, 978-79 (D. Mass. 1996) (emphasis added); see also

Defenders of Wildlife v. Guiterrez, 532 F.3d 913, 924 (D.C. Cir. 2008) (in suit against Coast

Guard alleging violations of ESA Section 9 due to establishment and maintenance of shipping

lanes in areas inhabited by right whales, court rejected argument that chain of causation was too

attenuated); Seattle Audubon Soc'y v. Sutherland, 2007 WL 1300964 (W.D. Wash. May 1, 2007)

(finding sufficient causation between state agency regulation over logging and taking of spotted

owls, explaining, “[t]he alleged destruction of spotted owl habitat on private lands is fairly

traceable to State Defendants’ actions because State Defendants enforce the rules governing such

logging operations and the independent logging operators cannot conduct Class III applications

on their private lands without the authorization of the Department.”).

As will be discussed in the Findings below, at trial TAP offered essentially

uncontroverted evidence to establish: (1)  the TCEQ defendants are responsible for water

permitting and water diversions from the San Antonio and Guadalupe River systems, and the

increased water diversions have left less water for the cranes; (2) reduced water flows lead to

high bay/estuary salinities (in excess of 30 to 40 ppt in wide spread sampling); (3) high San

Antonio bay/Guadalupe estuary salinities lead to a reduction in the availability of wolfberries,

blue crabs, and fresh drinking water; (4) the reduced availability of the cranes’ primary food

sources, coupled with the expenditure of more energy to fly farther to search for food and

freshwater, leads to malnourishment and death; and (5) TCEQ defendant’s water practices

caused the death of at least 23 whooping cranes in the 2008-2009 winter.  That is, the mortality
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of the Whooping Crane population is directly attributable to the lack of freshwater inflows to

these crucian estuaries. 

B.  Burford abstention.

In both their pre- and post-trial briefings, defendants and intervenors have requested that

the Court abstain from adjudicating this case pursuant to the Supreme Court’s holding in Burford

v. Sun Oil Co., 319 U.S. 315 (1943) (“Burford abstention”).

In Burford, the Supreme Court affirmed a district court decision dismissing an action in

which the Sun Oil Company challenged a Texas Railroad Commission order granting Burford a

permit to drill certain oil wells.  319 U.S. at 316-17.  The competing drilling  interests plus the

State’s regulatory powers of oil and gas conservation all came into play.   Id. at 318. 

Recognizing the significant state regulatory framework, the Court concluded that federal court

abstention was proper.  The Court reasoned:

The state provides a unified method for the formation of policy and determination
of cases by the Commission and by the state courts. The judicial review of the
Commission's decisions in the state courts is expeditious and adequate. Conflicts
in the interpretation of state law, dangerous to the success of state policies, are
almost certain to result from the intervention of the lower federal courts. On the
other hand, if the state procedure is followed from the Commission to the State
Supreme Court, ultimate review of the federal questions is fully preserved here.
Under such circumstances, a sound respect for the independence of state action
requires the federal equity court to stay its hand.

Burford, 319 U.S. at 333-34.

The Fifth Circuit has explained that, “Burford abstention applies when a case involves a

complex issue of unsettled state law that is better resolved through a state's regulatory scheme.”

Moore v. State Farm Fire & Cas. Co., 556 F.3d 264, 272 (5th Cir. 2009) (citing Burford v. Sun

Oil Co., 319 U.S. 315, 332 (1943)).  As part of its Burford abstention analysis, a court must
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consider five factors: (1) whether the cause of action arises under federal or state law; (2)

whether the case requires inquiry into unsettled issues of state law or into local facts; (3) the

importance of the state interest involved; (4) the state's need for a coherent policy in that area;

and (5) the presence of a special state forum for judicial review.  Moore v. State Farm Fire &

Cas. Co., 556 F.3d 264, 272 (5th Cir. 2009) (citing Wilson v. Valley Elec. Membership Corp., 8

F.3d 311, 314 (5th Cir. 1993)).  

Burford abstention represents “an extraordinarily and narrow exception to the duty of the

District Court to adjudicate a controversy properly before it.”  Quackenbush v. Allstate Ins. Co.,

507 U.S. 706, 727-28 (1996); Wilson v. Valley Elec. Membership Corp., 8 F.3d 311, 313 (5th

Cir. 1993) (explaining that abstention remains the exception, not the rule).  The “federal courts’

obligation to adjudicate claims within their jurisdiction [is] virtually unflagging.”  New Orleans

Public Serv., Inc. v. Council of City of New Orleans, (“NOPSI”), 491 U.S. 350, 359 (1989). 

The most important aspect of Burford is whether there exists a state process to which a

federal court might abstain.  That is, there must be “time and adequate state-court review”

available.  NOPSI, 491 U.S. at 360.  Additionally, the NOPSI court underscored “[w]hile

Burford is concerned with protecting complex state administrative processes from undue federal

interference, it does not require abstention whenever there exists such a process, or even in all

cases where there is ‘potential for conflict’ with state regulatory law or policy.”  Id. at 362

(quoting Colorado River Water Conservation District v. United States, 424 U.S. 800, 815-16

(1976)).  

In arguing for abstention, defendants and intervenors rely on the Fifth Circuit’s decision

in Sierra Club v. City of San Antonio, 112 F.3d 789 (5th Cir. 1997), an ESA case involving
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water withdrawals from the Edwards Aquifer that affected an endangered species, the fountain

darter.  Id. at 791.  The district court issued an ESA injunction ordering the water officials to

limit pumping from the Edwards Aquifer based on spring flows.18  Id.  The injunction was to

remain in effect until the defendants demonstrated a water management plan that would preserve

the fountain darter, and defendants were further ordered to supply the court and a special master

with monthly water usage information.  Id.  On appeal, the Fifth Circuit held that the lower court

erred by issuing an injunction finding that the case was not likely to succeed on the merits due to

Burford.  The Fifth Circuit noted the need for “uniform regulation” in the state regime governing

water withdrawals, and found that the legislation in place, the “Edwards Aquifer Act,” could

“fairly be characterized as a comprehensive regulatory scheme.  It represents a sweeping effort

by the Texas Legislature to regulate the aquifer with due regard for all competing demands for

the aquifer’s water.”  Sierra Club, 112 F.3d 794.  

1. Senate Bill 3.

The TCEQ defendants, GBRA, and SARA argue that abstention is warranted in this case

because the State of Texas now has in place a comprehensive regulatory scheme, Senate Bill 3

(S.B.3), that regulates the State’s surface water flows.  See Tex. Water Code § 11.1471,

Environmental Flow Standards and Set-Asides (2007).  The TCEQ and GBRA argue that S.B.3

addresses a number of environmental issues, including endangered species, and attempts to

present a comprehensive state regulatory scheme such that federal abstention is mandated. 
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TCEQ defendants and GBRA maintain that federal intervention would disrupt the S.B.3 process

and undermine the State’s efforts to manage its surface waters.

In 2001, the 77th Texas legislature passed Senate Bill 2, which directed the TCEQ, the

Texas Water Development Board (TWDB), and the Texas Parks and Wildlife Department

(TPWD), in cooperation with other agencies, “to ... jointly establish and continuously maintain

an instream flow data collection and evaluation program.”  Texas Water Code (TWC) § 16.059. 

In addition, the agencies were directed to “... conduct studies and analyses to determine

appropriate methodologies for determining flow conditions in the state rivers and streams

necessary to support a sound ecological environment.”  Id.

In 2007, the Texas legislature passed S.B.3, establishing the Environmental Flows

Allocation Process, also known as “E-flows,” to address inflow water needs.  See TWC §

11.1471,  et seq.  S.B.3 mandates that the TCEQ:

(1) adopt appropriate environmental flow standards for each river basin and bay
system in this state that are adequate to support a sound ecological environment,
to the maximum extent reasonable considering other public interests and other
relevant factors; 

(2)  establish an amount of unappropriated water, if available, to be set aside to
satisfy the environmental flow standards to the maximum extent reasonable when
considering human water needs; and 

(3)  establish procedures for implementing an adjustment of the conditions
included in a permit or an amended water right ...

TWC § 11.1471(a).  To achieve these objectives, S.B.3 directs the TCEQ to establish and

implement a comprehensive plan for each of Texas’ seven major river basins and bays to

determine appropriate E-flows.  
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19 Texas’ seven major estuaries along the east coast are, from north to south: (1) Sabine-Neches Estuary; (2)
Trinity-San Jacinto Estuary; (3) Lavaca-Colorado Estuary; (4) Guadalupe Estuary; (5) Mission-Aransas Estuary; (6)
Nueces Estuary; and (7) Laguna Madre Estuary.  See PX-63.

20In October 2009, EFAG appointed the members of the Guadalupe-San Antonio BBASC. A list of
members for the Guadalupe-San Antonio river basins is filed as Exhibit 5 to D.E. 57.
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Pursuant to S.B.3, the TCEQ developed a scheme for collecting data and information to

formulate E-flow recommendations.  TWC § 11.02362 et seq.  For each river basin and bay

system, there is a stakeholder team and a science team to consider and formulate flow

recommendations to the TCEQ, and there are two statewide groups that oversee the entire

process.19  The statewide  Environmental Flows Advisory Group (EFAG) is responsible for 

appointing members to the statewide Science Advisory Committee, as well as appointing

members to each local stakeholder team.20  TWC § 11.0236.  EFAG is permitted to make

comments on the recommendations of the local science teams for each basin. Id.

The Science Advisory Committee (SAC)  is responsible for defining the geographical

extent of each river basin and bay system for the “sole purpose of developing environmental

flow regime recommendations.”  TWC § 11.02361.  The SAC provides overall direction and

coordination, and ensures that consistent and acceptable scientific principles are utilized

throughout the environmental flows allocation process in each region.   The SAC has issued

technical guidance documents for the local science  teams to use in developing recommended
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21 For example, in June 2009, the SAC issued Methodologies for Establishing Freshwater Inflow Regimes
for Texas Estuaries, Within the Context of the Senate Bill 3 Environmental Flow Process.  See (D.E. 57, Ex. 4).

22 A copy of the SAC’s review criteria and framework is found at
http://www.tceq.state.tx.us/assets/public/permitting/watersupply/water_rights/eflows/framework_sac_review_20100
107pdf.

23 Tex. Water Code § 11.02362(f). The statute requires that the interest groups include  agricultural water
uses (including irrigation, free-range livestock, and concentrated animal feeding operations); recreational water users
(including coastal recreational anglers and businesses supporting water recreation); municipalities; soil and water
conservation districts; industrial water users (including refining, electricity generation, chemical manufacturing, and
paper and timber production); commercial fisherman; public interest groups; regional water planning groups;
groundwater conservation districts; river authorities and other conservation and reclamation districts with
jurisdiction over surface water; and environmental interests.  
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flow regimes,21 and has created a framework for review and evaluation of the science team 

recommendations.22  

Under S.B.3, each region has a Basin and Bay Area Stakeholder Committee (BBASC). 

TWX § 11.02362(c)(1).   The BBASC stakeholder team for each region must have at least

seventeen members, and these teams are required to reflect a fair and equitable balance of local

groups with interests in the basin and bay system.23  The stakeholder team considers the

recommendations of the science team, but it also considers other factors, including the present

and future water needs related to water supply planning for that local basin and bay system.  The

BBASC is charged with appointing members to the area’s Basin and Bay Expert Science Team

(“BBEST”). TWC § 11.02362(c)(3).  BBEST members are required to be technical experts with

special knowledge regarding the river basin and bay system or the development of environmental

flow regimes.  TWC § 11.02362(i), (m).  Pursuant to S.B.3, the local BBEST science team

calculates the amount of water that needs to remain instream to protect the health and vitality of

the given estuary.  The BBEST submits its recommendations to the stakeholder BBASC team, 

as well as to the TCEQ.  The stakeholder team considers the BBEST’s recommended
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24 For the Guadalupe/San Antonio river basins, the BBEST submitted its recommendations on the amount
of water necessary to ensure a sound ecological environment to the BBASC on March 1, 2011.  The BBASC
submitted its recommendations to the TCEQ and to EFAG on September 1, 2011.  The deadline for the TCEQ to
adopt environmental flow standards for the Guadalupe and San Antonio area was September 1, 2012. See
http://www.texaswatermatters.org/Guadalupe_SanAntonio_Mission_Aransas.htm.
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environmental flow regime, adds their associated policy considerations, and develops strategies

to meet the flow recommendations.  TWC § 11.02362(o).  BBASC is not, however, required to

follow or give any particular weight to the BBEST’s technical recommendations.  (Montagna,

Day 3, Tr 232-33).  The implementation strategies for protecting flows can include options such

as efficiency incentives, the dedication of treated wastewater, and the purchase or donation of

existing water rights.  Id. 

After the BBEST and BBASC each make a recommendation to the TCEQ, the TCEQ,

through a public rule-making process, has one year to use those recommendations to legally

adopt environmental flow standards for the river basin and inflows to the associated bay

system.24   

Although S.B.3 does establish a comprehensive framework for the State of Texas to 

determine the amount of freshwater inflows that need to remain instream to protect the overall

health of the State’s river system, it makes no attempt to ensure that such recommended amounts

remain.  Indeed, to the contrary, S.B.3 specifically excludes from consideration the inflow needs

of the bays and estuaries in times of water shortages.  In addition, S.B.3 fails to address existing

permits and water usage.  In short, S.B.3 does not address, concern, protect, or assist the

endangered whooping cranes, and therefore, provides no grounds for abstention.  

S.B.3 sets forth the “Policy Regarding Waters of the State.”  TWC § 11.0235.  It

recognizes that the waters of the state are held in trust for the public, and that the right to use
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25Since 1985, the TCEQ has been required by statute to consider the impact to bays and estuaries and
instream uses when a permit is requested:  Texas Water Code § 11.147(b) provides:

In its consideration of an application for a permit to store, take, or divert water,
the commission shall assess the effects, if any, of the issuance of the permit on the bays
and estuaries of Texas. For permits issued within an area that is 200 river miles of the
coast, to commence from the mouth of the river thence inland, the commission shall
include in the permit any conditions considered necessary to maintain beneficial inflows
to any affected bay and estuary system, to the extent practicable when considering all
public interests and the studies mandated by Section 16.058 as evaluated under Section
11.1491.

Thus, the protection of this provision extends only to permits within “200 river miles of the coast.”  Id.
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state water may be appropriated only as expressly authorized by law.  Id. § 11.0235(a).  It

acknowledges that maintaining the biological soundness of the state’s rivers, lakes, bays, and

estuaries “is of great importance to the public’s economic health and general well-being,” and it

encourages “voluntary water and land stewardship to benefit the water in the state,...”. TWC §

11.0235(b).  However, there is no steadfast commitment to the bays and estuaries:

The legislature has expressly required the [TCEQ] commission while balancing all other
public interests to consider and, to the extent practicable, provide for the freshwater
inflows and instream flows necessary to maintain the vitality of the state’s streams,
rivers, and bay and estuary systems in the commission’s regular granting of permits for
the use of state waters.25

TWC § 11.0235(c) (emphasis added).  Thus, consideration of the bays and estuaries is initially

relegated “to the extent practicable” status in balancing water demands.  But to add insult to

injury, the legislature goes on to provide that, in times of water shortages and drought, the needs

of the bays and estuaries are expressly exempt from consideration: 

...As an essential part of the state’s environmental flows policy, all permit
conditions relating to freshwater inflows to affected  bays and estuaries and
instream flow needs must be subject to a temporary suspension if necessary for
water to be applied to essential beneficial uses during emergencies.  
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26See TCEQ v. San Marcos River Foundation, 267 S.W.3d 356, 360 (Tex. App. -- Corpus Christi 2008, pet.
denied.). In that case, the San Marcos River Foundation applied for a permit with the TCEQ in July 2000, requesting
an appropriation of approximately 1.3 million acre feet of water to remain instream to benefit the Guadalupe/San
Antonio bay and estuary system.  GBRA and SARA, two of the defendant/intervenors in the case sub judice,
objected and in March 2003, the TCEQ denied the permit.  The Foundation filed suit to challenge the TCEQ’s denial
of the permit, but while the lawsuit was pending, § 11.0237(a) was enacted, thus specifically prohibiting the issuance
of a permit to leave water instream to benefit the bays/estuaries, and the Foundation’s action was dismissed as moot.
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TWC § 11.0235(d).  That is, in times of drought or other water emergencies, S.B.3 specifically

authorizes the TCEQ to suspend the recommended freshwater inflows to bays and estuaries that

the S.B.3 process had determined to be necessary to maintain the ecosystem’s health.

Under S.B.3, “beneficial use” is defined as the “use of the amount of water which is

economically necessary for a purpose authorized by this chapter, when reasonable intelligence

and reasonable diligence are used in applying the water to that purpose and shall include

conserved water.”  TWC § 11.001(4).   S.B.3 specifically identifies numerous purposes for

which water may be appropriated.  TWC § 11.023(a).  This list includes domestic and municipal

uses; agricultural and industrial use, including development of power by means other than

hydroelectric; mining and recovery of minerals; hydroelectric power; navigation; recreation and

pleasure; public parks; and game preserves.  Id. § 11.023(a) (1), (2).  The water needs of

whooping cranes and other endangered species are not addressed by S.B.3, and in times of

drought, they are expressly disregarded. 

Moreover, the Texas legislature has specifically excluded as a beneficial use the

allowance of water instream to benefit a bay or estuary.   In response to state court litigation in

which applicants sought a permitted water right to leave water instream,26 the Texas legislature

passed § 11.0237(a) of the Texas Water Code, which provides:
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The commission may not issue a new permit for instream flows dedicated to
environmental needs or bay and estuary inflows.  The commission may approve
an application to amend an existing permit or certificate of adjudication to change
the use to or add a use for instream flows dedicated to environmental needs or bay
and estuary inflows.

TWC § 11.0237(a).  Thus, Texas law prohibits the TCEQ from issuing a water permit  for the

purpose of allowing water to remain instream to maintain the bay or estuary inflows, or to

otherwise address environmental needs.  

Finally, S.B.3 does not assist the whooping cranes because it applies only to applications

for new water permits; it does not attempt to modify or amend water rights with priority dates

earlier than September 1, 2007.  Indeed, S.B.3 expressly prevents use of the E-flow process to

regulate water users unless they are seeking new permits or new increases under existing

permits: 

(1) water appropriated under a permit for a new appropriation of water the
application for which is pending with the Texas Commission on Environmental
Quality on the effective date of this Act or is filed with the commission on or after
that date; or 

(2)  the increase in the amount of water authorized to be stored, taken, or diverted
under an amendment to the existing water right that increases the amount of
water to be stored, taken or diverted and the application for which is pending with
the Texas Commission on Environmental Quality on the effective date of this Act
or is filed with the commission on or after that date.

Section 1.27 of Acts 2007, 80th Leg., ch 1430 2007 Tex. Gen. Laws 5846 (not codified in the

Water Code) (emphasis added).  Thus, S.B.3 and its quasi-considerations of maintaining

necessary inflows has no impact on existing permits with a priority date before September 1,
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27 The TCEQ developed a website dedicated to the E-flows process and mandates of S.B.3.  The website
offers updates on specific basin/estuary BBEST and BBASC recommendations, as well as SAC guidance and
discussion papers.  There is no indication that any river basin has yet completed the process, which includes TCEQ’s
adoption of a recommendation and corresponding rule formulation for each river basin.  See 
http://www.tceq.state.tx.us/permitting/water_supply/water_rights/eflows/resources.html
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2007.  In addition, until the staggered S.B.3 process is actually completed, the TCEQ can

continue to issue new water permits without regards to inflows.27   

S.B.3 establishes an administrative scheme to determine freshwater inflows to the  state’s

bays and estuaries.  It does not provide for enforcement of those recommendations, nor provide

for penalties if the recommended inflows are not maintained.  In addition, S.B.3 set certain

deadlines for flow determinations to be made and adopted, but to date, no region has successfully

completed the E-flow process.  The TCEQ defendants, as well as GBRA and SARA, argue that

S.B.3 provides an elaborate regulatory scheme for environmental flows that will address the

concerns of the Whooping Crane, that federal intervention would disrupt the E-flow process, and

therefore, that abstention is mandated under Burford.   The Court disagrees.  The mere existence

of a state-created administrative body does not override the jurisdictional power of a federal

court.  The E-flow scheme and process may hopefully  provide important and scientifically

sound information to water officials and policy makers  concerning each basin and bay, and

eventually, promote actions to secure the recommended inflows and keep the rivers “wet.” 

However, to suggest that S.B.3 can protect the whooping cranes, when by its own admission, it

specifically excludes the cranes’ habitat in times of water emergencies, is to argue that state law

preempts federal law.  This topsy-turvy view of federalism and the Constitution’s Supremacy

Clause has no basis in the existing constitutional scheme.  The Court has jurisdiction under the

ESA. 
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28 Since the Irrigation Act of 1889, the allocation of surface water in Texas has been subject to the “prior
appropriation” doctrine.  In re Adjudication of the Water Rights of the Upper Guadalupe Segment of the Guadalupe
River Basin, 642 S.W.2d 438, 440 (Tex. 1982).  As between lawful appropriators, first in time equals first in right. 
See Tex. Water Code § 11.027. The holder of a more senior water right is entitled to draw all of the water to which
he or she is entitled before the holder of a more junior right is entitled to any. In 1967, the Texas Water Rights
Adjudication Act required all appropriators of surface waters to prove their usage in court.

 
 Guadalupe River, 642

S.W.2d at 439, 442.  This judicial process clarified who held a right to withdraw water, eliminated the dual riparian
and prior appropriation regime, and recorded the priority of the rights to divert state water.   Each person who went
through the judicial process received a “certificate of adjudication.”  The certification process codified all rights that
predated the existing permit system, and extinguished the claims of those who could not prove their use.  Tex. Water
Code, ch. 11, subchapter G.  Thus, the most senior non-exempt rights recognized by Texas are generally certificates
of adjudication.
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2. Texas surface waters.

Moreover, the Court finds that, not only does the ESA mandate federal court intervention

in this case, but Texas’ own water laws and policies warrant judicial oversight in this instance

because, contrary to the position of defendants and intervernors, Texas law specifically

authorizes the TCEQ to manage the State’s surface waters in a manner consistent with

conservation and in compliance with  federal law, and the TCEQ defendants have failed to do so. 

 The surface waters in the State of Texas are owned by the state itself:

(a)  The water of the ordinary flow, underflow, and tides of every flowing river,
natural stream, and lake, and of every bay or arm of the Gulf of Mexico, and the
storm water, floodwater and rainwater of every river, natural stream, canyon,
ravine, depression, and watershed in the state is the property of the state.

(b)  Water imported from any source outside the boundaries of the state for use in
the state and which is transported through the beds and banks of any navigable
stream within the state or by utilizing any facilities owned by the state is property
of the state. 

TWC § 11.021.

“The waters of the state are held in trust for the public.”  TWC § 11.0235(a).  No person

may divert, store or impound state-owned water without authorization, by permit, certificate of

adjudication, or one of the statutory exemptions.28  TWC §§ 11.081, 11.121.
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29 Since the mid-1900's, Texas recognized “riparian rights,” under which owners and occupiers of land
along rivers could make “reasonable use” of the water flowing by.  Guadalupe River, 642 S.W.2d at 439. Following
the 1967 adjudication of water rights process, many riparian right owners received certificates of adjudication.  Now,
owners of river-front property are included under the D&L exemption of TWC § 11.142.  Thus, technically, there
are no longer any “riparian right” owners, as they are included within the D&L exemption.  However, the term
“riparian right” continues to exist. 

30 An acre-foot of water is 325,851 gallons.

31 The D&L exemption provides, in relevant part: “Without obtaining a permit, a person may construct on
the person’s own property a dam or reservoir with normal storage of not more than 200 acre-feet of water for
domestic and livestock purposes.  A person who temporarily stores more than 200 acre-feet of water in a damn or
reservoir ... is not required to obtain a permit for the dam or reservoir if the person can demonstrate that the person
has not stored in the dam or reservoir more than 200 acre-feet of water on average in any 12-month period.”  TWC §
11.142. 

32 The jurisdiction and powers of the TCEQ are found in the Texas Water Code, Title 2, entitled “Water
Administration,” and in particular, Chapters 5 and 11.  Chapter 5 creates the agency and defines its duties, powers,
and areas of jurisdiction.  Chapter 11 details water rights.

33 The Texas Supreme Court also holds that “[s]tatutes are given a construction consistent with
constitutional requirements, when possible, because the legislature is presumed to have intended compliance with
state and federal constitutions.”  Brady v. Fourteenth Court of Appeals, 795 S.W.2d 712, 715 (Tex. 1990); Tex.

Page 33 of  124

Some water rights, such as Domestic and Livestock (D&L), are exempt from the

permitting or adjudication process.29  TWC § 11.142.  A D&L user may divert water from a

stream or may impound up to 200 acre-feet30 of water at a time in an impoundment or reservoir.31 

 Id.  D&L water rights are not recorded, nor are they monitored by any water enforcement office. 

(Soward, Day 4, Tr 253).  

The TCEQ is the state agency with “general jurisdiction” over both “water and water

rights” in Texas.32  TWC § 5.013(a).   Via statute, the Texas legislature has conferred upon the

TCEQ the plenary authority to implement Texas laws and to fulfill federal law.  TWC § 5.015. 

The Texas Supreme Court has held that, when the legislature confers agency power, it impliedly

intends that the agency have whatever powers are reasonably necessary to fulfill its express

functions or duties.  Texas Natural Res. Conservation Comm’n v. Lakeshore Util. Co., 164

S.W.3d 368, 377-78 (Tex. 2005).33  
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Gov’t Code § 311.021.  

34 The watermaster office has employees known as watermaster specialists or deputies whose jobs are
similar to game wardens or “water police.”  (Segovia, Day 4, Tr 68). Their offices are located throughout South
Central Texas, and each one is responsible for approximately 10 counties.  Id.  Their job is to drive up and down the
rivers and creeks and confirm that the water being taken by owners is authorized, and to report any instances in
which it is not.  Id.  In monitoring water usage, watermaster deputies rely on the United States Geological Survey
(USGS) gauges that are scattered throughout Texas, primarily on the main river systems.  Id.  
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Texas’ legal framework for resolving water conflicts is based on permit priority.  Section

11.027 of the Texas Water Code provides simply: “As between appropriators, the first in time is

the first in right.”  TWC § 11.027. 

 Former and current TCEQ employees and officials testified at trial about their water

management responsibilities and powers.  Al Segovia is a named TCEQ defendant in this action,

and at the time this suit was filed, he was employed as both the South Texas Watermaster and the

Concho River Watermaster.   (Segovia, Day 4, Tr 52).  In certain river basins, the TCEQ has

implemented a watermaster program to protect priority water uses.  See TWC § 11.326. The

purpose of the watermaster program is to manage, monitor, archive, and enforce surface water

rights based on priority.  Id. Tr 53-54.  

Under the watermaster program, water right owners, junior and senior,  must contact the

watermaster before diverting water.  Id. Tr 55.  Depending on the river conditions at the time, the

watermaster can grant permission, delay permission, or if necessary due to drought, deny

permission to take water.  Id.  The watermaster keeps records and monitors water use of

permitted water right owners through various reporting mechanisms and forms.34  Id. Tr 57. 

Water rights are relative to one another; the oldest water right is the most senior, and all

other rights are  junior to it.  (Segovia, Day 4, Tr 60).  If a junior water right owner seeks to
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withdraw water during a drought, the watermaster must organize a meeting to discuss the

situation and determine if other owners can reduce their use. Id. Tr 61.  In reality, the

watermaster program is “no more than a balancing act,” and it presents “a constant battle.”  Id. 

The watermaster has the authority to tell a water owner: “You can’t take this water at this time.” 

Id.  Indeed, water users are “all under the same drought.”  Id.

When water diversions must be reduced, junior right holders are restricted first. (Segovia,

Day 4, Tr 62).  However, because Texas often suffers from drought conditions, even senior

holders must be restricted at times, and the watermaster has the authority to order restrictions or

limitations on the amount of water diverted.  Id.  Tr 70-71.  The first priority owners are those

with D&L/riparian rights, and it is the watermaster’s job to ensure that downstream riparian right

owners get their water.  Id. Tr 71. One method to address water demand is to stagger use along

the river.  Id. at 62.  The primary objective is to “keep the river wet.”  Id. 

D&L/riparian right owners are authorized to withdraw 200 acre-feet of water annually. 

(Segovia, Day 4, Tr 77-79). And see TWC § 11.142.   However, the watermaster does not

monitor the D&L/riparian owner’s use.  Id.  A watermaster might visually check stored water to

see if it remains at the same capacity, but there is no way of determining whether the riparian

owner emptied and refilled the reservoir, thus using more than the allowed 200 acre-feet. Id. Tr

78-79. 

Recently retired TCEQ Executive Director Mark Vickery, a named defendant in his

official capacity, testified for TAP about the TCEQ’s administrative and monitoring

responsibilities concerning permitted water withdrawals, as well as enforcement authority. 
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35For example, “direct reuse” is a conservation operation by which diverted water sent to a waste plant can
be taken and used,  returned to the stream/river, and then retaken downstream multiple times.  Id. Tr 211. 

36 See PX-172, copy of TCEQ Commissioner’s Oath of Office. 
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(Vickery, Day 4, Tr 195).  In his role as Executive Director, he had policy discretion, as well as

implementation authority.  Id. Tr 198.  

The TCEQ has enforcement authority over certificates of adjudication and water permits,

and it has the authority to issue or deny a permit with conditions.  (Vickery, Day 4, Tr 205).  The

TCEQ has the authority to contact industries about their water use and to encourage conservation

efforts, such as industrial recycling.35  Id. Tr 210-211. Some permits require return flows, but it is

not “routine, and most older permits do not include a return flow requirement.”  Id. Tr 212.  

The Oath of Office for TCEQ Commissioners requires them to comply with federal law.36 

(Vickery, Day 4, Tr 212, 215).  Since 1985, the water permit process now requires the TCEQ to

consider the impact of water diversions on bays and estuaries.  Id. Tr 218.  And see TWC §

11.147(b).   In addition, effective September 1, 2011, the legislature enacted section

11.053(c) of the Texas Water Code, entitled EMERGENCY ORDER CONCERNING

WATER RIGHTS, which provides, in part:

(a)  During a period of drought or other emergency shortage of water, as defined
by commission rule, the executive director by order may, in accordance with the
priority of rights established by Section 11.027:

(1)  temporarily suspend the right of any person who holds a water right 
to use the water; and 

(2)  temporarily adjust the diversions of water by water rights holders.

(b)  The executive director in ordering a suspension or adjustment under this
section shall ensure that an action taken:
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37 Mr. Soward’s résumé is PX-261. 
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(1)  maximizes the beneficial use of water;

(2)  minimizes the impact on water rights holders;

(3)  prevents the waste of water;

(4)  takes into consideration the efforts of the affected water rights 
holders to develop and implement the water conservation plans and 
drought contingency plans required by this chapter;

(5) does not require the release of water that, at the time the order is 
issued, is lawfully stored in a reservoir under water rights associated 
with that reservoir. 

TWC § 11.053. 

Mr. Vickery agreed that, pursuant to the § 11.053 emergency rule, the TCEQ  now

expressly has the authority to suspend or adjust water diversions in times of drought.  Id. Tr 217. 

The TCEQ is charged with adopting rules to implement this section.  Id. 

The TCEQ has the discretion to make exceptions in both enforcement and in the

implementation of terms and conditions of water rights.  (Vickery, Day 4, Tr 224).  For example,

in 2008-2009, the TCEQ accommodated a request from the City of Kerrville to withdraw water

to ensure that the public’s health was protected.  Id.  The City of Kerrville was a junior water

right.  Id. 

Mr. Larry Soward is a retired public servant with first-hand knowledge of not only the

TCEQ, but its predecessor agencies, as well as state departments in land and agriculture.37 

(Soward, Day 4, Tr 235).  His testimony established that the TCEQ has authority “across the

board,” in times of drought, and it can “... issue an emergency order to basically do anything that

is necessary or appropriate to carry out their duties and responsibilities ..., in an emergency
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situation.” (Soward, Day 4, Tr 266).  In Mr. Soward’s opinion, the TCEQ could use its

emergency powers to protect the bays, estuaries, and whooping cranes.  Id.   S.B.3 does not

provide protection to the cranes.  Id.  To the contrary, S.B.3 authorizes the TCEQ to suspend the

recommended inflow provisions during times when  the flow is not sufficient to meet the needs

of water right holders.  Id.  S.B.3 expressly allows for bays and estuaries to be left unprotected in

times of “emergencies,” that is, drought, the very time when the cranes need those inflows to be

maintained.  Id.  Tr 268.  

There are a number of methods available to the TCEQ to evaluate and address the

competing demands for water.  (Soward, Day 4, Tr 274-275).  Under its emergency powers, the

TCEQ can modify the usufructory rights of permit holders.  Id. Tr 270.  With the September 1,

2011 enactment of TWC § 11.053, the TCEQ now has the express authority  to suspend or adjust

water diversions in times of drought.  Id.   Thus, the TCEQ is no longer constrained by “first in

time, first in right.”   Id. Tr 271.  The threatening of an endangered species could constitute an

“emergency” or fall under the “public welfare” provision of 

§ 11.053.  Id. Tr 271-272.  

Finally, Mr. Vickery noted that there is no prohibition to prevent the TCEQ from

requiring an inventory of D&L users.  Id.  The TCEQ could initiate surveys to determine how

currently permitted water is being used and initiate cancellation of unused water rights.  Id.   In

addition, although the TCEQ does not require used water to be returned to the stream, it is

required by statute, and the TCEQ could enforce water return.   Id. Tr 275.

TAP’s witnesses established that the TCEQ has the authority to modify or amend existing

water rights, delay or deny issuance of new permits, access and evaluate D&L usage, and take
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38 Mr. Chenoweth’s résumé is DX-297. 

39Texas has 188 major water-supply reservoirs.  These reservoirs vary in size from 5,200 acre-feet
conservation storage capacity for the Upper Nueces Lake to 4,472,900 acre-feet for the Toledo Bend reservoir.    The
lakes and reservoirs associated with the San Antonio bay/Guadalupe estuary are: Victor Braunig Lake; Olmos
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any other action necessary in times of emergencies, including drought, to ensure that the

necessary freshwater inflows reach the Aransas Refuge and the AWB cranes.  Despite this

authority, the TCEQ defendants did not exercise it in 2008-2009, and the permitted water

diversions, along with the drought, effectively choked the San Antonio bay/Guadalupe estuary,

creating hyper-saline conditions and adversely affecting the health of the AWB cranes.  

In rebuttal to TAP’s witnesses on TCEQ authority, the TCEQ defendants offered Mr.

Todd Chenoweth, TCEQ special counsel for the Office of Water.38  (Chenoweth, Day 5, Tr 147-

148). Mr. Chenoweth reiterated TAP witnesses’ testimony concerning the water permit process

and provided additional detail in some areas.  He did not contradict or dispute TAP’s allegations

that the TCEQ has authority to manage permitted water rights or address D&L usage.  In fact,

Mr. Chenoweth affirmed TCEQ’s broad authority to manage water resources, and speculated as

to additional actions the TCEQ could take under its broad powers. As previously noted, the

TCEQ’s duty to consider the water needs of the bays and  estuaries applies only to those water

permits/applications to divert or store water within 200 river miles of the coast.   See TWC §

11.147(b).  There are no provisions in S.B.3's E-flow process to extend the range of

consideration. (Chenoweth, Day 5, Tr 163-164).  Thus, even with S.B.3, the TCEQ need not

consider the impact of freshwater diversions as to any permit application to store or divert water

that is outside the 200 river miles from the coast.  Many of the lakes and reservoirs that supply

the San Antonio bay/Guadalupe estuary are outside of this 200 river miles limit.39  In fact, the
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Reservoir; Medina Lake; Lake McQueeney; Lake Gonzales; Lake Dunlap; Coleto Creek Reservoir, Canyon Lake;
and Calaveras Lake.

40 In Mr. Chenoweth’s opinion, the D&L data is not important because, due to its superiority, even if the
TCEQ knew the D&L water usage amount, it would simply add that number into the WAM model, and then subtract
it right back out.  (Chenoweth, Day 5, Tr 184).  That is, the “naturalized flow process” and WAM already takes into
account the D&L usage because the historical data collected was subject to the D&L withdrawals. Id. Tr 185.
However, this reasoning incorrectly assumes that the TCEQ has no authority over D&L rights.  Because the TCEQ
could require reductions or modifications in D&L use, it would be essential to  know the amount of water that is
involved.   

41 For example, where an entity anticipates that it may have difficulty with TCEQ compliance and thus
subject to associated fines and penalties, the entity can participate in a Supplemental Environmental Project (SEP). 
(Chenoweth, Day 5, 205),  Instead of paying fines and penalties, the entity can direct a portion of the money to a
fund for environmental projects, rather than to the TCEQ.  Id.  There is also a Texas Water Trust, established by the
Texas Water Development Board, and it funds water projects through a variety of mechanisms, such as EPA loans
and bonds. Id. Tr 206.  The Water Trust has funded water treatment plants, drinking water plants, and lake water
plants.  Id.  It can partially fund construction of reservoirs.  Id. It is also involved in science-based studies to improve
estimates on predicting water availability.  Id. 
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San Antonio River is 240 river miles long and the Guadalupe River 250 miles long.  For

example, with permit applications, the TCEQ could authorize less water than the amount

requested.  (Chenoweth, Day 5, Tr 182).   The TCEQ could impose “special restrictions,”

prohibiting diversions if the instream water flow rate fell below a certain cubic feet per second

(cfs).  Id.  He acknowledged that the TCEQ’s Water Availability Model (WAM) does not take

into account exempt D&L users.40  Id.  Mr. Chenoweth  proposed other means by which the

TCEQ and a water right holder could work together to conserve water use to benefit the

environment.41   That is, Mr. Chenoweth’s testimony confirmed the testimony of  TAP’s

witnesses, that the TCEQ has the authority and power to modify, amend, adjust, or in any

manner affect priority water rights if it determines it is necessary to do so.

The last witness to testify about TCEQ authority was Margaret Hoffman, an attorney who

worked at the TCEQ from 1993 to 2004, and served as the TCEQ executive director for some
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42 Ms. Hoffman’s CV is DX-299.

43 The Texas Water Code, § 11.040 provides that: “A permanent water right is an easement and passes with
title to the land.”  TWC § 11.040(a).   A “water right” is defined as “a right acquired under the laws of this state to
impound, divert, or use state water.”  
TWC § 11.002(5).  

44 Section 11.024, Texas Water Code, “Appropriation: Preferences” provides in part:
In order to conserve and properly utilize state water, the public welfare requires not only
recognition of beneficial uses but also a constructive public policy regarding the
preferences between these uses, and it is therefore declared to be the public policy of this
state that in appropriating state water preference shall be given in the following uses and
order named: (1) domestic and municipal uses, ... (2) agricultural uses and industrial uses,
... (3) mining and recovery of minerals; (4) hydroelectric power; (5) navigation; (6)
recreation and pleasure; and other beneficial uses.
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portion of her time there.42  (Hoffman, Day 8, Tr 218-251).  Ms. Hoffman testified that TCEQ is

constrained by what she called “permanent water rights.”43 Id. Tr 232.  She explained that a

permanent water right is  a vested property right, as opposed to term permits, temporary permits,

and seasonal permits, that are subject to being cancelled or revisited.  Id. Tr 232.  In times of

water shortage, those “temporary” rights are modified first.  Id.  

Ms. Hoffman testified that the Texas Water Code affords highest priority for municipal

and domestic use,44 but that in times of shortage, the TCEQ’s primary responsibility is to protect

senior water rights.  Id.  Tr 233.  Ms. Hoffman was unaware of the September 1, 2011

Emergency Rule, TWC § 11.053, that expressly authorizes the TCEQ to temporarily suspend or

adjust the right of any person who holds a water right.  Id. Tr 243-44.  She agreed that the TCEQ

has the authority to cancel unused water rights, and was unaware of any prohibition against

requiring D&L users to report their usage. Id. Tr 245.

Ms. Hoffman confirmed that the TCEQ could cancel unused water rights, and require

D&L users to report their water usage.  Because she was unaware of TWC § 11.053, the 
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Emergency Order Concerning Water Rights, effective September 1, 2011, that is, three months

prior to trial, she was unable to offer any opinion or testimony as to its scope or application.  

The Court concludes that TAP has established by a preponderance of the evidence, that

the TCEQ defendants have the authority, power, and responsibility to manage water diversions,

and the ESA requires that such management take into account the health and survival of the

AWB whooping cranes.  The Court finds further that TCEQ has refused to issue a permit to

permit freshwater inflow for the protection of the AWB habitat and that S.B.3 either by

definition or application will not protect the winter habitat of the AWB.   

In summary, S.B.3 does not constitute an elaborate regulatory scheme for environmental

flows that will address the concerns of the Whooping Cranes because: (i) it is riddled with carve-

outs and exceptions that relegate the ecological needs of the Whooping Cranes’ to a secondary

status; (ii) it has no enforcement mechanism, that policy framework, no mater how elaborate, has

no “teeth;” (iii) bays and estuaries, in particular, are relegated to a lesser status as, by statute, the

TCEQ may not issue a new permit dedicated to the environmental needs of a bay or estuary; and

(iv) S.B.3 and its E-flows scheme only applies to the issuing of new water rights or the

expansion of an existing water right.  

IV. FINDINGS ON CAUSATION.

A.  Court’s findings as to witness expertise and credibility.

At trial, TAP presented seventeen (17) witnesses, ten (10) of whom were experts; GBRA

eight (8); SARA one (1); and TCEQ two (2).   As will be discussed in more detail later, TAP’s

experts were world renowned in their respective fields.  Several of TAP’s witnesses hold
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endowed chairs at prestigious universities, some are MacArthur Fellows, all have published

numerous scientific papers in respected journals.  Indeed, one witness, Dr. Ronald Sass, is a

shared recipient of the 2007 Nobel Peace Prize for his environmental work.  TAP’s crane

experts, Dr. Chavez-Ramirez, Dr. Archibald, and Mr. Stehn, have years of study in the field and

have devoted their time and energies to the survival of the AWB species.  All of TAP’s experts

were accepted as such and the Court finds their testimonies compelling and credible.  

In contrast, the Court found an alarming trend in the experts that GBRA offered, most of

whom had limited experience and insignificant knowledge of whooping cranes in particular. 

Indeed, in most instances it was established that GBRA selected the data for which its experts

were to make a determination without regard to the peer reviewed published scientific data

available.  In particular, intervenors GBRA and SARA wholly financed what is called the

SAGES report partially designed by Dr. Stephen E. Davis, who testified as a modeling expert,

and Dr. R. Douglas Slack.  This report did not include the Chavez-Ramirez or Stehn research.  In

fact, it used a report by Dr. Slack’s graduate student Danielle Greer whose conclusions to the

preferred food of whooping cranes was based on 90 plus hours of video of three crane areas. 

The Court watched all the videos and finds that they were either too blurred to see anything or

non-demonstrative of any habit, feeding or otherwise.  When subjected to peer review Greer’s

conclusions were soundly criticized. 

Dr. Slack testified that the whooping cranes had well developed supraorbital salt glands

which rid the body of excess salt, making them capable of living in a salt water marsh with no

freshwater.  When pressed by the Court, he admitted that he had made up that entire statement.
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Samuel Vaugh, an engineer who was employed by HDR Engineering in Austin, who has

as principal clients GBRA and SARA, was offered as some type of an expert on crane mortality

based on faulty information supplied solely by GBRA.  GBRA witness, Dr. Miller, admittedly

without any evidence to support the testimony stated that decreased blue crab population may be 

related to commercial fishing.  Dr. Porter, GBRA’s “niche mapper,” used mapping based on the

diet of the Whooping Crane supplied solely by the SAGES report as found by Greer.  Again, this

was all that was supplied to him as a “niche mapper” to the exclusion of all other published

articles on Whooping Crane diet.  Dr. Conroy was offered to challenge  the Stehn mortality rates

but was completely lacking in any expertise on whooping cranes or their habitat.  His testimony

relied solely on a prior review of the literature selected and provided by GBRA. 

Dr. Stroud, a veterinary pathologist, was offered to explain the Whooping Crane

necropsy findings of another pathologist.  His opinion was that the carcass that showed an

infection was not based on the original pathologist description but based on the original

pathologist description that green fluid was observed in a joint.  To him the color green meant

gangrene.  This conclusion had no scientific merit but he kept insisting that when he saw green

he thought of gangrene. 

In conclusion, these witnesses, offered by GBRA, were not credible and not reliable.

A more in depth discussion follows herein.

B. TCEQ’s water diversions reduce freshwater inflows to the Refuge.

TAP argues that lower freshwater inflows to the Refuge from the San Antonio and

Guadalupe river systems result in higher bay/estuary salinities, and that the water practices of the

TCEQ defendants cause those lower freshwater inflows to the Refuge.  For 2008-2009, TAP
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maintains that those water practices caused the death of at least 23 Whooping Cranes.  The fact

that those diversions were “lawful water diversions under preexisting permits” is irrelevant in the

context of this case because, as previously discussed, the ESA preempts state law to the extent it

authorizes activities that cause a prohibited take of a listed species.   16 U.S.C. § 1539(a)(1)(B).

1. Trungale established permitted water diversions lower inflows to Refuge.

TAP introduced Joe Trungale, a licensed water resources engineer who currently is

employed as a private consultant in the Austin area,45 to demonstrate that TCEQ’s regulation of

water causes reduced freshwater inflow to the Refuge,   (Trungale, Day 3, Tr 252).  Between 

1999 and 2004, Mr. Trungale worked as a river studies hydrologist with the Texas Parks and

Wildlife Department. Id. Tr 253.  

Mr. Trungale  employed simulation modeling of the San Antonio bay/Guadalupe estuary

to predict salinity gradients that would occur in response to different freshwater inflow regimes. 

(Trungle, Day 3, Tr 254).  The simulation modeling relied upon state and federal data sources,

and employed TxBlend, a modeling system developed by the Texas Water Development Board

(“TWDB”),46 and used also by the TCEQ BBEST teams in the major estuary systems along the

Texas coast in response to S.B.3.  Id. Tr 254-255.  Mr. Trungale has employed the TxBlend

model to evaluate salinity in the past and as a member of BBEST teams for Galveston Bay,

Matagorda Bay, and the Colorado and Lavaca River basins.  Id. Tr 256-258. 

The  TxBlend model uses the instream flow data that has been measured by the USGS

gauges over time, collected at the three most downstream gauges.  (Trungale, Day 3, Tr 258).  
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Id. These downstream gauges are used because they already reflect the upstream water

diversions. Id. Tr 258.  The model includes actual daily data inflow numbers collected from 1988

through 2009.  Id. Tr 261.  The gauges are positioned to get the best reflection as to what amount

of water is making it from upstream to the mouth of the bay.  Id. Tr 262.  Thus, Trungale relied

on actual water diversion data as reported to the South Texas Watermaster and TCEQ  See DX-

300 (list of all Guadalupe River Basin water right owners, permitted and adjudicated); DX-

301(list of all San Antonio River Basin water rights); DX-302 and DX-303 (over 1,000 pages of

TCEQ historical data); DX-304 (TCEQ historical use data); and PX-83 (map of water rights in

the Guadalupe and San Antonio river basins).

Using these sources of information, Mr. Trungale employed the TxBlend model to

generate three different scenarios of  freshwater inflows to the San Antonio bay/Guadalupe

estuary.47  TAP’s exhibits  PX-92, PX-93, and PX-94, are maps constructed for the time period

of May 2008 through April 2009, using the historical data provided.  (Trungale, Day 4, Tr 7). 

All three exhibits show the salinity patterns in the AWB critical habitat.  Id.  PX-93 shows the

actual salinities in the critical habitat for May 2008 - April 2009.  Id.  PX-92 shows what the

salinities would have been if every reported diversion was added back into the stream.  Id. Tr 8. 

That is, what the salinities would have been if there were no permitted diversions anywhere in

the basin and all the river water flowed into the San Antonio bay/Guadalupe estuary.   Id. Tr 9. 

The third scenario modeled the full use of certain existing permits: it took actual gauged flows

and then assumed that six actual lower basin permits (all of which are GBRA’s) diverted water
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to the maximum amount permitted. Id.; PX-94.  Under the “full use of permits” scenario, there

are dramatic changes with resulting salinity greater than 25 ppt.  Id. Tr 10.  The third scenario

reflected a realistic, but very conservative, picture of increased water use in the near future.  Id.

Using TWBD inflow data for the full period of record, 1987-2009, TAP exhibit PX-90

was created; it provides a visual representation of the averaged over-time salinity levels across

the San Antonio bay/Guadalupe estuary, which of course, includes the Refuge.  (Trungale, Day

4, Tr 10).  PX-90 demonstrates that for 2008-2009, a significant area of the bay had salinities

greater than 25 parts ppt.48  Id. Tr 12.  Coincidentally, the winters of low freshwater inflows and

high bay salinities correspond with the other “bad” winter years for cranes: the three winters of

1988-1989, 1989-1990 and 1990-1991 were all years of high winter Whooping Crane mortality

(4.3%, 3.4% and 7.8% respectively). See PX-74.  That is, as was later confirmed by TAP experts

Sass and Ensor, higher salinity years correspond with higher crane mortality.  Id.

Low freshwater inflows result in markedly higher salinities in the bays; however, even 

high salinities in the bay may be rapidly lowered by a month of relatively high freshwater

inflows (e.g., October 2009-November 2009). (Trungale, Day 4, Tr 14); PX-96.  For example, in

the fall of 2009, at the start of the 2009-2010 Whooping Crane winter season, the bays had lower

salinities due to increased inflows. Id.  That is, relatively small amounts of freshwater inflows

can make a significant difference to the bay salinities, and to the duration, frequency, and

severity of high salinity conditions. Id. at 14-15. 

Because even small inflows of freshwater can markedly decrease dangerous bay/estuary

salinity levels, it would be useful to monitor bay salinities.  (Trungale, Day 4, Tr 15).  Then,  if
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salinities reached an agreed upon “warning level,” responsive actions would be triggered,  such

as reducing water diversions until the salinities lowered.  Id.  For example, in Matagorda Bay, a

salinity trigger level, known as a “Cumulative Salinity Depletion” (CSD), is incorporated as a

condition in one TCEQ issued water permit. Id. Tr 16; See PX-12 at 7-11 (TCEQ permit granted

on April 29, 2011, issued to Lower Colorado River Authority that defines beneficial flow criteria

and if the CSD exceeds a certain amount, then certain actions are to be taken).

Defendants and intervenors argue that Mr. Trungale’s models “distort the impact of water

diversions in 2008-2009,” because the data may have characterized as “diverted” water than had

been impounded years prior.  (D.E. 320 at 18).  However,  Mr. Trungale  testified that, given the

limitations on available data, his models were “conservative” and, in his opinion, accurate.

(Trungale, Day 4, Tr 48-49) (“it seems very much in the range of what I would expect to see.”). 

Moreover, no defense witness challenged  this aspect of Mr. Trungale’s methodology. Indeed,

GBRA witness Dr. George Ward admitted that Mr. Trungale “ran the model correctly.” (Ward,

Day 7, Tr 163).  The evidence established that TCEQ’s authorized diversions impact freshwater

inflows and in turn, the salinities of the San Antonio bay/Guadalupe estuary. 

2. Trungale’s findings anticipated.

Mr. Trungale’s findings were not surprising, and simply confirmed what the Whooping

Crane International Recovery Team, USFWS, and TPWD officials had observed and warned

about in prior years: decreased freshwater inflows correlate with higher crane mortality.  For

example, the Whooping Crane International Recovery Plan of  2007, published by the USFWS,

recognizes that, in Texas, the largest threat to the AWB flock’s survival is the reduction in

freshwater inflows:
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Freshwater inflows.  Currently, expanding human populations throughout the
range of the whooping cranes continue to threaten survival and recovery of the
birds.  Impacts are particularly severe on the winter grounds. Freshwater inflows
starting hundreds of kilometers inland, primarily from the Guadalupe and San
Antonio rivers, flow into the Whooping Crane critical habitat at Aransas; these
inflows are needed to maintain proper salinity gradients, nutrient loadings, and
sediments that produce an ecologically healthy estuary (TPWD 1998). Spring
flows originating from the Edwards Aquifer are also crucial, especially in times of
drought when they can make up 70% of Guadalupe River water.  Inflows are
essential to maintain the productivity of coastal waters and produce foods used by
the whooping cranes.  Coastal waters with low saline levels are maintained by
these instream  flows, providing drinking water for cranes that would otherwise
fly inland for freshwater.

TPWD has recommended target inflow levels needed to maintain the unique
biological communities of the Guadalupe Estuary (TPWD 1998), which includes
Whooping Crane critical habitat.  Unfortunately, mechanisms to guarantee these
flows are not provided by Texas water law, and critics have challenged the size of
the target inflows.  

.....

Upstream reservoir construction and water diversions for agriculture and
human use reduce freshwater inflows. Many existing water rights are currently
only partially utilized, but greater utilization is expected over time. Water rights
continue to be granted on the Guadalupe, and some sections of the river are
already over-appropriated. 

PX-11 at 21 (emphasis added).  

On March 30, 2007, the Executive Director of the Texas Parks and Wildlife Department

signed in concurrence with the findings and opinions of the Recovery Plan. (Archibald, Day 1,

Tr 81-82); PX-11.  Moreover, the State of Texas has previously recognized the significance of

freshwater inflows, with one published study specifically calling for a guaranteed minimum

annual inflow of 1.1 million acre-feet for San Antonio bay. (Trungale, Day 3, Tr 294-295); PX-

382.  A similar recommendation was made in a more recent state study on recommended inflows

by TCEQ’s Guadalupe-San Antonio BBEST. (Trungale, Day 3, Tr 294-295). 
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 In 2009, the USFWS identified the Whooping Crane as one of their “spotlight species,” a

species chosen for particular attention and a focus on recovery efforts.  See PX-25. The Spotlight

Species Action Plan for the Whooping Crane acknowledges that the critical habitat of the AWB

flock is threatened, and it specifically addresses water diversions and decreased freshwater

inflows:

At Aransas National Wildlife Refuge (NWR) and throughout the central Texas
coast, decreases in freshwater inflows from water diversions and reservoir
construction add to the following threats: reduction in available main food items
at Aransas NWR, the blue crab (Calinectes sapidus) and wolfberry (Lycium
carolinianum) [and] Increased intervals when winter marsh salinities exceed the
threshold of 23 parts per thousand (ppt) thereby decreasing the availability of
fresh drinking water for the cranes.

PX-25 at 1 (emphasis added).  As discussed in more detail below, the decreased inflows and

higher resulting salintities across the whooping cranes’ habitat causes a reduction in the birds’

primary food resources, blue crabs and wolfberries, as well as drinking water.  

3. Dr. Ward’s modeling not reliable.

GBRA witness Dr. George Ward reviewed Mr. Trungale’s modeling.49   (Ward, Day 7,

Tr 97-98).  Dr. Ward was offered without objection as an expert on circulation, salinity,

distribution, hydrology and modeling.  Id. Tr 109. 

Dr. Ward characterized the San Antonio bay/Guadalupe estuary as a “sluggish

responder” to salinity because its exchange with the sea takes place up and down the coast,

rather than at a direct entrance.  (Ward, Day 7, Tr 127-28).  When a freshwater pulse enters the

San Antonio bay/Guadalupe estuary, it displaces water, and if the pulse is large enough, it pushes

Case 2:10-cv-00075   Document 354    Filed in TXSD on 03/11/13   Page 50 of 124
      Case: 13-40317      Document: 00512181410     Page: 121     Date Filed: 03/20/2013



Page 51 of  124

freshwater into the surrounding estuary and even out into the adjacent Gulf of Mexico.  Id. Tr

128.  The salinity then works its way back into the system by tidal exchange, internal

circulations, density currents, and turbulence, and these processes are collectively referred to as

“salinity intrusion.”   Id.    

Dr. Ward used the same models as Mr. Trungale (no water diversions, historical

diversions, and full permit diversions), and concluded that the average salinity in the San

Antonio bay/Guadalupe estuary under the three Trungale scenarios varied only by approximately

1.5 ppt.  (Ward, Day 7, Tr 128).  Ward characterized this variance as simply “noise” in the

natural variability.  Id. Tr 132-36.  Dr. Ward arrived at this conclusion by averaging the

geographic distribution of salinities modeled by Mr. Trungale. (Ward, Day 7, Tr 134) (“Now, to

try to compress this variation into something that’s more assimilable to our human minds, I’ve

just averaged them.”). 

Nowhere does Dr. Ward explain adequately why this manipulated use of average salinity

across the entire bay system is a better, or even relevant, measure. To the contrary, Dr. Ward

admitted that the key aspect of an estuary is the geographic distribution of salinity gradients: 

Q. Now, in your review of – in your critique of Joe Trungale’s work, you 
didn’t mention anything about geographic coverage, right?

A. That’s correct.

Q. And isn’t, in fact, the geographic distribution of various salinities a key 
aspect of the estuary?

A. It is.

(Ward, Day 7, Tr 153); DX-280.  And Dr. Ward testified that “the intent of TxBlend is to predict

salinity throughout the bay[/estuary].”   Id. Tr 155.  Yet Dr. Ward decided that the  results of
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TxBlend are “very complicated” so he chose to “pre-digest” and “summarize” the results in his

testimony. Id.  His summary consisted of one number—an average salinity—to take the place of

thousands of data points describing how salinity changes throughout the bay, both

geographically and temporally. DX-424.  This manipulation of the data produced no meaningful

results for the Court, and did not cast doubt on the conclusion that water diversions result in

higher salinities to the San Antonio bay/Guadalupe estuary, the critical winter habitat of the

whooping cranes.

4. Dr. Montagna’s observations and studies confirmed Trungale’s modeling.

Dr. Paul Montagna is an expert in Texas estuaries: he is the endowed Chair for

Ecosystems Studies and Modeling at the Harte Institute at Texas A & M Corpus Christi; he is a

professor of Physical and Environmental Sciences; and he is the Coordinator for the Coastal and

Marine Science Doctoral Program.50  (Montagna, Day 3, Tr 171).   He has worked in primarily

two areas: (1) offshore oil and gas and deep sea ecology; and (2) estuarine research related to

fresh water inflow.  Id. Tr 173.  At the time of trial, he was leading the research for NOAA on

the oil spill associated with the Deepwater Horizon blowout.  Id.  He has studied and attempted

to determine the environmental inflows needed for Corpus Christi bay and San Antonio bay.  Id.

Tr 174. 

Dr. Montagna described an estuary as “a semi-enclosed body of water, where freshwater

and marine water mix.  (Montagna, Day 3, Tr 176).  Nearly all coastal zones in the world are

estuarine environments.  Id.  There is always movement of water from the tides, and it is the
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mixing of fresh and marine water that “makes estuaries the most productive environments on

earth.”  Id. 

TAP exhibit PX-59 is a diagram of the habitats and geomorphological components of

bar-built estuaries.  (Montagna, Day 3, Tr 178).   With Texas coasts, the beach is on a sand bar

that essentially separates the bay/estuary from the ocean.  Id. Tr 178.  The bay closest to the

ocean is referred to as the “primary bay,” and the bay into which the river flows is referred to as

the “secondary bay.”  Id.  There is a gradient in habitats with more marsh habitats and oyster

reefs near the rivers, and more beach habitats with sea grass beds near the ocean.  Id. Tr 178-179. 

The most important aspect of the fresh water inflows is that it creates the very gradient of

salinities across the bay to support the variety of communities and organisms that live there.  Id.

Tr 181.  

Dr. Montagna’s testimony affirmed Mr. Trungale’s modeling that water diversions

decrease freshwater inflows to the Refuge.  TAP exhibit PX-60 is a diagram of diverted

freshwater inflows.  (Montagna, Day 3, Tr 181).  When a diversion of freshwater occurs, for

example by a dam across a river or impoundment, the water flow is decreased and the dilution

power of rain water is lowered, increasing salinity in the bays.  Id. Tr 182.  In addition, a

reduction in river inflows means a reduction in dissolved nutrients and organic matter to the bay,

as well as a reduction in sediments.  Id.  If sediments get stopped behind a dam, there is less

buildup of sedimentation in the marshes, and that could actually cause erosion rates to increase. 

Id.  PX-61 is a conceptual model of inflow effects.  Id. Tr 183.  PX-61 demonstrates that

freshwater inflows create the estuary conditions in the context of salinity, sediments, dissolved

materials, nutrients, organic matter, and also particulate matters.  Id.  The biology within the
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estuary responds to the estuary conditions, which are determined by the freshwater inflows.  Id.

Tr 183-184.  

Dr. Montagna testified about his work on the Science Advisory Committee in connection

with another  S.B.3 region, the Nueces Bay, which is south of the San Antonio bay/Guadalupe

estuary.51  (Montagna, Day 3, Tr 187).  Although the purpose of the S.B.3 process is to develop

environmental flows for the particular bay/estuary system, in the case of the Nueces Bay, it is no

longer “ecologically sound.” Id.  In the 1930s, the Nueces Bay was low saline and productive. 

Id.  Indeed, the Nueces Bay fossil record reveals that the area once supported large populations

of  rangia clams, bivalves that required very low salinities, from zero to ten ppt.  Id. Tr at 193. 

However, as a result of the drought and the two dam systems, including Choke Canyon,

conditions in Nueces Bay have changed dramatically; certain areas in Nueces Bay have salinities

up to 45 ppt, which is 50 percent greater than sea water.  Id.  Tr 188.  According to Dr.

Montagna, human water management killed the Nueces Bay estuary.  Id. Tr 194.

The Nueces River Basin originates in Edwards County and flows southeast for

approximately 315 miles to Nueces Bay near Corpus Christi.  The Nueces River basin is located

approximately 50 coastal miles to the southwest of San Antonio bay.

Mr. Vaugh is a BBEST scientist for both the San Antonio bay/Guadalupe estuary and for

the Nueces Bay/Nueces estuary.  In determining the salinity recommendations for the Nueces

bay and estuary, the BBEST team chose five indicator species which had known salinity
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preferences which could be related to freshwater inflow, one of which was the blue crab. 

(Vaugh, Day 7, Tr 215-216).  The BBEST team recommended a preferred salinity level of 18 ppt

for Nueces Bay.  Id.  However, for the San Antonio bay/Guadalupe estuary, the BBEST team did

not use the blue crab.  Id. Tr 213. Dr. Ward acknowledged that, despite the proximately and

connectivity of the San Antonio and Nueces bays, the Nueces BBEST researchers employed the

boost regression tree and the San Antonio team did not, so the blue crab was not selected as a

focal species.  Id. Tr 215.  Dr. Ward admitted that this lawsuit was pending at the time of the San

Antonio BBEST’s recommendations.  

One effort to restore the Nueces Bay is to pipe water directly to the marsh, and the U.S.

Army Core of Engineers is conducting a field study concerning a restoration program. 

(Montagna, Day 3, Tr 194).  However, the system will never support rangia  or oysters again.  Id.

Tr 195.  The Nueces Bay is a cautionary tale for the San Antonio bay/Guadalupe estuary.  Id.  If

water management authorities continue to allow the storing of huge reservoirs of water, the

estuarine bays no longer receive significant freshwater inflows, and the Guadalupe estuary could

suffer the same high salinities and loss of species life as Nueces Bay/estuary.  Id. Tr 196. 

However, there is still a chance to save the San Antonio bay/Guadalupe estuary because it is still

“in pretty good condition.”  Id. Tr 197. The system can “rebound” from the negative effects of

low inflow years if followed by good inflow years.  Id.  The real challenge is human behavior,

because there have always been variations from year to year regarding rain and drought, and the

organisms that live there have a certain ability to deal with that variability. Id. Tr 198.  Water

diversions are the problem, and in times of drought, “everyone should suffer equally.”  Id.

5. Dr. Davis’ modeling.
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SARA witness Dr. Stephen Davis is with the Everglades Foundation.52  In 2003, he

helped design the methods for collecting data for a study of the San Antonio Guadalupe

Estuarine System (“SAGES”) report.    (Davis, Day 8, Tr 9).   The SAGES report was funded by

two of the intervenors herein, GBRA and SARA, as well as the San Antonio Water System, an

intervenor. (Slack, Day 4, Tr 143).

For the SAGES report, Dr. Davis examined freshwater inflows and spatial patterns and

water quality on three study sites along the north side of the San Antonio bay/Guadalupe estuary. 

Id. Tr 13-14.  He employed data collected from “TCOON,” the Texas Coastal Ocean

Observation Network, which has a series of monitoring sites across the Texas coast, primarily

focused in bays and estuaries, that measure everything from water level to wind, salinity, pH,

and other water quality parameters.  Id. Tr  14-15.  Dr. Davis testified that during “high water”

periods, the tidal creeks and ponds on his study sites were connected, but during the “low water”

periods, they were separated.  Id. Tr 21-22; DX-400.  The terms “high water” and “low water”

are not related to high tide or low tide; prolonged periods exist where the pools are either

connected or isolated.  Id. The longer any pools remain disconnected, the greater the chances are

of those pools drying out completely.  Id.  During a high water period, the estuary is inundated

with water that facilitates the connection between bay waters, tidal creeks, and the isolated

ponds.  Id. Tr 23. This high water time allows for flushing of the salts that accumulated when

water levels are low. Id.  During the low water times, the soils become hyper-saline, up to 70 to

100 ppt.  Id.  The flushing that occurs with high water helps make the soil more favorable for

marsh vegetation.  Id.  For the biota, the high water periods allow access to the estuary for fish,
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crabs, and other invertebrates.  Id. Tr 24.  The estuary is an important source of food, and also

provides a refuge against large predators. Id. Tr 24.  

On cross-examination, Dr. Davis admitted that, when prevailing winds come across the

coast, water measurements would be higher on the south side of the bay/estuary while dropping

on the north side.  Dr. Davis’ measurements only included the north side.  (Davis, Day 8, Tr 64). 

Moreover, his measurements involved areas primarily not located on the Refuge itself.  Id. Tr 65.

Dr. Davis did not relate his testimony to Whooping Crane mortality or blue crab abundance.  Id.

Tr 60.  He did not record any water levels in the bay/estuary during the 2008-2009 winter, nor

did he offer any evidence that the tides were particularly low for the 2008-2009 winter.  

The testimony of Mr. Trungale, that in 2008-2009, the salinities across the San Antonio

bay/Guadalupe estuary would have been lower but for TCEQ’s authorized water diversions,

stands un-rebutted.  

C. Higher salinities adversely affect blue crabs and wolfberries.

TAP presented evidence that, higher salinities in the bay/estuary, adversely affect the

availability of blue crabs and wolfberries, the primary food resources of the cranes.  Dr.

Montagna testified that presently, the San Antonio bay/Guadalupe estuary typically has a

brackish environment, between 15-25 ppt,53 and the salinity gradient extends across the entire

area, which “means that the entire bay winds up being an especially productive habitat.”

(Montagna, Day 3, Tr 200).  The system is dynamic and salinity changes can occur day to day,

even hour to hour, with tides and other factors.  Id. Tr 201.  Also, because it covers a larger area,
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54 Interestingly, about 95 percent of all commercial and recreational species have “this exact same kind of a
life cycle” as the blue crab.  (Montagna, Day 3, Tr 203).  
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its productivity is across a wide range of salinities.  Id. Tr 202.  Both productivity and resilience

to change are a function of habitat size and in these instances, the larger the better.  Id.

1. Dr. Montagna on salinity preferences of blue crabs.

In connection with his evaluation of the salinities in different bays, Dr. Montagna has had

the opportunity to study blue crabs.  (Montagna, Day 3, Tr 203).  TAP’s exhibit PX-68 is a

conceptual model of the blue crab life cycle.54  The cycle begins with an adult female crab and

egg sac.  Id.  The females migrate to the higher salinity zones where they release their eggs into

the ocean, but remain close to the pass, where the bay and ocean meet.  Id. Tr 204. The larvae

that are released from the eggs pass through a series of stages.  Id.  Initially, they are plankton

and live primarily in the ocean.  Id.  As the tides come in, plankton have behaviors which allow

them to ride the current and move into the bay/estuary when the tide is flooding, and move out of

the current when the tide is ebbing, so they do not lose ground, and eventually, the smaller ones

wind up in the fresher parts of the bay/estuary further inland.  Id.  These small crabs seek the

estuary because it is rich with nutrients, and this is one reason why estuaries are known as

“nurseries” because so many species return to this area for the food supply and to develop and

grow larger.  Id. Tr 205.  The estuary is the “ideal environment” for young crabs because they

can hide from predators in the marshes, and the area is nutrient rich, thus increasing their

chances of survival.   Id. Tr 207.  Blue crabs are found in basically all salinities, from the ocean

to the river mouth, and this gradient of salinities directs the blue crab in its life cycle.  Id.  
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55 In commercial fishery, crabs are caught with pots, but the trawl numbers were used as an independent
measurement of the status of the population.   (Montagna, Day 3, Tr 209).  

56 This data had been collected with regards to creating fishing regulations, not to examine salinity
gradients within specific estuaries.  (Montagna, Tr 214). 

57 BRT analyzes multiple predictive variables that impact crab catches (e.g., salinity, temperature, depth,
time, dissolved oxygen) to create a regression equation. Id. Tr 214, 218-220, 228; PX-246, PX-247. 
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Between 1980 to 2009, there has been a significant decline in blue crab abundance over

the entire Texas coast.  (Montagna, Day 3, Tr 208).  And see PX-69, graph of blue crab

abundance measured in trawls55  from 1980 to 2009.  Over-fishing plays a role in the decline, but

while fishing regulations have become more stringent, the blue crab population has still not

rebounded.  Id. Tr 209.  There is likely a climate component to the decrease.  Id.  However, 

there is simply no dispute that “blue crab abundances today are at historic lows, and that the blue

crab populations themselves are highly threatened.”  Id. Tr 210.  Given the long-term trend, this

makes fluctuations in salinities within a particular bay system “critical.”  Id.

Another important aspect of salinity is that disease organisms have a preference for

higher salinities.  (Montagna, Tr 211).  Indeed, when female crabs depart for the ocean to release

their egg sacs, the males remain in the lower salinity parts of the bay to avoid parasites.  Id. 

In 1985, after the TCEQ was first charged with considering the impact to bays and

estuaries when a permit is requested, officials looked to see what available data might be useful.

(Montagna, Day 3, Tr 213).  The TPWD had previously collected monitoring data which

included dissolved oxygen, salinity, temperature, depth of sample, and other information that

could be used to examine freshwater inflow needs.56  Id. Tr 214.  Mr. Trungale employed a

statistical model, the Boosted Regression Tree (BRT),57  to evaluate the existing data from San

Antonio bay/Guadalupe estuary.  Id. Tr 213-14, 217.  The BRT results confirmed that blue crabs’
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58 His CV is DX-257.

59 The “zoea” stage is the free-swimming planktonic, larval form of crabs and other decapod crustaceans.
Dr. Montagna testified to this same fact: that the blue crab larvae are released by the adult females into the ocean
water.  (Montagna, Day 3, Tr 204). 
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preferred salinity range is between 10-20 ppt, with reductions at 22 ppt, and a “sharp drop”

above 25 ppt. Id. Tr 215, 224-25; PX-248.  

The BRT regression equation can also be used in combination with the geographical data

to predict the distribution of blue crabs and how the distribution changes with salinity.

(Montagna, Day 3, Tr 227-228).  Dr. Montagna incorporated the BRT statistical information into

a mapping system to graph the relationship between changing salinities and the chance of a

Whooping Crane finding a blue crab in that area. Id. Tr 230-31.  See PX-249; PX-250. As

expected, with lower salinities, the greater the chances for a Whooping Crane to find a blue crab. 

Id. Tr 228. 

2. Dr. Miller’s blue crab data. 

In rebuttal to Dr. Montagna, defendant-intervenor GBRA offered witness Dr. Thomas

Miller, the director of the Chesapeake Biological Lab in Maryland.58 He testified as to the life

cycle of the blue crab, and noted that blue crabs need access to high salinities at the zoea59 stage;

however, in direct contrast to Dr. Montagna’s findings, he opined that blue crabs had no

physiological need for low salinities.  (Miller, Day 7, Tr 225-35).  However, on cross-

examination, Dr. Miller agreed that, while the blue crab might not require lower salinities

biologically, the estuary and its freshwater inflows provide important nutrients, like nitrogen and

phosphorus to the blue crabs.  Id. Tr 257-58.  He acknowledged that some plant species

necessary to the blue crab’s habitat, such as Spartina alterniflora, require lower salinities.  Id. Tr
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259.  He admitted that some blue crab parasites are more prevalent in high salinities.  Id. Tr 262. 

He conceded that, although there are viral infections that exist in freshwater that are more

dangerous than parasites, those have only been reported in Mississippi, not Texas.  Id. Tr 265. 

Thus, Dr. Miller offered no evidence to refute the importance to the blue crabs of the estuarine

environment with corresponding freshwater inflows. 

Dr. Miller discussed commercial crabbing along the Texas coast as a possible reason for

blue crab decline as opposed to freshwater inflows.  (Miller, Day 7, Tr 252).  However, he

offered no evidence to suggest that commercial crabbing was more extensive in 2008-2009 to

have adversely affected the blue crab population, and in turn, the whooping cranes.

In the Recovery Plan, the report cites to a study by Longley in 1994 who determined that:

“A simple inverse relation exists between blue crab catch rates and mean salinity within an

estuary.”  (PX-11 at 21).  The Court finds that the preponderance of the accepted and sound

scientific evidence establishes that an increase in bay/estuary salinities results in a decrease in

blue crab abundance. 

3. Wolfberry production.

Dr. Davis testified that salinity is an important factor for wolfberry production.  (Davis,

Day 8, Tr 66-70).  In his SAGES report, he found that lower salinity levels in the summer led to

increased fall fruit production at all three study sites. Id. Tr 70.  He also testified that laboratory

experiments confirm lower salinities are better for wolfberry fruit production. Id.  GBRA witness

Dr. Slack agreed that “having more freshwater inflows is beneficial to wolfberry production.”

(Slack, Day 6, Tr 168, 173, 206).

4. Observations and measurements concerning blue crab abundance and 
wolfberry availability in 2008-2009. 

Case 2:10-cv-00075   Document 354    Filed in TXSD on 03/11/13   Page 61 of 124
      Case: 13-40317      Document: 00512181410     Page: 132     Date Filed: 03/20/2013



60 His résumé is PX-260. 
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As will be discussed in more detail below, the crane experts each testified as to the

importance of the blue crab and wolfberry fruit in the crane diet, and their personal observations

were confirmed by fecal studies.  (Archibald, Day 1, Tr 73; Chavez-Ramirez, Day 2, 73-77). 

Mr. Stehn testified that, in 2008-2009, wolfberry production in the fall was “notably less than

average.”  (Stehn, Day 3, Tr 28-29). Both Mr. Stehn and Dr. Chavez-Ramirez noted significantly

reduced blue crab catchings by the cranes that winter.  See PX-22. The preponderance of the

credible evidence  establishes that  decreases in freshwater inflows to the San Antonio

bay/Guadalupe estuary results in a decrease in blue crabs as well as wolfberries on the critical

habitat of the AWB cranes.  

D. Statistical modeling confirms higher salinities are associated with higher 
crane mortality on the Refuge.

TAP witness Dr. Ronald Sass is the former chair of Ecology and Evolutionary Biology at

Rice University, and is currently an Emeritus Professor, a fellow of the Baker Institute of Public

Policy, author of 165 peer-reviewed papers, including one on whooping cranes, and a shared

recipient of the 2007 Nobel Peace Prize as a member of the Intergovernmental Panel on Climate

Change.  (Sass, Day 1, Tr 177-180).  He is a biogeochemical expert in earth systems, including

hydrologic and ecological aspects, and the statistical analysis of those systems.60  He was asked

to investigate the relationship between freshwater inflow and AWB crane mortality. (Sass, Day

1, Tr 182-83).  Using Mr. Stehn’s mortality data, and freshwater inflow data, PX-266, Dr. Sass

found a statistically significant association between years of high crane mortality and low July

through December freshwater inflows.  (See e.g. PX-75, a graphic representation of the
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relationship between AWB crane mortality with freshwater inflow into the San Antonio bay

estuary system; PX-76, Bar graph of Whooping Crane mortality and freshwater inflows). 

Dr. Sass employed the Fisher Exact Probability Test to test the hypothesis that high crane

mortality is associated with low freshwater inflows.  (Sass, Day 1, Tr 198, 206); PX-265.  He

concluded that low inflows and high mortality are “causally correlated” and “in all cases of high

mortality you have low river flow, no exceptions really.”  Id. Tr 209-210.  This conclusion is

scientifically supported and explained by the biological reasons in the extensive literature.  Id. Tr

183-185.

TAP witness Dr. Kathy Ensor is the current chair of the Statistics Department at Rice

University and a fellow of the American Society of Statistics, among many other honors.61 She is

highly recognized as an environmental statistician.  Dr. Ensor reviewed Dr. Sass’s statistical

results, and confirmed that he applied the Fisher Test correctly and appropriately.  (Sass, Day 1,

Tr 238).   The result of the Fisher Test, (p-value = 0.02), demonstrates that there is a strong

association between the level of freshwater inflows into San Antonio bay/Guadalupe estuary and

AWB crane mortality. (Ensor, Day 1, Tr 239).  Additional statistical tests using the same data as

Dr. Sass confirmed the statistically significant correlation.  Id. Tr 240.  A significant relationship

between levels of freshwater inflow to crane mortality means not occurring by chance.  A

Poisson Count Regression found a strong relationship (p-value < 0.0001) between low inflows

and high mortality. (Sass, Day 1, Tr 241); PX-27; PX-28.  Statistics can support a finding of

causation when paired with a scientific argument or a biological explanation for that causation

and here it does so support. (Ensor, Day 1, Tr 241-242).
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62 Mr. Vaugh’s CV is DX-241.

63When the crane population was reduced to just 15 birds, DNA evidence suggested that there were only
three reproductively active females, and geneticists predicted that this population could not survive because of
inbreeding.  (Archibald, Day 1, Tr 76).  Thus, through his “dancing” efforts with Tex, Dr. Archibald personally
contributed to the AWB flock’s genetic survival.

Page 64 of  124

As rebuttal to Drs. Sass and Ensor, GBRA offered Samuel Vaugh, a registered

professional engineer who is employed at HDR Engineering in Austin.62  His expertise is in river

basin hydrology, regional water supply planning, water rights permitting, river basin modeling,

and statistical analyses.  (Vaugh, Day 7, Tr 173-74).  He serves on three BBESTs including the

San Antonio bay/Guadalupe estuary, as well as for Nueces, and Sabine-Neches.  Id. Tr 177.  He

served as a member on the Edwards Aquifer Habitat Conservation Plan.  Id.

Mr. Vaugh testified that his current employer, HDR Engineering, provides services to

two intervenors, GBRA and SARA.  (Vaugh, Day 7, Tr 202).   He reran Dr. Sass’ analysis

concerning freshwater inflows and crane mortality, and he “did get the same answer.”  Id. Tr

207.  He also ran a number of statistical tests, but he did not use winter crane mortality, but

instead, annual crane  mortality.  Id. Tr 208-209.  He decided that winter crane mortality was

not a reliable count and instead viewed the health of the ABW crane “as a year round process.” 

Id. Tr 209.  However, he admitted that he had no scientific basis for employing annual mortality:

he is not an ornithologist or a naturalist or a biologist.  Id. Tr 210.  The Court ruled that Mr.

Vaugh was not qualified as an expert on selecting crane mortality data and applying it

statistically.  Id. Tr 212. 

E. At least 23 Whooping Cranes died on the Refuge in 2008/2009.

In 1941, the total population of Whooping Cranes worldwide had been reduced to just 15

birds.63  (Archibald, Day 1, Tr 59).  Through conservation efforts, the AWB flock has slowly
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64Compared to other endangered crane species, the Whooping Crane has by far the smallest wild population
with around 300 individuals; the next rarest, the Japanese crane, has 2,800 birds, followed by the Siberian crane in
Russia, with a population of 3,500.  (Archibald, Day 1, Tr 69).

65However, a wild population of 300 is still quite low, and therefore, the Recovery Team has expended
considerable effort and funds in an attempt to establish other populations of whooping cranes in other parts of the
continent, as well as to breed alternative flocks.  Archibald, Day 1, Tr 69-70).  Dr. Archibald detailed four
experimental efforts: In 1966, twelve eggs were collected from the AWB flock at their breeding grounds in Canada
and taken to the USFWS Patuxent Wildlife Research Center in Maryland where they were hatched.  Id.  By 1975,
those birds began to breed in captivity, and today, there are 150 whooping cranes in captivity.  Id.  From this captive
population, the Crane Foundation has attempted to reintroduce birds into the wild in Idaho and in New Mexico.  Id. 
In 1975, Whooping Crane eggs were placed in the nests of sandhill cranes, which are abundant in the Rockies.  Id. 
The program was successful to the point that the sandhill cranes raised the whooping cranes and the whooping
cranes migrated with the sandhill, but the whooping cranes did not breed, and the program was discontinued.  Id.  

Years ago, whooping cranes bred in the wild in Louisiana; however, they were hunted extensively and the
last birds in that area died in the 1940s.  (Archibald, Day 1, Tr 71).  In 1993, the Recovery Team released 289
captivity-raised birds into the Florida marshlands, however today there are less than 20 of those birds alive.  Id.  In
Florida, the increasing human population and the demands on the water table caused the wetlands to collapse.  Id. 
Although the  Florida whooping cranes were successful in breeding in the wild, with 10 chicks produced that
fledged, the rate of reproduction could not keep up with the rate of mortality, and the program was discontinued in
2004 as a failure.  Id. 

There was a third experimental program to increase the Whooping Crane population conducted in
Wisconsin in 2001. (Archibald, Day 1, Tr 71).  That program involved teaching captivity-raised birds to fly behind
an ultralight aircraft to Florida for the winter, in conjunction with releasing some captivity-raised birds directly to the
wild flock.  (Archibald, Day 1, Tr 71).  That program shows some promise.  Id. Tr 72.  The final experiment of the
Crane Foundation began in February 2012, when ten captivity-raised whooping cranes were released into Louisiana
in an attempt to start a non-migrating flock.  Id.  In December 2012, 16 additional birds were released to that flock. 
Id.  All of these are experimental populations, with those in Idaho and Florida declared failures, and the programs in
Wisconsin and Louisiana classified as tentative.  Id.  

66 A copy of Dr. Archibald’s résumé is found at PX-254.  
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grown to that of almost 300 birds.64  Id.  As such, the AWB flock  has become an international

symbol of conservation success, “recovering from the brink of extinction.”65  Id. 

Testimony regarding the many deaths of AWB cranes in 2008-2009 came primarily from

three witnesses: Dr. George Archibald; Dr. Felipe Chavez-Ramirez, and Mr. Tom Stehn.  Dr.

Archibald, Dr. Chavez-Ramirez, and Mr. Stehn, have been recognized as the leading authorities

in their fields of biology, ornithology, and whooping cranes in particular.  Dr. Archibald

is a renowned expert on all cranes of the world, and he has been actively involved in Whooping

Crane conservation efforts since 1966.66  (Archibald, Day 1, Tr 56).   Since 1990, he has been a
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67 Dr. Archibald’s commitment to the survival of the species is illustrated in this narrative:    In 1967, there
were two wounded whooping cranes at the San Antonio Zoo, and they produced a single offspring named “Tex.”  Id. 
Tex had health problems that necessitated hand rearing and, as a result, she imprinted on humans.  Id.  Tex did not
meet another whooper until she was transferred to the U.S.G.S. Patuxent Center as a subadult.  Id.  In years of effort
to pair her with a male Whooping Crane, Tex never laid a single egg; she rejected all advances from male cranes,
and instead performed her courtship “dance” for her human keepers.  Id.  In 1975, Tex was sent to Dr. Archibald
who “danced” with Tex for six years.  In 1982, Tex was successfully artificially inseminated, resulting in a robust,
male chick named “Gee Whiz.”  Id.  Gee Whiz has gone on to be the father of many generations of whooping cranes,
many of which are back in the wild. Id.

68 A copy of Dr. Chavez-Ramirez’ résumé is found at PX-255.   

69 GBRA witness, Dr. Douglas Slack, chaired the panel that reviewed Dr. Chavez-Ramirez’ 1996
dissertation on food availability, foraging ecology, and energetics of the Whooping Crane.  

70 Mr. Stehn’s qualifications were offered without objection on Day 2 at Tr 285-287 and 289-300. 
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member of the International Whooping Crane Recovery Team, a joint effort between Canada and

the United States to identify the problems facing Whooping Crane sustainability and to propose

solutions to those problems.67  Id. Tr 57-58.  He is co-founder of the International Crane

Foundation, and a MacArthur Fellow.   Id. Tr 59. 

Dr. Felipe Chavez-Ramirez is currently employed by the Gulf Coast Bird Observatory in

Lake Jackson, Texas, a nonprofit conservation organization created to protect the migratory bird

habitat along the Gulf Coast of Mexico.68 (Chavez-Ramirez, Day 1, Tr 253).  He is a member of

the International Whooping Crane Recovery Team and of the International Union for

Conservation of Nature (IUCN) Crane Specialist group.  Id.  He conducted his PhD research on

foraging and energetics of cranes at the Aransas Refuge during the winters of 1992-1993 and

1993-1994,69 and he continued with over two decades of field research on the AWB flock.  Id. Tr

253-303. 

Mr. Tom Stehn was the Refuge’s biologist for 29 years, and he developed a methodology

for counting the AWB cranes via aerial surveys and crane behavior.70   (Stehn, Day 2, Tr 296-
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71 Copies of Mr. Stehn’s annual reports were introduced at trial.  See e.g. PX-22, DX-6 (Winter 2008-2009
Report, Oct. 2009); DX-7 (Winter 2008-2009 Report, August 2010); DX-107 (Annual Report, May 2002).

72An adult AWB crane is approximately 5 feet tall with a wing span of 7 to 8 feet.  (Archibald, Day 1, Tr
78).  Whooping cranes have an area of bare, red skin on the top of their heads and on their mustache, which they can
expand and contract voluntarily to indicate their emotional state.  Id.  The red is expanded in times of aggression or
sexual behavior.  Id.  The call of a whooping cranes can be heard over a range of miles.  Id.
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297).  He served as the USFWS’ International Whooping Crane Coordinator and as a Recovery

Team leader.  Id. Tr 297.  As the Refuge biologist, he authored the  USFWS’ annual report on

the status of the AWB flock from 1985 until his retirement in 2011, including a special report

concerning the 2008-2009 winter.71  Id. Tr 298.  He has published 16 additional Whooping Crane

manuscripts that were subject to peer-review.  Id. Tr 298.  

1. Counting cranes is rooted in crane behavior. 

Dr. Archibald, Dr. Chavez-Ramirez and Mr. Stehn each testified and recognized that the

task of counting cranes, and implicit thereto, determining a crane’s absence or demise, is rooted

in an understanding of the cranes’ basic biology and behavior.  Due to their size and color,

cranes are highly detectable and conspicuous on their wintering grounds.72  (Archibald, Day 1,

Tr 78).  (See also PX-263, photograph of three whooping cranes; and DX-61, which includes

hundreds of photographs of the AWB cranes).   Crane families are cohesive and stay physically

close together.  (Archibald, Day 1, Tr 73; Chavez-Ramirez, Day 1, Tr  282-287).  A juvenile will

remain between 20 to 50 meters of one parent, and will immediately run to the parent if there is a

disturbance or noise.  (Chavez-Ramirez, Id.) 

The AWB flock typically arrives at the Aransas Refuge in late October each year, with

each family unit returning to its specific territory from years’ prior.  (Archibald, Day 1, Tr 72-

73).  The territories are between 200 to 400 acres.  Id.  Whooping cranes are territorial and will
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73 Aerial surveys are an accepted method of counting and monitoring many species of wildlife including
polar bears, waterfowl, elk, and caribou.  (Chavez-Ramirez, Day 2, Tr 32). 
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aggressively defend their defined territory against other individuals of the same species. 

(Chavez-Ramirez, Day 2, Tr  82). By excluding other members of the same species, the crane is

maintaining access to all the resources within the boundaries of the territory for itself, mate, or

offspring.  Id. Tr 83.  Whooping cranes are territorial on their breeding grounds in Canada, and

also on their wintering grounds at the Refuge.  Id. The only purpose for defending a territory at

the wintering grounds is to procure food resources, because there is no nest to protect  and the

bird already has a mate.  Id. Tr 84. (And Archibald, Day 1, Tr 73, winter territories protect

resources).   

As migratory birds, the AWB flock demonstrates site fidelity.  (Chavez-Ramirez, Day 2,

Tr 84).  This means that the same individual birds return to the same exact location on the

Refuge year after year.  Id.  This behavior has been confirmed by banding, as the same banded

cranes return to their same established territories each winter.  Id. Tr 85.  In addition to site

fidelity, whooping cranes exhibit site tenacity, which is the behavior of the whooping cranes to

maintain their established territories.  Id. Tr 87. Site tenacity has been demonstrated via the

aerial surveys which show the same birds returning to, and remaining on, their specific site each

winter.  Id. 

2. Tom Stehn determined peak population numbers for the USFWS.

As part of the international recovery effort, the USFWS has regularly monitored the

whooping cranes at the Refuge, which is more accessible than the remote Canadian province

where the birds summer.   (Chavez-Ramirez, Day 1, Tr 73).  Part of that monitoring includes

population counts which have been conducted through aerial flights dating back to the 1950s.73 
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(Stehn, Day 2, Tr 290).  Stehn has conducted these flights for 29 years, longer than any other

USFWS employee.  

Stehn’s first aerial census flight was in the fall of 1982.  (Stehn, Day 2, Tr 289).  Census

flights had been conducted prior to that time, dating back to 1950, and performed on a weekly

basis.  Id. Tr 90.  Stehn flew with an experienced pilot, Robert Tanner, who had flown for the

previous refuge biologist, in a Cessna 152.  Id. Stehn observed how things had been done in the

past, and then, from year to year, the program evolved and he had significant input into the

census methodology.  Id. 

Both aluminum and color banding of whooping cranes began in 1981, so when Stehn first

conducted aerial counts, he was able to utilize banding to help identify individual cranes. 

(Stehn, Day 2, Tr 290-291).  To conduct a survey, the pilot would drop the plane from 

approximately 200 feet to between 20 to 50 feet above the marsh and salt flats of the estuary, and

fly just to the side of the cranes.  Id. Tr 291-292.  Using his naked eye, not binoculars, Stehn

would record the color bands he observed.  Id. Tr 292.  Any crane could have as many as four

bands, and multiple passes were made to record all of the information.  Id.  In more recent years,

Stehn did not employ as many low passes because the color banding had faded.  Id. Tr 293.  In

addition, they were now flying a different plane, a Cessna 210, making slower speeds less safe. 

Id.  Finally, federal regulations limited flight time while, simultaneously, the range of crane

territories increased, and so in 2007-2008, low pass counting was eliminated.  Id.  Thereafter,

aerial surveys in the Cessna 210 were conducted at approximately 200 feet for the duration of the

flight.   Id. Tr 294.
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74 The AWB flock’s breeding grounds in Wood Buffalo Park, Canada, are inaccessible to humans as there
are no roads, and it cannot be reached by boats. (Archibald,  Day 1, Tr 73). At the center of the Wood Buffalo
Refuge, Whooping Crane pairs will have a nest, with two eggs, and usually produce one or two live chicks.  Id. 
After the chicks are hatched and ready, the flock leaves Wood Buffalo in small groups and flies to Saskatchewan,
Canada, where they remain for four to six weeks to build up their fat reserves before the long migration to Texas.  Id. 
After Saskatchewan, the birds fly to the Aransas Refuge and its surrounding wetlands, returning to their established
territories.  Id.

75 He continued to observe crane behavior by boat once a week also.  (Stehn, Day 2, Tr 305). 
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Each fall, in preparation of the cranes’ arrival, Stehn began assessing the habitat,

performing crab counts in October, while also monitoring salinities.  (Stehn, Day 2, Tr 302).  He

would receive calls from the public along the migration route of the cranes notifying him about a

possible sighting.74  Id.  Stehn would verify the sighting and effectively monitor the flock as it

made its way south to the Aransas Refuge.   Id. Tr 302-303.  Once the birds arrived, he would

begin his aerial surveys.  Id. 304.  From 1982 through September 2011, he was on all but two

flights.  Id.  

Mr. Stehn’s preference was to conduct a census flight every week, with a total of 26

flights per season.75  (Stehn, Day 2, Tr 304).  In recent years, due to increased expenses and

funding cutbacks, the number of flights was  reduced to between eight to twelve a season.  Id. 

The aerial flights enabled Stehn to verify the location and mapping of territories (on the early

flights); identify the mated pairs with their juveniles; determine peak population; record evidence

of mortality; record evidence of mate switches; verify habitat use of AWB crane families;

observe crane movement outside of the typical winter grounds; and record sightings of banded

cranes.  Id. Tr. 308.  On the aerial counts, Stehn was: “...  finding every bird, to the best of my

ability.  And we are covering every location where I believe a Whooping Crane may be.”  Id. 

Stehn also used watercraft to search for cranes.
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76 On occasion, there might be a late start due to fog; the flight time would then be reduced to 5 hours. 
(Stehn, Day 2, Tr 307). 
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In general, a flight would take 7.5 hours.76  (Stehn, Day 2, Tr 309). When visibility was

good, file-mile sections divided into quarter-mile grids were flown.  Id. Tr 310.  When visibility

was an issue, the quarter-mile grids were reduced to 200 meters. Id. Tr. 310.  During the flights,

if there was a deviation from the transect route, grids would be repeated  to ensure that the total

known range of the AWB flock had been covered.  Id. Tr 311.  If birds were missing from their

known territory, the territory would be revisited and the birds searched for at surrounding

watering holes or uplands. Id. Tr 311-312. Each sighted crane was marked on a map of the

territories, along with a checklist of known crane families, to build towards the peak population

number as well as to determine if a crane disappeared from its previously observed territory. Id.

Tr 313-314.  During the return leg of the five-mile transect, previously observed cranes were

confirmed.  Id. Thus, for most flights, Stehn was able to see each territory at least twice each

flight.  Id.  Immediately after the flight, Stehn reviewed the results of his counts while it was

“fresh in [my] mind.”  Id. Tr 315. Stehn has been observing some of the same cranes since 1982

and can identify individuals.  Id. Tr 317.  Stehn’s recognition of each individual crane enabled

him to build “from week to week on what is out there” and ensure the accuracy of the counts.  Id.

With the information gathered on these winter flights, Stehn determined a peak flock

number each winter.  To get the peak population number for the winter, Stehn analyzed the

counts from the various flights. He calculated that, on an average flight, he was seeing

approximately 95% of the flock.  (Stehn, Day 2, Tr  319).   Dr. Chavez-Ramirez confirmed this

estimate. (Chavez-Ramirez, Day 2, Tr. 56-57) (stating the percentage of cranes counted was
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77Dr. Chavez-Ramirez testified in detail about Whooping Crane territoriality, site fidelity, and site tenacity
and confirmed that these behaviors could be used in counting cranes and in determining crane mortality.  (Chavez-
Ramirez, Day 2, Tr 84-85).  
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between upper nineties and mid eighties depending on the flight).  The peak population number

for 2008-2009 was 270.  (Stehn, Day 2, Tr 320); PX-22 at 21.

GBRA witness Dr. Michael Conroy did not challenge the peak populations counts of Mr.

Stehn, as adopted and published by the USFWS.  In fact, Dr. Conroy expressly agreed that

Stehn’s peak flock size counts were “reasonably accurate.”   (Conroy, Day 8, Tr 90).

3. Crane mortality counts.

In addition to the peak flock number, Stehn determined winter crane mortality.  His

methodology for counting crane mortalities was basically the same as for determining population

counts because both counts happened on the same aerial survey.  (Stehn, Day 2, Tr 308).  Like

population counts, Stehn’s methodology for counting AWB crane mortality was based on crane

biology and “behavior, of what I have been observing for 30 years.”  Id. Tr 321.  To determine

mortality, Stehn did not simply subtract one population count from another.  Id.  Instead, Stehn

counted a mortality if a bird went missing from its known territory on two or more flights and

was not relocated on subsequent flights. Id. Tr 324.  That is, Stehn’s mortality calculation was

based on the sustained absence of a crane from its territory.77  Id. Tr 321-322.  If a crane

disappeared from its known territory and did not return for the remainder of the winter, Stehn

could reasonable conclude that the bird had died.  Id. Tr 324.  Stehn did not declare a mortality

of an adult bird without repeated confirmation.  Id. Tr 327; Day 3, Tr 61-62.
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78 Dr. Archibald confirmed this established behavior of parent and juvenile cranes.  (Archibald, Day 1, Tr
74-75)  Dr. Chavez-Ramirez also noted that crane families are cohesive and stay physically close together.  (Chavez-
Ramirez, Day 1, Tr 289).  He testified that a juvenile will remain between 20 to 50 meters of one parent, and will
immediately run to a parent if there is a noise or disturbance.  Id.

79 Subadults are younger, non-breeding adults that correspond roughly to teenagers.  (Stehn, Day 2, Tr
325).  They do not exhibit the same territorial behavior as adult Whooping Cranes.  Id. Tr 323. 
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Stehn employed the same method to count juvenile mortalities because “the chick is

always with the parents.”78 (Stehn, Day 2, Tr 327).  On the rare occasions when a juvenile was

separated from its parents, such as before the spring migration, Stehn was able to find those

solitary juveniles.  Id. Tr 327. If a juvenile went missing from its territory, Stehn would

immediately circle back to make sure he did not simply overlook the bird. Id. Tr 326. Later on

the same flight, he made another pass through the territory. Id. Tr 326.  On the next flight,

looking for the missing juvenile was a top priority.  Id.  A juvenile was not declared missing or

dead without “two or even three consecutive flights.”  Id. Tr 327.

Mortality was inferred for only adults and their juveniles who went missing from their

territories.  Stehn did not attempt to count mortality of subadult birds,79 which lack site fidelity,

unless he found a carcass (which rarely happened, except in 2008-2009).  (Stehn, Day 2, Tr 322-

323).  Stehn knew the number of pairs of adults, and knew the number of juveniles, and he used

this knowledge to detect a mortality of those birds (not subadults).  Id. Tr 324-325. In 2008-

2009, the number of birds for which he sought to detect a possible mortality was 176 (70 adult

pairs and 36 juveniles), not the peak population of 270. Id. Tr 324.  Stehn replicated this same

methodology for mortality counts each year. Id. Tr 322.

Stehn’s report for 2008-2009 concluded that at least twenty-three whooping cranes died

that winter.  See PX-22, “Whooping Cranes During the 2008-2009 Winter” (Stehn, Oct. 2009);

Case 2:10-cv-00075   Document 354    Filed in TXSD on 03/11/13   Page 73 of 124
      Case: 13-40317      Document: 00512181410     Page: 144     Date Filed: 03/20/2013



Page 74 of  124

PX-3, Whooping Crane Mortality Table, 1989-2009 (USFWS, 2010).  At trial, the Court asked

whether Mr. Stehn was satisfied with the mortality number of 23 for the 2008-2009 winter. Mr.

Stehn responded: “Yes, as a conservative, as a conservative number, yes.”  (Stehn, Day 3, Tr

149).  Stehn testified that the number of cranes that died in 2008-2009 was “higher than 23.”  Id.,

Day 2, Tr 322.  Stehn estimated the loss to likely be higher than 23 because, when he counted

mortalities, he did not generally attempt to detect the deaths of the subadult birds, unless he

found a carcass. Id. Tr 322-323, 325.  Stehn testified that there were 92 subadults in 2008-2009,

and he said it was “reasonable to assume” that some of those birds died that are not included in

the count of 23.  Id. Tr 323. Stehn described 2008-2009 as the worst year on record.  Id., Day 3,

Tr  24.

Dr. Chavez-Ramirez, who flew 30 to 40 times with Mr. Stehn, testified that, based upon

his personal experience, there was “no way” and it would be “almost impossible” that 23 birds

were simply overlooked for the entire 2008-2009 winter season.  (Chavez-Ramirez, Day 2, Tr

59-60).  Mr. Stehn testified about each of the 23 instances when he determined a crane had died

during 2008-2009 and plotted those locations on a map.  (Stehn, Day 3, Tr 15-24; PX-377). 

Stehn was able to assess mortality based on his knowledge of the specific territories, the crane’s

habits, and his own detailed observations.  Id. Tr 321.  

In the 2008-2009 winter, four bird carcasses were recovered on the Refuge.  Dr. Chavez-

Ramirez testified that, between 1938 and 2011, less than 20 Whooping Crane carcasses in total

had been recovered at the Refuge, four of which were in the 2008-2009 winter.  (Chavez-

Ramirez, Day 2, Tr 117).  Dr. Chavez-Ramirez characterized the recovery of four carcasses as a
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80Other Refuge bird species, such as herons and egrets, are found in much greater numbers than the
whooping cranes, and some species are present year round. (Chavez-Ramirez, Day 2, Tr 117-118).  During  his 300
days of field research over two winters, Dr. Chavez-Ramirez found maybe ten to twelve heron carcasses.  Id. Tr 117-
118.  This comparison emphasizes how significant a number the four Whooping Crane carcasses represent. 
(Chavez-Ramirez, Day 2, Tr 119).

81 Dr. Conroy’s CV is DX-368. 
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“strikingly high” number for a single species for one year.80   Id. Tr 119.  The discovery of an

unprecedented four carcasses supports the data and opinions of Stehn, and the opinions of Drs.

Archibald and Chavez-Ramirez, that a large number of whooping cranes died during the 2008-

2009 winter. 

4. Defendants’ and intervenors’ objections to mortality counts.

As rebuttal to Tom Stehn’s methodology for counting whooping cranes and determining

mortality, defendant-intervenor GBRA offered the testimony of witness Dr. Michael Conroy, a

research scientist at the University of Georgia, whose expertise is in applying statistical methods

and mathematical modeling to analyze data from population surveys.81   He opined that Mr.

Stehn’s methodology for determining ABW crane mortality was not reliable because “the

detection rates are not perfect” on these surveys.  (Conroy, Day 8, Tr 93-94).  Dr. Conroy offered

that radio telemetry or mark and recapture would provide more accurate data.  Id. Tr 94. 

Although this does not take into account the dangers inherent with these methods of tracking

Whooping Cranes.  (Archibald, Day 1, Tr 170-171) (noting “capture myopathy,” which causes

some birds to die simply due to the stress of being captured in order to be banded).

Dr. Conroy did not base this opinion on any personal observation of Mr. Stehn’s

methods, and he admitted that he has no experience with Whooping Cranes; rather he merely

reviewed the literature and the materials and summaries of Stehn’s reports provided to him by
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GBRA’s counsel.  (Conroy, Day 8, Tr 101-103, 106-107).  Dr. Conroy’s stated reason for

challenging Stehn’s mortality count as unreliable was that non-detection could be confused with

mortality. Id. Tr. 93.  He argued that the presumed dead cranes might have simply been

overlooked, was temporarily absent from the territory, or that it left the survey area.   Id. Tr 93-

94.  But this opinion reflects Dr. Conroy’s lack of experience with this species and its basic

biology, and is flatly contradicted by the more experienced experts who know about whooping

cranes, spent years working in the field with whooping cranes, and who also participated in the

census flights.  (Stehn, Day 2, Tr 289-291, 311-312, 317); (Chavez-Ramirez, Day 2, Tr 19, 25,

38, 59).

Moreover, Dr. Conroy eventually admitted that, given the known characteristics of

whooping cranes—fixed territories, conspicuous individuals, identifiable by age—then

sequential aerial visits would allow a person to infer mortality.  (Conroy, Day 8, Tr  171-172). 

To the extent he argued against reliance on Mr. Stehn’s findings, Dr. Conroy ignored the fact

that Mr. Stehn would actively search for missing cranes each time, revisiting the territory several

times on the same and subsequent flights.  (Stehn, Day 2, Tr 308, 311-312)(Chavez-Ramirez,

Day 2, Tr 59). Dr. Conroy ignored that Mr. Stehn would search the uplands and freshwater

ponds for missing cranes. (Stehn, Day 2, Tr 311312). Dr. Conroy ignored the undisputed

testimony that if a crane is in an unusual location or off the Refuge, it is quickly detected and

reported to USFWS by landowners, farmers and the public.  (Stehn, Day 2, Tr 329-330).

Similarly, there is no evidence that missing juvenile cranes were somehow alive and

hiding in their parents’ territory or on the uplands, and eventually, Dr. Conroy conceded that

Stehn detected most, if not all, juveniles present during each survey. (Conroy, Day 8, Tr 137). 
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82 For example, Mr. Stehn testified about one separated juvenile that spent a few days on the tour loop road
in 2008-2009, then was reported a mile north of the refuge, then disappeared with no further sightings. (Stehn, Day
2, Tr 329-330); PX107-109.  Another example of Mr. Stehn's ability to detect mortality from his aerial survey comes
was demonstrated in his testimony about the shooting death of a crane in 1989.  He related: “When that crane was
shot, I was actually up in the air doing a census flight. And when I landed and drove back to the refuge office, I
reported, "We've got a missing adult out there." And the secretary said, "Yes, we've been in touch with law
enforcement, and there's been a shooting." (Stehn, Day 3, Tr 105).  In short, Mr. Stehn knew during his aerial survey
that a crane was missing within hours of the incident, and he was correct—that missing adult was a confirmed
mortality. Id.; DX-168 at TS000569-570. 
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There is also no evidence that the missing juvenile cranes were sighted off the Refuge.  Instead,

testimony established that they likely would have been reported because of the “spotter” network

and the public awareness of the highly conspicuous cranes.  (Stehn, Day 2, Tr 302-303, 330);

(Archibald, Day 1, Tr 65); (Conroy, Day 8, Tr 129).

Subject to rare exceptions, such as at the very end of winter, or if the juvenile attached to

a Sandhill Crane flock, juvenile whooping cranes do not survive on their own. (Stehn, Day 3, Tr

99-100) (“my 29 years of experience says the juvenile cannot survive.”).  (Archibald, Day 1, Tr

151-152) (“Occasionally in biological systems, you’ll have everything happen. It’s what happens

most of the time that’s significant.”). Thus when a known juvenile crane disappears from its

territory, and is no longer seen elsewhere on or off the Refuge for the rest of the winter, Mr.

Stehn justifiably concluded that it was dead.82

Defendants and intervenors argue that, out of the 23 mortalities, only four carcasses were

found. However, the credible testimony demonstrated that scavenging is the most reasonable

explanation for why 19 carcasses were not discovered on the Refuge that winter. (Chavez-

Ramirez. Day 1, Tr 116-117); (Conroy, Day 8,  Tr 147-149, 151, 155-157).  Dr. Chavez-Ramirez

testified that there are at least eleven species of scavengers at the Refuge  that would eat the
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carcass of a dead Whooping Crane. (Chavez-Ramirez, Day 1, Tr 117). This explains why only

approximately 20 Whooping Crane carcasses have been found at the Refuge between 1938 and

2010, four of which were during 2008-2009. Id. Tr 116-117).  Dr. Conroy admitted that carcass

persistence is low in rural environments, and he also agreed that there were many scavengers on

the Refuge.  (Conroy, Day 8, Tr 147-149, 151, 155-157) (82 percent of crow and sparrow

carcasses disappeared within six days; 92 percent of song-birds within five days; only 2 chicken

carcasses out of 275 lasted over twenty-four hours; 62 percent of duck carcasses in a Texas

wetland were gone within three days). Thus, the evidence explained why nineteen out of the 23

crane mortalities lacked a carcass: crane carcasses quickly disappear in the wild and so they are

unlikely to be found. 

Tom Stehn’s population and mortality data has been relied upon for decades by experts in

the field. Stehn’s methodology was not challenged until this litigation.  Yet, even defendants’

and intervenors’ experts admitted to utilizing Stehn’s mortality counts.  See e.g. PX-391at 3,

SAGES report, where Dr. Slack acknowledges that mortality is “usually inferred from the

disappearance of an individual from its territory.”  

F. Food stress caused the death of at least 23 cranes.

The credible evidence established that at least 23 whooping cranes died at the Refuige

during the 2008-2009 winter.  TAP’s crane experts each testified that the birds’ deaths were

caused by food stress: the cranes’ primary food sources, blue crabs and wolfberries, were not

sufficiently available.
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1. Necropsy findings.

Necropsies were performed on two carcasses recovered during the 2008-2009 winter. 

(See DX 118; DX-119).  In the necropsy reports, emaciation is listed as one of the causes of

death in each case.  Id. (And Chavez-Ramirez, Day 2, 145). These reports are the best evidence

of the cause of death of these two cranes.

2. Opinions of the crane experts.

Dr. Archibald testified that, in 1976, the Recovery Team identified water diversions and

reduced freshwater inflows as adversely affecting the cranes’ habitat by reducing their primary

food sources, the wolfberry fruit and blue crabs, as well as freshwater for drinking.  (Archibald,

Day 1, Tr 86).  Crane experts who studied at the Refuge over the years had previously observed

that, when freshwater inflows were sufficient, there might be no crane mortalities, or just one or

two.  Id.  Conversely, in times of drought or decreased freshwater inflows to the Refuge, there

would be a spike in crane deaths.  Id.  These same experts noted that, when the inflows were

down, blue crabs and wolfberries were less abundant.  Id. Tr 110.

Dr. Archibald testified expressly that the most important food for the AWB cranes on

their wintering grounds is wolfberries and blue crabs.  (Archibald, Day 1, Tr 111).  Cranes eat

wolfberries for the months they are available, October through December.  Id. Tr 113.  Dr.

Chavez-Ramirez’ field research specifically looked at the AWB flock’s diet.  (Chavez-Ramirez,

Day 2, Tr 18-68).   Over the decades, biologists studying the whooping cranes have generated a

list of approximately 50 food items that whooping cranes have been observed to eat at least once,

and the food items that show up consistently are blue crabs, wolfberries, and insects.  (Chavez-

Ramirez, Day 2, Tr 69-70).  (See PX-42, food items of wintering whooping cranes on the Texas
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83 A copy of Dr. Robert Porter Allen’s treatise, The Whooping Crane, Research Report No. 3 of the
National Audubon Society (June 1952), was entered into evidence as PX-372.

84 The graph also demonstrates that the presence of wolf berry fruit in the fecal matter declines sharply after
December, consistent with wolfberry availability.  (PX-52).  Also, when wolf berry is most abundant, there is a
slight decrease in blue crab found in the fecal samples.  Id.  

85 Dr. Archibald testified that Hunt and Slack divided the winter into periods for their study, Winter Diets of
Whooping Cranes, Sandhill Cranes in South Texas.  DX-378A.  In the Hunt and Slack study, blue crab frequency
was 61%.  (Archibald, Day 2, Tr 281). 
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coast, compiled by Dr. Chavez-Ramirez based on his review of published literature).  One of the

earliest scientific papers on Whooping Cranes, authored by Robert Porter Allen in 1952,83

includes fecal samplings, and he obtained similar results to those reached by Dr. Chavez-

Ramirez.  Id. Tr 72-74.  Dr. Chavez-Ramirez’ own fecal studies confirmed that blue crab and

wolfberry were the predominant foods for wintering cranes.84  Id. Tr 75-76.  (See PX-52, plotting

frequency of blue crab and wolfberry fruit in feces of AWB cranes in 1993-1994 winter).   This

predominance of food choice was demonstrated whether the birds were on the Aransas Refuge or

Matagorda Island.  Id. Tr 77.  Throughout the reported scientific literature: “Blue crabs, hands

down, [is] the most reported item by published research and other reporters.”  Id. Tr 78.  In

contrast to the SAGES report, Chavez-Ramirez stated that a Whooping Crane diet without blue

crab, wolfberries, or freshwater would make the energy expended in a food search greater than

the energy intake.

Dr. Archibald testified that, if the winter is divided into monthly segments, as he did with

his fecal studies, there are some months where the blue crab or wolfberry is not as significant,

and clams or snails may appear to be the predominant food that week; however, it is only for a

short time.85  (Archibald, Day 2 Tr 93).   
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 Mr. Stehn testified that, based on his years of experience observing the AWB cranes:

“it’s my opinion that whooping cranes really struggle when they don't have their primary

abundant food sources of wolfberry and blue crab.”  (Stehn, Day 3, Tr 30).  Dr. Chavez-Ramirez

opined that without the blue crabs, he doubts that there would be enough food for the AWB

cranes to survive, and that the flock “would either have to move or perish.”  (Chavez-Ramirez,

Day 2, Tr  94). Dr. Archibald noted that the AWB cranes’ territorial behavior, including site

tenacity and fidelity, during the non-breeding winter season is a function of defending their food

sources. (Archibald, Day 2, Tr 83-84, 87).  

Mr. Stehn testified that, in 2008-2009, wolfberry production in the fall was “notably less

than average.”  (Stehn, Day 3, Tr 28-29).  By December 2008, Stehn observed that: “... blue

crabs were extremely scarce.  And we noticed the whooping cranes were not feeding on blue

crabs. What happens is the blue crab level gets so low that it's not energetically feasible for a

Whooping Crane to keep searching for crabs. And they have to go to other areas to look for

food.”  Id. Tr 29.  Stehn testified as to his observations: “I was very, very concerned. I mean, I

was seeing a horrible picture of habitat for the whooping cranes that winter, and I was extremely

alarmed by it.”  (Stehn, Day 3, Tr 28).

In response to Mr. Stehn’s concerns, Dr. Chavez-Ramirez spent five days at the Aransas

Refuge in the 2009 winter. (Chavez-Ramirez, Day 2, Tr 68).  During this time, he observed very

low crab capture rates by the cranes.  Id. Tr 68; DX-124 at TAP-006359.  He also observed

never-before seen behavior: a parent that was consuming a crab reacted aggressively when its

juvenile approached, and refused to feed the crab to the juvenile. Id. Tr-97-98.  Dr. Chavez-

Ramirez opined that the parent was suffering from food stress, because normally the parent will
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feed the juvenile first.  Id.  He also observed delayed molting in juveniles, and opined that it was

because of decreased food availability, as growing new feathers involves significant energy.  Id.

Tr 114.  

TAP’s crane experts all testified that, early in the winter, juveniles are “extremely

reliant” on the parents to provide food. (Chavez-Ramirez, Day 2, Tr 115; Archibald, Day 1, Tr

74-75).  Parental denial of food to a juvenile “could be lethal in some cases.”  (Chavez-Ramirez,

Day 2, Tr 132).  Parental denial of food and/or aggression toward juveniles could lead to the

juvenile’s leaving the family unit and the territory, and would explain the unusual recorded

observations of isolated solitary juveniles in years with low food abundance, including 2008-

2009.  Id. Tr 132-133; PX-22 at 31-32; PX-107, PX-108, PX-109.

 In 2008-2009, out of the 23 reported mortalities, 16 were juveniles.  (Chavez-Ramirez,

Day 2, Tr 65).  Dr. Chavez-Ramirez opined that this indicated food stress because juveniles are

less able to procure their own food, and if the parents refuse to feed them sufficient amounts,

then the juveniles are likely to suffer higher mortality.  Id. Tr 115.  In 2008-2009, Mr. Stehn

noticed the “very unusual” occurrence that juveniles were separating from their parents.  (Stehn,

Day 2, Tr 328).  Mr. Stehn explained that healthy juveniles typically stay near their parents, and

when a juvenile separates from its parents, it invariably disappears.  Id. Tr 330, and Day 3, Tr

19-20.   Dr. Chavez-Ramirez testified that, of the few occurrences that he has seen solitary

juveniles, those were only during “bad” winters. (Chavez-Ramirez, Day 2, Tr 132-133).  

A lack of adequate food and drinkable water in the territories can cause the AWB cranes

to leave and fly to the uplands to locate freshwater ponds.  (Chavez-Ramirez, Day 2, Tr 115-

116).  Dr. Chavez-Ramirez testified that some cranes began to leave the marsh and vegetative
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flats of the Refuge to fly upland to freshwater ponds  when salinity  levels reached 15 ppt, and

that all cranes left when salinity reached 23 ppt.  Id. Tr 242. Mr. Stehn drew these same

conclusions based on his field observations, and he published these findings.  (DX-123,Stehn &

Taylor, 2007).  When cranes are forced away from the safety of their territories they are at

increased risk of predation.  (Chavez-Ramirez, Day 2, Tr 116).

3. Defendants and intervenors failed attempt to disprove food stress was cause

of cranes’ death.

(a) Dr. Stroud.

In response to the necropsy reports, GBRA  offered Dr. Richard Stroud who identified

himself as a veterinary pathologist.86  (Stroud, Day 6, Tr 6).  He discussed the components of a

diagnostic necropsy report.  Id. Tr 23-26. He reviewed the autopsy reports for four crane

carcasses, and offered his opinion that these birds did not die from malnutrition.   Id. Tr 28-40. 

On cross-examination, however, Dr. Stroud admitted that the adult carcass, DX-118, was 25%

below the normal weight of 6000 grams, and that it was emaciated, with no fat.  Id. Tr 60.  The

juvenile bird, DX-119, died by predation; however, “severe emaciation” was also noted in the

autopsy.  Id. Tr 64.  The third bird recovered was only a wing, and the fourth, only feathers.  Dr.

Stroud also agreed that the lack of food or starvation can lead to emaciation and that when a

crane does not get adequate food and water, this can lead to infections and death.  Id. Tr 45, 65. 

He agreed that a bird can acquire immune system problems and infection problems secondary to

an already compromised body from emaciation or thirst. Id. Tr 45.  He further affirmed that

nutrition can be a factor in a compromised immune system. Id. In short, Dr. Stroud concurred
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with the most important point of these necropsy reports, which is that, when these birds died,

they were emaciated, indicative of food stress.

The Court found Dr. Stroud evasive in response to questions of whether dehydration and

lack of food source can contribute to compromising the host and lead to disease.  (Stroud, Day 6,

Tr 65-66, 74).   He was confused about his basis for stating that alligators eat dead food in the

wild.  Id. Tr  67.  And finally, until corrected by the Court, Dr. Stroud baselessly suggested that

gangrene might be a cause of death of one of the necropsied cranes because the joint tissue was

green in color.  Id. Tr 31-33, 40, 47.

  (b) Dr. Slack.

GBRA offered Dr. Douglas Slack to testify about crane habitat, behavior, and crane

foraging ecology.87  (Day 6, Slack, Tr 77).  GBRA hired Dr. Slack in 2002 to study the San

Antonio Guadalupe Estuarine System, and he is a lead author on the SAGES report. 

Intervenors GBRA and SARA paid 2.1 million to Dr. Slack and the SAGES team to answer the

question “what do whooping cranes eat?” (Slack, Day 6, Tr 143).  Dr. Slack employed a

graduate student, Danielle Greer, (now Dr. Greer), to look at both food availability and a

determination of of what the whooping cranes were eating.  Id. Tr 104-106.  Greer made

“hundreds of hours” of video-recordings of the cranes in the field, took notes while she was

recording, and then obtained her primary data from analyzing the videotapes.  Id. Tr 106-107. 

Greer claimed that cranes exhibited different behaviors in eating different kinds of food, and that

she could determine what they were eating from observing their behavior on the tapes.  Id. Tr
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108.  Greer focused on only three of the 200-plus Whooping Crane territories.  Id. Tr 177. Based

on Greer’s observations, Dr. Slack and Greer concluded in the SAGES report that, even if blue

crabs and wolfberries were not available in sufficient amount, the AWB flock would not be

adversely affected because whooping cranes are omnivores. Id. Tr 118-120.  The SAGES report

was roundly criticized by Mr. Stehn and by the Texas Parks and Wildlife Department.  PX-384;

DX-394.

Dr. Slack testified that Dr. Greer had “intensive training” regarding how she determined

from video recordings  what food items cranes were eating, but admitted that he, her doctoral

adviser, did not train her, and neither did Mr. Stehn or Dr. Chavez-Ramirez.   Id. Tr 258-261. 

Dr. Slack then claimed that Dr. Greer had trained herself based on her experience in the field,

and he heard her “talk about her evaluation and tapes,” while in the laboratory. Id. Tr 263.  But

Dr. Slack admitted that Dr. Greer did not describe her methodology in her dissertation, and he is

unaware of the technique she employed to discern what the cranes were eating.  Id. Tr 265.  Dr.

Slack could not verify any of the food items Dr. Greer identified from watching the video

recordings.   Id. Tr 267.  In one tape, Dr. Greer claimed to identify 900 food items, where Dr.

Chavez-Ramirez, in reviewing the same segment, did not observe any.88  Id. Tr 257.

Prior to being hired by GBRA in 2002, Dr. Slack employed and relied on the population

counts and data collected by Mr. Stehn as the basis for his published articles.  (Slack, Day 6, Tr
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187-189).  It was not until after he had been hired by GBRA, and subsequent to this litigation,

that he authored, at GBRA’s request, the  “white paper,” for the first time criticizing Tom

Stehn’s population and mortality counts.  Id. Tr 189. In both the SAGES report and the white

paper, Dr. Slack relied on the data of Greer. Id. Tr 277.

Dr. Slack did not personally spend any significant amount of time in the field, averaging

one day per year over the past fifteen years.  Id. Tr 95-96, 192-196.  Contrary to the scientific

literature, Dr. Slack testified that cranes did not need freshwater because they had functioning

supraorbital salt glands which allowed them to secrete excess salt.  Id. Tr 213.  However, when

questioned further by the Court, Dr. Slack admitted that he had no observational basis for this

statement, he had not reviewed literature on cranes and freshwater, and that he “just made it up.”

Id. Tr 198-199, 207-208, 213, 215.

(c) Dr. Porter.

GBRA offered the testimony of Dr. Warren Porter, a professor of zoology and

environmental toxicology at the University of Wisconsin, Madison.89  (Porter, Day 7, Tr 17).  He

is developer of the “niche mapper” which is a computer model that allows for the calculation of

food and water requirements for any animal on the planet.  Id. Tr 19.  Dr. Porter has not studied

whooping cranes in the wild, although his graduate student studied whooping cranes in Necedah,

Wisconsin during the summer.  Id. Tr 38-39. 

Dr. Porter’s niche mapper considers the heat energy balance and the mass energy balance

of an animal, and employs the “microclimate model” and the “endotherm model.”  Id. Tr 44-45. 

The microclimate model considers weather data such as temperature, wind speed, and humidity. 
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Id. at 45-47.  The endotherm model considers the heat generated by the animal’s metabolism.  Id.

Tr 48-49.  The category of data he collected for the Whooping Crane model were: latitude and

longitude; elevation to calculate solar radiation; air temperature, humidity, and wind speed at 6

feet elevation; ground surface reflectivity; soil properties; and minimum and maximum shade

microclimates for every hour.  Id. Tr 49-50.  Dr. Porter used Dr. Greer’s and Dr. Howard

Hunt’s90 data concerning the AWB crane diet.  Id. Tr 51.  Dr. Porter did not use the data from

Robert Porter Allen, Archibald, or Chavez-Ramirez.  Id. Tr 58.  His conclusion was that, no

matter what the diet, AWB cranes “are always very comfortably in a positive energy balance by

a long shot.” Id. Tr 65.

Dr. Porter, showed a stunning lack of candor regarding his use of certain data.  In

determining which crane diet data to use, he claimed to have chosen the Greer and Hunt studies

based on his review of the research.   Id. Tr 39-40, 51.  Upon further questioning, he could not

recall if he or his students chose the crane diet data.  Id. Tr 53, 55.  He finally admitted that

initially,  he only used Greer’s data, provided to him by GBRA, but then, after learning that

Greer’s data was being questioned as unreliable, he was provided with the Hunt study by GBRA. 

Id. Tr 80-81.

Dr. Porter had no personal experience studying cranes in the wild or observations about

their feeding behavior on the Refuge.  Id. Tr 38, 63.  The Court concludes that the niche mapper
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model was of no value because it assumed food availability and did not address the energy

expended by cranes when searching for food.  Id. Tr 90-92. 

G. Motion to reopen and the Abundance Survey.

 On October 12, 2012, defendants and intervenors filed a motion to reopen the case to

introduce into evidence a document entitled Aransas-Wood Buffalo Whooping Crane

Abundance Survey (2011-12) (the “Abundance Survey”) that was generated by the USFWS. 

(D.E. 328).   In advance of Mr. Stehn’s retirement, the USFWS appointed Dr. Brad Strobel, the

lead author of the Abundance Survey, as the next Refuge biologist.  In the winter of 2010-2011,

Dr. Strobel trained with Mr. Stehn by accompanying him on census flights.  However, in the

winter of 2011-2012,  Dr. Strobel implemented a new distance sampling survey method to

estimate AWB crane populations.  This distance sampling method is proposed in the Abundance

Survey, and it was used during the 2011-2012 winter to estimate the AWB flock at the Aransas

Refuge.   (See D.E.328, Ex. 1, Abundance Survey at 11-14).  After two years,  Dr. Strobel is now

leaving the Aransas Refuge to take a position at the Necedah National Wildlife Refuge in

Wisconsin.  

There is simply no comparison between Mr. Stehn’s 29-years, hands-on experience in the

field at the Aransas Refuge studying the AWB cranes and his findings and conclusions, to the

superficial conclusions presented in the Abundance Survey.  The Court finds that the Abundance

Survey lacks the necessary probative value to justify reopening the case because it: (1) addresses

peak population counts rather than mortality (and Tom Stehn’s peak population numbers were

never at issue); (2)  is in conflict with evidence adduced at trial by both parties, which

necessarily calls into question its reliability; (3) is preliminary and presents incomplete
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information that has not been subjected to peer review; (4) lacks underlying data; and (5)

proposes an unacceptable error rate.  

1. Population versus mortality.

The Abundance Survey addresses the previous population counts by Mr. Stehn, and it

proposes a future method for conducting population counts.  It is not a criticism, nor even an

evaluation of Stehn’s mortality counts, nor does it develop any new methodology for

determining winter AWB crane mortality.  As previously noted, GBRA’s expert, Dr. Conroy,

found Stehn’s peak population counts “reasonably accurate.” (Conroy, Day 8, Tr 90).  In

response to defendants’ and intervenors’ motion to reopen, Dr. Chavez-Ramirez reviewed the

Abundance Survey and offered his opinion as to its merits.  (See D.E. 342, Ex. A, Declaration of

Chavez-Ramirez).   In his declaration, Dr. Chavez-Ramirez notes that the Abundance Survey

does not propose a methodology to determine winter mortality of AWB cranes at the Aransas

Refuge, nor does it offer any data on mortality during the 2011-2012 winter, let alone the winter

of 2008-2009 when the alleged “take” of the AWB cranes occurred.  (Id., Chavez-Ramirez Dec.

at ¶¶ 25-26).   This is because “[s]tatistically based survey methods do not address mortality

specifically.”  Id. at ¶ 26. Indeed, at the October 4, 2012 public meeting in Fulton Texas, Dr.

Brad Strobel, lead author on the Abundance Survey, admitted that he did not know the winter

mortality for AWB cranes during 2011-2012, the year of his study.  (See D.E. 342, Ex. B,

Declaration of TAP Regional Director Ronald B. Outen, authenticating video recording of

October 4, 2012 public meeting and submitted as Exhibit 1 to his declaration).  Thus, the

Abundance Survey fails to address an essential issue at trial: Tom Stehn’s methodology for
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determining AWB crane mortality.  As such, it provides neither relevant nor helpful information

to the Court. 

2. Information in Abundance Survey conflicts with trial evidence.

Two propositions advanced by the Abundance Survey conflict with facts developed at

trial.  First, it assumes, incorrectly, that Whooping Cranes are not territorial.  Second, it criticizes

Tom Stehn’s past peak abundance surveys.  These surveys were relied on by both parties at trial,

and Mr. Stehn’s underlying methodology in determining peak abundance remained basically

unchallenged.  Both of these propositions are contrary to the evidence adduced at trial by TAP

and witnesses for the defendants and intervenors.  

(a) Territoriality.  

There is a bullet point in the Abundance Survey entitled: “Assumed Individuals Do Not

Leave Their Territories” in which the authors question the territoriality of whooping cranes,

stating that the the “assumption of territoriality is unnecessary and untenable given recent data.” 

(D.E. 328-1 at 6).  At trial, however, it was established that AWB cranes are highly territorial. 

Indeed, GBRA witness Dr. Conroy agreed that the AWB crane locations at the Aransas Refuge

are largely predictable due to the established territories of the cranes, and that the territorial

nature of the AWB cranes contributes to an accurate census.  (Day 8, Conroy, Tr 137-138).  One

such exchange:

Q: You agree that as a general proposition the family groups and 
pairs have largely predictable locations due to their territoriality 
on the winter grounds.

A: I agree.  

(Conroy, Day 8, Tr 130).
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Dr. Slack testified at trial on behalf of the defendant GBRA and admitted that the SAGES

report was premised on observing the AWB cranes in fixed and well-defined territories.  (Slack,

Day 6, Tr 116, 146, 156, 177-178).  Moreover, in his October 25, 2011 deposition, Dr. Slack

testified about AWB crane territoriality as follows:

Q: Now, with regard to life history, do whooping cranes have territories in the 
winter as well as on the breeding ground?

A: Yes.

Q: And could you describe what it means to – quote-unquote – have territory?

A. Territory is a defensive space.

(D.E. 342, Ex. H, Slack deposition excerpt at 70). 

Both Dr. Archibald and Dr. Chavez-Ramirez confirmed Mr. Stehn’s methodology for the

identification of family groups, their territories, and mortality based on well-established and

documented crane behavior: territoriality and family cohesiveness, as confirmed by banding. 

(Archibald, Day 1, Tr 73, 89, 95); (Chavez-Ramirez, Day 2, Tr 82-87); (Stehn, Day 2, Tr 294-95,

321-22, 328-29 and Day 3, Tr 37).  Dr. Archibald pointed out established AWB crane territories

at the Aransas Refuge, (see PX-10), and testified:

Q: So what does it mean to have a territory?

A: It means that this is an area that’s a piece of real estate that a pair of cranes 
defends against the intrusion of other cranes.  And we consider that to protect
their food source.

A: ... And we found that the same birds come back to the same territories year 
after year, generally speaking.

Q: So it’s literally like a piece of real estate that they have some ownership interest 
in.  
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A: Exactly.  In addition, we found that their offspring, particularly the males, 
establish territories near their Parents’ territory.

(Archibald, Day 1, Tr 93-94).

Dr. Chavez-Ramirez also testified as to the territorial behavior of AWB cranes:

Q: Okay.  And this behavior has been long, you’ve personally observed such 
behavior of the one crane family unit defending its territory against 
another crane family unit wandering in?

A: That’s correct.  I’ve seen it multiple times.

(Chavez-Ramirez, Day 2, Tr 88).  

Dr. Chavez-Ramirez testified that, as early as 1952,  Robert Porter Allen described crane

territorial behavior, although it was not identified as such.  (Chavez-Ramirez, Day 2, Tr 88-89,

confirming Allen’s description of territorial defense on page 142 of PX-372).  Equally as

important, in his declaration, Dr. Chavez-Ramirez notes that he is not aware of any recent data

that casts doubt or refutes this documented territorial behavior of AWB cranes.  (D.E. 343, Ex.

A, Chavez-Ramirez Dec. at ¶ 27).  To the contrary, the Whooping Crane GPS tracking data that

he has reviewed confirms territoriality in juveniles and paired adults at the Aransas Refuge. Id. at

¶ 29.  

In their motion to reopen, defendants and intervenors attempt to equate crane territoriality

with the faulty premise that cranes’ do not venture beyond the boundaries of their territories, and

suggest that Stehn’s methodology relies on this faulty premise in determining mortality. 

However, not a single TAP witness testified that cranes do not leave their territories.  Indeed,

both Dr. Archibald and Dr. Chavez-Ramirez testified that, especially when food and freshwater

resources are limited, cranes will seek out food on other crane’s territories as well upland. 

(Archibald, Day 1, Tr 75-76, 91, 120, 125, 289); (Chavez-Ramirez, Day 2, Tr 115-116, 126-
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127).  Mr. Stehn expressly acknowledged that cranes leave their territories, leading him to

develop strategies for counting those birds.  (Stehn, Day 2, Tr 310-314).  Further, Dr. Chavez-

Ramirez specifically refutes the statement in the Abundance Survey that “individuals do not

leave their territories,” and disputes that any biologist has previously relied on such an

assumption. Id. at ¶ 22.  Indeed, based on his own observations, Dr. Chavez-Ramirez has

concluded that AWB cranes regularly leave and return to their territories, and that movements

are increased “when conditions in that territory are not adequate, for example when the birds

lack drinkable fresh water or sufficient food supplies.  Id. at  ¶¶ 24-25, ¶ 30.  There is no

evidence that Stehn based his methodology on cranes not leaving their territories.

(b) Peak Abundance.

Defendants in toto acknowledged that they are not challenging Mr. Stehn’s methods for

estimating the AWB peak population counts.  Mr. Fernandes, attorney for the GBRA, stated:

“just so it’s real clear, we’re not moving to exclude Mr. Stehn’s population census counts, the

two – the population census counts and the peak – the population census counts and the peak

population counts that went from, you saw [TAP Exhibits] 270, 263, 283.  We’re not moving to

exclude him on those population counts.”  (Fernandes, Day 2, Tr 300-301).  The Abundance

Survey criticizes Mr. Stehn’s peak abundance census; however, GBRA’s own expert, Dr.

Conroy, confirmed that Mr. Stehn’s census methodology would produce a reasonably accurate

peak flock number.  He agreed that, if Stehn repeated four surveys, each with only a 75%

detection rate, then he could have detected 99.6% of the individuals in the area combined in

those four surveys.  (Conroy, Day 8, Tr 140).  He testified further:

Q: And do you believe that Mr. Stehn’s peak flock size estimates are an important 
conservation tool for the whooping cranes? 
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A: Yes, I do.

Q: And in your opinion, are Mr. Stehn’s peak flock size estimates accurate?

A: I believe that they are reasonably accurate.

Q: And what is the basis of that belief?

A: The basis of that belief is my review of his methods and his statements that most
cranes are – the conspicuous nature of the cranes, the fact that they’re probably
counting most of the cranes on each of these surveys and that when you roll all
those numbers up together into a single number we are probably getting
something close to the actual peak population size.

(Conroy, Day 8, Tr 89-90).

Dr. Conroy also acknowledged that the cranes’ site tenacity contributed to the 

accuracy of Stehn’s population counts:

Q: You agree that a census may be possible when the animals, or birds in this case, 
are known to have strong site tenacity.  It is possible in that instance, correct?

A: It is possible.

Q: You agree that the putative census involves identifying and mapping boundaries
of defended territories; that’s kind of the core starting point for that, correct?

A: That’s one method that’s used, correct.

(Conroy, Day 8, Tr 127).

No credible evidence casts doubt on the accuracy of Mr. Stehn’s peak abundance counts. 

The Abundance Survey’s criticism of Mr. Stehn’s data is unsupported, and in turn, undermines

the credibility of the Abundance Survey itself as there is no basis for its conclusions.

(c) The Abundance Survey is preliminary.

Rule 803(8)(C), Fed. R. Evid., excepts from the hearsay rule reports compiled by “public

offices or agencies” in compliance with the office or agency’s duty under law “unless the
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sources of information or other circumstances indicate lack of trustworthiness.”  Fed. R. Evid.

803(8).  Factors that may indicate a lack of trustworthiness include: “unreliability, inadequate

investigation, inadequate foundation for conclusions, invasion of the jury’s province.”  Distaff,

Inc. v. Springfield Contracting Corp., 984 F.2d 108, 111 (4th Cir. 1993)(citation omitted).  In

addition, the Distaff  court noted that “the inability of the defense to cross-examine the author on

the conclusions in the report is not a reason for exclusion.” Id. at 112.  

The Abundance Survey does not mask the fact it is not a final work product.  Indeed, in

the “message from the authors” section, the authors provide a disclaimer: “All data and

conclusions contained in this report are preliminary and subject to revision.”  (See D.E. 328, Ex.

1, Abundance Survey  at 2).  They note that “a formal Whooping Crane survey protocol is in

development.”  Id., Ex. 1 at 7.  Dr. Chavez-Ramirez has reviewed the Abundance Survey and has

commented that it is “a highly preliminary report, and it requires refinement.  It lacks discussion

or presentation of much of the underlying data, which would all be presented in a finished

study.”  (D.E. 342, Ex. A, Chavez-Ramirez Dec. at ¶ 10).

Tom Stehn’s peak abundance methodology was accepted in the scientific community,

and indeed, was employed by the USFWS for over two decades as the sole means of evaluating

the health and sustainability of the AWB flock.  In contrast, the methods and protocols proposed

in the Abundance Survey are still under development and have not yet been reviewed or even

made available to any scientist except a small, internal group within the USFWS.  (D.E. 342, Ex.

A, Chavez-Ramirez Dec. at ¶ 11).   Dr. Chavez-Ramirez, who is a member of the International

Crane Recovery Team, has not been asked to review the Abundance Survey, nor has any other

member of the Recovery Team.  Id., Chavez-Ramirez Dec. at ¶ 12 -15. As admitted by the
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Abundance Survey authors, their proposed survey protocol has not yet been “submitted to

professional peer review to ensure that the methods are appropriate, scientifically defensible and

professionally valuable.”  (D.E. 328, Ex. 1, Abundance Survey at 7).  Thus, at this point in time,

the Abundance Survey has not yet been approved by the scientific community.  In contrast, Tom

Stehn’s methodology has been repeatedly subjected to peer review; his results have been

replicated; the data collected has been  relied on; and conclusions from that data have formed the

basis of real policies that have positively affected the AWB flock numbers.  The Abundance

Survey provides no information relevant to the issues before the Court.

Courts have rejected draft or preliminary government reports because they do not

demonstrate sufficient trustworthiness to satisfy Rule 803(8).  See e.g. Anderson v.

Westinghouse Savannah River Co., 406 F.3d 248, 264 (4th Cir. 2005) (affirming the district

courts on the grounds that “the Department of Energy’s assessment was only a draft report”);

Smith v. Isuzu Motors Ltd., 137 F.3d 859, 861-63 (5th Cir. 1998) (rejecting the admission of a

governmental report because there was no case law “to allow the admission of the preliminary or

interim evaluative opinions of agency staff members”).  In Smith, the Fifth Circuit observed that

“other circuits ... have held that interim agency reports or preliminary memoranda do not satisfy

803(8)(C)’s requirements.”  Id. at 862 (collecting cases); Plemer v. Parsons-Gilbane, 713 F.2d

1127, 1140 (5th Cir. 1983) (noting that if administrative report is not final, it “may be considered

untrustworthy” under 803(8)(C)); Coleman v. Home Depo, Inc., 306 F.3d 1334, 1342 n.4 (3d

Cir. 2002) (stating that, in determining trustworthiness under 803(8)(C), courts may consider,

inter alia, “the finality of the agency findings, i.e., the state of the proceedings at which the
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findings were made (whether they are subject to subsequent proceedings ... ), and the likelihood

of modification or reversal”).

Due to the preliminary nature of the Abundance Survey, and because defendants and

intervenors have offered no underlying data or analysis to assess the document’s reliability or

weight, the Court finds it is of no probative value.  Further, the Court scheduled a hearing on

defendants’ and intervenors’ motion to reopen case for January 14, 2013, so that it could

question the authors about their theories, as it had done with Mr. Stehn. (D.E. 344).  Defendants

and intervenors were unable to produce these witnesses. 

(d) No underlying data.

The Abundance Survey states that its purpose, in part, is to “describe the progression of

work involved in building a credible survey program for this population of Whooping Cranes

[AWB cranes] between 2010 through present (September 2012).”  (D.E. 328, Ex. 1, Abundance

Survey at 2).  The Abundance Survey acknowledges that the USFWS has used aerial surveys for

over 60 years, but then cautions that the surveys are “not important, in and of themselves,” but as

“a tool to measure recovery and bolster conservation efforts.”  Id. at 3.  But of course, this is

exactly what Tom Stehn did with the aerial surveys, and to suggest otherwise is no less than

absurd.  That aside, the Abundance Survey then offers a description of its new methods that were

applied in the winter of 2011-2012.  The authors propose: (1) primary and secondary sampling

frames, with each “strata” composed of several “regions;” (2) a “peak” sampling time; (3)

standardization by use of 2 observers and 1 pilot;91 and (4) standardization by flights at specific
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times of day.  Id. at 8.  Despite these proposed standardization techniques, nowhere in the

Abundance Survey do the authors list the actual number of cranes counted for the winter 2011-

2012, or the computations or analysis that led the authors to the conclusion that the peak flock in

the “primary sampling frame” (“PSF”), an area identified for the survey, was 254.  As such, it is

impossible to verify this conclusion.

(e) Error rate of the Abundance Survey is unacceptable.

The Abundance Study authors state that one of the objectives of the report was to create a

new annual peak abundance survey method “with precision enough to detect population

declines” of the AWB flock.  (D.E 328, Ex. 1, Abundance Survey at 7).  Dr. Chavez-Ramirez

notes that the new survey method employs a distance-based sampling technique to estimate a

peak flock number within an unidentified area on the Aransas Refuge.  (D.E. 342, Ex. A,

Chavez-Ramirez Dec. at ¶ 17).  Using the Abundance Survey results of 254 cranes and the

suggested 12.6% variation coefficient,  Dr. Chavez-Ramirez calculated the peak flock number to

be as low as 198 birds and as high as 324 birds.  Id., Chavez-Ramirez Dec. at ¶ 18.  According to

Dr. Chavez-Ramirez:

The very high error rate estimated to date with the new methodology will not provide
information useful to fulfill Objective 1 of the International Whooping Crane Recovery
Program because increases, or decreases, in the population would be difficult to detect
from year to year.  Thus, the sampling method currently under development needs to
continue to be modified and refined before it will be useful.  Right now, it is not a better
alternative to the previous census method.

This Survey Report does not allow me as a member of the Recovery Team to determine if
the population is increasing or decreasing.  The recovery team has suggested that the
error rate must be reduced to detect changes of 5%, and the Survey Report acknowledges
they need to work towards this goal.

(D.E. 342, Ex. A, Chavez-Ramirez Dec. at ¶¶ 19-20.  
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Although TCQE defendants have not offered the Abundance Survey for purposes of the

Court accepting this new methodology, the Court takes notice of Dr. Chavez-Ramirez’s

criticisms.  The variation in these numbers is unacceptable.  Mr. Stehn testified at trial that he

observed approximately 95% of the AWB flock on any one aerial flight.  (Stehn, Day 2, Tr 319). 

He opined that his error rate for his 2008-2009 population counts was 2-3%.  (Stehn, Day 2, Tr

320-321).  Dr. Chavez-Ramirez testified that the percentage of birds counted via Stehn’s aerial

flights was in the upper 90s to the mid-80s depending on the flight.  (Chavez-Ramirez, Day 2, Tr

56-57). The Abundance Survey purports to offer a preferred, improved methodology to Tom

Stehn’s earlier work, but a comparison of the two methods reveals that Tom Stehn’s labor-

intensive census counting is more reliable and accurate than the Abundance Survey sampling. 

Having reviewed the Abundance Survey, the Court is even more certain of the accuracy and

reliability of Tom Stehn’s methodology for counting cranes and determining mortality of cranes

in the AWB flock.

IV.  INJUNCTIVE AND OTHER RELIEF.

A.  The ESA allows for injunctive relief, and provides for a relaxed standard in

granting it.

Absent a clear legislative statement to the contrary, the courts retain the power to order

equitable relief.  See Weinberger v. Romero-Barcelo et al., 456 U.S. 305 (1982).  The issue

under consideration in Weinberger was whether the language of the Federal Water Pollution

Control Act (“Act”) requires a district court to enjoin all discharges of pollutants that do not

comply with the Act's permit requirements or whether “the district court retains discretion to

order other relief to achieve compliance.”  Id. at 306-07. The Court noted that statutes providing
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for particular grants of jurisdiction should be read against the backdrop of the courts’ general

ability to provide equitable relief.  Id. at 313.  Statues should be read in this manner because the

exercise of equitable relief reflects a “practice with several hundred years of history,” that is one

of which Congress is well aware.  Id.  Further, while Congress may guide or control the exercise

of the courts' discretion, the Court does not “lightly assume that Congress has intended to depart

from established principles.”  Id. (citations omitted).  The Court then cited to a prior holding

explaining the nature of the courts' equitable jurisdiction:

[T]he comprehensiveness of this equitable jurisdiction is not to be denied in the
absence of a clear and valid legislative command.  Unless a statute in so many
words, or by a necessary and inescapable inference, restricts the court's
jurisdiction in equity, the full scope of that jurisdiction is to be recognized and
applied.  ‘The great principles of equity, securing complete justice, should not be
yielded to light inferences of doubtful construction.’

Id. at 313 (internal citations omitted).  

The Strahan court cited Weinberger as evidence that, in enacting the ESA, Congress did

not intend to limit the courts' ability to fashion equitable relief.  See 127 F.3d at 170 (“The ESA

does not limit the injunctive power available in a citizen suit, and, thus, we understand the Act to

grant a district court the full scope of its traditional equitable injunctive powers. ‘Equitable

injunction includes the power to provide complete relief in light of the statutory purpose.’”)

(citations omitted). 

Rather than unequivocally restricting the courts’ power to grant equitable relief, the ESA

expressly authorizes it: “Except as [otherwise provided] any person may commence a civil suit

on his own behalf-to enjoin any person, including the United States or any other governmental

instrumentality or agency (to the extent permitted by the eleventh amendment to the

Constitution), who is alleged to be in violation of any provision of [the ESA].”  See 16 U.S.C.
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1540(g)(1)(A).  Furthermore, the ESA has been interpreted to provide for a relaxed standard in

granting equitable relief: “When an injunction is sought under the ESA, the traditional balancing

of equities is abandoned in favor of an almost absolute presumption in favor of the endangered

species.”  See Defenders of Wildlife v. Administrator, E.P.A., 688 F.2d 1334, 1355 (D. Minn.

1988), aff'd in part and rev'd in part on other grounds (citing Tennessee Valley Authority v. Hill,

437 U.S. 153, 173 (1978); Sierra Club v. Marsh, 816 F.2d 1376, 1383 (9th Cir. 1987)).  The

injunctive relief available under the ESA’s citizen-suit provisions is not intended to foreclose

relief available under other law. Strahan, 127 F.3d at 170.155, 170 (1st Cir. 1997).  

Several courts have also issued declarative relief for violations of the ESA pursuant to its

citizen-suit provisions.  See Florida Homebuilders Ass'n v. Norton, 469 F. Supp. 2d 1330 (M.D.

Fla. 2007) (granting plaintiff's request for declaration that defendant violated provisions of the

ESA); see also Colorado River Cutthroat Trout v. Dirk Kempthorne, 448 F. Supp. 2d 170, 179

(D.D.C. 2006) (same); Florida Key Deer v. Stickney, 864 F. Supp. 1222, 1242 (declaring that

FEMA must consult with USFWS within 30 days of entry of the order) (internal citations

omitted); Alaska Fish & Wildlife Fed’n & Outdoor Council v. Dunkle, 829 F.2d 933, 937 (9th

Cir. 1987); Alden v. Maine, 527 U.S. 706, 747 (1999) (“suits for declaratory or injunctive relief

against state officers must therefore be permitted if the Constitution is to remain the supreme law

of the land”); Franklin v. Massachusetts, 505 U.S. 788, 801-03 (1992) (discretionary relief

appropriate even if not coercive, and any relevant change would require a “discretionary”

government action).

B.  An ITP is an appropriate remedy in this case. 
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Mr. Frederick discussed the process behind the Incidental Take Permit (ITP), noting that,

after formulation of the ESA under President Nixon, unforeseen problems arose for private

landowners and developers because they could not engage in their normal, lawful activities due

to the broad language of the ESA.  (Frederick, Day 5, Tr 81).  To address this, Congress

amended the ESA to add §10(a)(1)(B) to allow an applicant concerned that his or her activity

might pose a threat or possible take of an endangered species, to apply for a ITP.  Id. The ITP

process “allows flexibility for economic gain by the public, as well as protecting endangered and

threatened species.”  Id. The ITP process involves creation of an HCP by the applicant, with

involvement and advice from the USFWS.  Id. Tr 81-82. 

At first glance, the ITP process appears contrary to the goals of an HCP: it grants 

permission to conduct an activity that could be harmful to an endangered species, resulting in a

“take.”  (Frederick, Day 5, Tr 82-83).  However, the ITP process is designed to provide some

balance between the often conflicting interests of property owners, developers, and

conservationists.  (Frederick, Day 5, Tr 82-83).  For example, in Austin, Texas, a purchaser of

property buys a tract of land for ultimate commercial development.  Id. Tr 83.  The land is the

habitat of two bird species: the black-capped vireo and the golden-cheeked warbler.  Id.  If the

land owner develops the property, he will destroy the habitat of the birds, and as such,

development of the property is prohibited under the ESA.  Id.  However, if the land owner

applies for an ITP, the land owner will now work in partnership with the federal government,

and all of the resources and information that it has available.  Id.  The ITP permit/HCP might

propose that the land owner leave certain trees, or build after nesting season, etc.  Id. That is, the

HCP created in connection with the ITP will consider the biology and habitat of the endangered
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species.  Id.  An ITP applicant can ask for assistance from scientists other than those employed

by the USFWS. Id. Tr 84.  

Federal courts have not been hesitant to order an ITP.  The First Circuit recently

addressed the incidental-take permitting process in Animal Welfare Institute v. Martin, 623 F.3d

19, 28 (1st Cir. 2010).  The court noted the statutory provision:

Section 10 of the ESA provides, ‘The Secretary may permit, under such terms and
conditions as he shall prescribe,’ any incidental taking otherwise prohibited by
Section 9 that will not ‘appreciably reduce’ the likelihood that the species will
survive and recover.  16 U.S.C. § 1539(a)(1)(B), (2)(B).  While [US] FWS must
issue a permit to any plan that meets its application requirements, 16 U.S.C.
1539(a)(2)(B), [US]FWS may alter application  requirements as "necessary and
appropriate," 16 U.S.C. § 1539(a)(2)(A)(iv).

Id.

The parties in the Martin litigation entered into a consent decree that included very

specific provisions as to how the Canadian lynx was to be protected from additional takes.  Id. at

22 (citing district court opinion, Animal Welfare Institute v. Martin, 588 F. Supp. 2d 70, 76-77

(D.Me. 2008)).   The district court provided a detailed description of the parties original consent

decree, which required that the Commissioner impose very specific restrictions on trapping in

particular areas.  The consent decree was ordered to remain in effect “unless and until the [Fish

and Wildlife Service] acts favorably on Maine's application for a federal ‘incidental take permit’

(ITP).”  Id. at 23.  The consent decree would also have expired if the Canadian lynx was delisted

as an [endangered/threatened] species, or if the Fish and Wildlife Service promulgated a rule

allowing incidental takes of Canadian lynx.  Id. n. 4.

In Strahan v. Coxe, the First Circuit affirmed the lower court's order mandating that

state-official defendants apply for an ITP.  127 F.3d at 158 (1st Cir. 1997) (affirming district
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court's order to state-official defendants to apply for an incidental take permit and noting that

“[t]he ESA does not limit the injunctive power available in a citizen suit, and thus, we

understand the Act to grant a district court the full scope of its traditional equitable injunctive

powers.  ‘Equitable injunction includes the power to provide complete relief in light of the

statutory purpose.’”) (citations omitted). The Strahan court also affirmed the order of the district

court mandating that state-official defendants and plaintiff to participate in a collaborative effort 

See Strahan, 127 F.3d at 158 (where defendants were ordered to “convene an Endangered Whale

Working Group and to engage in substantive discussions with the Plaintiff [Strahan], or his

representative, as well as with other interested parties, regarding modifications of fixed-fishing

gear and other measures to minimize harm to the Northern Right whales.”). Thus, there is

sufficient precedent to support TAP’s proposed remedy of this Court ordering the TCEQ to

participate in an ITP.   

ITPs have had success protecting endangered species in the past.  In Washington State,

the ITP process was employed successfully concerning hundreds of thousands of acres of forest

land, numerous large timber companies, and “a multitude of species on the [endangered]

candidate list.”  (Frederick, Day 5, Tr 84-85).  The timber companies were required to pay for

the HCP as well as for the monitoring.  Id. Tr 85.  “But at the end they walked away with surety

about their production into the future and we [USFWS] walked away with an endangered species

that was protected on that piece of land.”  Id. 

An ITP also does not put an applicant at risk.  (Frederick, Day 5, Tr 95).  Indeed, to not

seek an ITP with the related HCP places the applicant at risk of violating federal law by taking
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an endangered species.92  An HCP can be developed under a partnership agreement with

stakeholder participation.  Id. Tr 96.  The development time for an HCP can be under a year,

while larger plans with stakeholder participation can take up to 18 - 24 months.  Id. at 97.  

In this case, the actions of water diverters, such as GBRA and SARA as authorized by the

TCEQ defendants, have adversely modified the AWB flock’s critical habitat by diverting

freshwater inflows, causing higher salinities in the San Antonio bay/Guadalupe estuary. 

(Frederick, Day 5, Tr 92). To avoid future prosecution, the TCEQ needs to apply for an ITP and

develop a HCP to submit to the USFWS.  Id.  The HCP should include a provision to provide a

higher volume of inflows to the estuary with monitoring of salinities at the bays to address the

problem before the marsh becomes too saline.  Id. Tr 92-93.  Offering land would not address the

problem.  Id. Tr 93.  The key issue at stake is the freshwater inflows into the Refuge:  “Again,

it’s a voluntary effort by the applicant.  However, I cannot foresee in any habitat conservation

plan for this part of the world that would not include an increase in freshwater inflows.”  Id.  

This assessment is corroborated by the USFWS Spotlight Species Action Plan, PX-25. 

The plan specifically identifies “decreases in freshwater inflows from water diversions and

reservoir construction” as a threat to the survival of the Whooping Crane.  Id. Tr 90.  And see

PX-25 at 1.  The plan states that decrease in freshwater inflows threatens: (1) the cranes’ main

food items, blue crabs and wolfberry; and (2) freshwater availability.  Id.  Simply increasing the

cranes’ habitat would not address the problem because “without freshwater inflows to the bay it
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doesn’t matter how much habitat you have...”  Id. Tr 91.  Salinity levels of the habitat must be

kept lower than 23 ppt.  Id.   Mr. Frederick summarized:

But really the key to this whole thing, if I may expand, is the water.  And just like
the spotted owl in the Pacific Northwest, water salinity levels affect much more
than the Whooping Crane and its food source, it affects everything in the estuary. 
So to me the number one thing in the plan is to work out something that during
stressful times in the estuary there can be an increase in the inflows to keep these
levels lower than they are.  And from what I’m hearing, this year they’re
extraordinarily high because of the drought... 

(Id., Tr 91-92).

The TCEQ defendants are experts in water transfer, and the USFWS would work with

them to develop the HCP.  Id. Tr 92.  In addition to the HCP, there can be a recovery

implementation plan, like with the Edwards Aquifer.  Id. Tr 94.  “Again, it’s a voluntary effort

by the applicant.  However, I cannot foresee in any habitat conservation plan for this part of the

world that would not include an increase in freshwater inflows.”  Id.  

The Edwards Aquifer Recovery Implementation Program (“EARIP”) grew out of

litigation that required the USFWS to prepare a Habitat Conservation Plan (HCP) that placed

pumping caps on the Aquifer.  Mr. Andrew Sansom, who participated in early discussions

involving EARIP, testified that “the hammer of federal involvement” helped make the program a

success despite the diverse interests involved.  (Sansom, Day 5, Tr 17).  

There exist a number of other resources and programs available to address water

management.  The Texas Water Trust is an entity that was established to hold water in stream for

environmental purposes.  Id. Tr 26.  If an entity has water to sell, it can be bought and deposited

in the trust.  Id.  Tr 29.  Recent Texas legislation may also provide a mechanism to ensure TAP’s

relief.  Effective September 28, 2011, new Texas legislation grants to the Comptroller and TCEQ
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defendants the authority to “develop or coordinate the development of a habitat conservation

plan” and to “apply for and hold a federal permit issued in connection with a habitat

conservation plan.”  Tex. Gov’t Code § 403.452(a)(1)-(2).  The authority was specifically

granted in order to “promote compliance with federal law protecting endangered species.”  Id. at

§ 403.452(a).  Thus, the TCEQ defendants can be an applicant for an Incidental Take Permit

under this provision, as long as they coordinate the application with the Comptroller.  This

legislation provides additional support for the ability of the TCEQ defendants to obtain a HCP,

when coordinated with the Comptroller, and that funding may be obtained through the

Comptroller’s office.  Id. § 403.452(aq)(4)-(5).  Indeed, the TCEQ has “the powers to perform

any acts whether specifically authorized by this code or other law or implied by this code or

other law, necessary and convenient to the exercise of its jurisdiction

Finally, there is also federal assistance available via the Natural Resources Damage

Assessment (“NRDA”).  (Sansom, Day 5, Tr 30.  In the 1990s, NDRA money was used to

purchase licenses from shrimp boat operators along the Gulf Coast in order to reduce the total

number of shrimping licenses.  Id. The shrimp license buy-back program created a limited entry

into the fishery, thus reducing the overall catch effort in order to maintain the species.  Id. Tr 30-

31.  Prospective NRDA funds might be available to the Texas coast to protect the bays and

estuaries.  Id. Tr 31. It is more difficult to procure water than land for environmental purposes. 

Id. Tr 35.

1.  Dr. Sundig’s economic analysis 
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Dr. David Sunding, an economist at  the University of California, Berkeley,93 was hired

by GBRA to do an analysis of “the economic impacts of changes in water availability to users in

the GSA Basin, the Guadalupe-San Antonio Basin, that would result from imposition of a

minimum instream flow requirement.” (Sunding, Day 8, Tr 185).  He chose an instream flow

requirement of 1.15 million acre-feet, which is slightly less than the 1.3 million acre-feet

advocated  by TAP.  Id. Tr 185.  He selected a 50-year time span, identified surplus water in

agriculture, and the cost of building feasible projects.94  Id. Tr 186. For example, in 2020, the

cost of the instream flow requirement using 2011 dollars would be approximately 61 million

dollars to the electric generating sector.  Id. Tr 199.  All sectors together, the loss was

approximately $251 million per year.  Id. Tr 199.  DX-253 reflects the present value of economic

impacts for the 50-year time period calculated to be $6.7 billion.  Id. Tr 200.

On cross-examination, Dr. Sunding agreed than a HCP is a process that can help resolve

conflicts between economic activity and harm to an endangered species.  (Sunding, Day 8, Tr

203).  He admitted that he did not read plaintiff’s original complaint, nor did he consider TAP’s

experts concerning a HCP or recovery implementation plan.   Id. Tr 204-06.  He did not consider

any of the economic benefits that the instream flow requirement would provide.  Id. Tr 208.  He

agreed that consideration of the value of the AWB flock would be considered in a

“comprehensive analysis.”  Id. Tr 210.  

IV. COURT’S ADDITIONAL FINDINGS OF FACT.
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Based on the evidence submitted at trial and reviewed above, the Court adopts as its own

TAP’s proposed findings of fact.  (See D.E. 319 at 2-50).  In summary, the Court finds that the

actions, inactions and refusal to act by the TCEQ defendants proximately caused an unlawful

“take” of at least twenty-three (23) Whooping Cranes in the 2008-2009 winter in violation of the

ESA.  TAP has established that during the winter of 2008-2009: (1) the TCEQ defendants

diverted freshwater flow, caused higher salinity in the San Antonio Bay ecosystem; (2) higher

salinities resulted in decreased freshwater availability, along with decreased blue crab and

wolfberry abundance; (3) Whooping Cranes require freshwater, wolfberry and blue crab to

survive; (4) the AWB flock suffered increased mortality as a direct result of diverted freshwater,

leading to the deaths of at least twenty-three (23) cranes in total; (5) TCEQ defendants ‘ water

management practices altered the salinity of San Antonio Bay and the designated critical habitat

of the AWB flock; and (6) TCEQ defendants have failed to insure the survival of the critical

habitat of the AWB.  The assertions of the SAGES report that the Whooping Crane can survive

without freshwater, wolfberries and blue crab are not credible.  The Court reiterates that TAP has

successfully demonstrated causation.

TAP presented statistical analyses demonstrating an association and a correlation

between seasonal freshwater inflows and Whooping Crane mortality.  (Ensor, Day 1, Tr 234-

252; Sass, Day 1, Tr 177-229).  The evidence established that the TCEQ defendants’ water

management practices alter the salinity of San Antonio Bay and the designated critical habitat of

the Whooping Crane.  (Trungale, Day 3, Tr 251 - Day 4, Tr 50). Estuarine ecology is dependent

on freshwater inflows and blue crab abundance is related to salinity.  (Montagna, Day 3, Tr 171 -

250). Blue crabs and wolfberries are an important food source for the AWB cranes, and so is
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freshwater; cranes can become malnourished, and die, due to significant salinity changes. 

(Chavez-Ramirez, Day 1, Tr 252; Day 2, Tr 284). This sequential testimony demonstrates that

the water management activities of the TCEQ caused a “take” of whooping cranes by altering

their behavior through habitat modification, depriving them of food and water resources, and

ultimately, leading to malnourishment and death.

The aerial counts on which TAP relies in presuming at least 23 cranes died in the winter

of 2008-2009 is an accurate count and the best evidence available in estimating crane mortality. 

(Stehn, Day 2, Tr 285; Day 3, Tr 153).  Mr. Stehn’s methodology for estimating the AWB crane

population have been replicated and subject to peer review.  Information related to both peak

population and mortality counts have been published by the USFWS in the Whooping Crane

Annual Reports.  The annual reports are official USFWS documents.  Defendants’/Intervenors’

Daubert challenge to Stehn’s methodology is overruled.

Dr. Chavez-Ramirez reviewed the locations and timing of crane mortalities in 2008-2009

and testified that their range-wide distribution spread throughout the winter did not indicate that

any mass disease outbreak, or poisoning event such as a chemical spill, were likely causes.

(Chavez-Ramirez, Day 2, Tr. 63-64, 66); PX-111(map); PX-32 (table); (Stehn, Day 3, Tr 31).

Following the AWB crane mortality of 2008-2009, GBRA, the largest commercial water

supplier in the Basin, submitted a new water permit application for 189,000 acre-feet of water

per year to be diverted from the Guadalupe.  DX-248.  Mr. Chenoweth admitted that, to the best

of his knowledge, the TCEQ has never identified a target number specifically for San Antonio

bay to protect the instream flows into the Bay.  (Chenoweth, Day 5, Tr 234-35).  He also

admitted there is “no gauge requirement at the entrance to the bay saying how much water has to
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get to the bay, there’s not a single thing like that.”  Id. Tr 235. Mr. Chenoweth also admitted

there is no maximum salinity requirement.  Id. Tr 236.  The Court finds that, in times of drought

and other habitat stressors, the habitat may require up to 1.3 million acre-feet of freshwater

inflows beginning well in advance of the Whooping Cranes’ arrival in October to prevent the

salinity of the habitat exceeding 20 ppt.

To date, TCEQ defendants have not used their authority to regulate diversions, to oversee

riparian withdrawals, to secure returns, to release water from reservoirs, or to take other actions

that would increase water flows with a purpose to protect the ABW flock.  The  TCEQ does not

cancel unused water rights, even though the agency has this authority. (Vickery, Day 4, Tr 219;

Soward, Day 4, Tr 273, 308).  The TCEQ does not monitor D&L water use, nor does it even

have a registry of such riparian rights, although nothing prevents it from doing so. 

In addition, permit conditions could take into account the impact of diversions on the

water needs in San Antonio Bay, and (by statute) must do so for permits within 200 river miles

of the Bay. (Chenoweth, Day 5, Tr 158-159).  The bay is more than 200 miles from the sources

of the San Antonio River and the Guadalupe River and therefore the framework of S.B. 3 is

ineffective to protect the Whooping Crane habitat.  However, the TCEQ has not calculated a

sustainable inflow number for the Guadalupe or San Antonio Bay, nor has it considered the

impact of permits more than 200 miles upriver.  The TCEQ has not mandated a gauge at the

entrance to the bay to require instream flows, nor has it ordered that a certain salinity

requirement be maintained. Id. Tr 163-164, 234-36.

The TCEQ could manage surplus water return flows in a manner to ensure that the return

flows are preserved to flow into San Antonio Bay for environmental reasons, including for the
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benefit of the AWB cranes.  DX-397 at 17.  Indeed, in the past, the TCEQ has exercised its

authority to depart from the priority system for purposes not expressly specified by statute.  For

example, during the 2008-2009 time period, the TCEQ allowed the City of Kerrville to ignore

the priority system.  (Vickery, Day 4, Tr 224).  The TCEQ has allowed certain oil and gas

interests to obtain water in disregard of the priority system, although TCEQ later stopped these

temporary permits following complaints from senior users.  Id. Tr 224-25.  

Despite the TCEQ defendants’ protestations that they had no power to protect the AWB

flock because their hands were tied by the “first in time, first in right” priority water system of

Texas, the evidence, most of it from TCEQ officials, demonstrated that state-official defendants

have certain powers to act under emergencies, although  they have never used this power to take

steps to protect the AWB flock.  Indeed, the TCEQ has emergency authority to do anything that

is necessary or appropriate to carry out duties and responsibilities, and this could extend to the

protection of bays and wildlife.  (Soward, Day 4, Tr. 266); DX-397 at 8-9). Furthermore, the

TCEQ has the power and duty to abide by federal law and mandates . The Court finds that TAP

has established by a preponderance of the evidence that there is a reasonably certain threat of

imminent harm to the Whooping Crane that supports injunctive relief against the TCEQ

defendants.

V. COURT’S CONCLUSIONS OF LAW.

From the facts, the Court concludes:

1. This Court has jurisdiction and the authority to grant the relief requested pursuant  to
16 U.S.C. §§ 1540(c) & (g) (Endangered Species Act), 28 U.S.C. § 1331 (federal question), and
28 U.S.C. § 2201 et seq. (Declaratory Judgment Act).

2. The Endangered Species Act (“ESA”) authorizes citizen suits, 16 U.S.C. § 1540(g),
subject to certain requirements that TAP has satisfied.
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3. Under 16 U.S.C. § 1540(g)(2)(A)(i), TAP notified the TCEQ defendants of their
violations of the ESA and of TAP’s intent to sue for those violations by certified letter sent on
December 7, 2009 (“Notice Letter”) (D.E. 1, Ex. 1). Defendants Shaw, Garcia, Rubinstein,
Vickery, and Segovia and/or their authorized agents received the Notice Letter on December 9,
2009.

4. Plaintiff also gave notice of its intent to sue by sending the Notice Letter, on December
7, 2009, to Ken Salazar, Secretary of the Interior, and Sam Hamilton, Director of the USFWS,
which was received on December 14, 2009.

5. More than sixty days have passed since the Notice Letter was served and the violations
complained of in the Notice Letter are continuing and reasonably likely to continue to occur. The
named Defendants have not taken any actions to remedy or prevent continued violations of the
ESA. The Secretary of the Interior has not commenced an action to impose a penalty pursuant to
16 U.S.C. § 1540(a) and the United States has not taken any action to prevent continued
violations of the Act.

6. Venue is appropriate in the Corpus Christi Division of the Southern District of Texas
under the ESA, 16 U.S.C. § 1540(g)(3)(A), because alleged violations have occurred and will
occur in this district. Venue is also appropriate in this district under 28 U.S.C. § 1391(b).

7. Congress enacted the ESA, 16 U.S.C. § 1531 et seq., “to provide a means whereby the
ecosystems upon which endangered species and threatened species depend may be conserved...
[and] to provide a program for the conservation of such endangered species and threatened
species....” 16 U.S.C. § 1531(b).

8. Before a species receives critical protection under the ESA, the USFWS must list the
species as either “threatened” or “endangered.” 16 U.S.C. § 1533. (Admitted).

9. An “endangered species” is one that is “in danger of extinction throughout all or a
significant portion of its range.” 16 U.S.C. § 1532(6). (Admitted).

10. Nearly a half-century ago, whooping cranes first were listed under the Endangered
Species Preservation Act of 1966 as threatened with extinction. 32 Fed. Reg. 4001. (Mar. 11,
1967). (Admitted).

11. Three years later they were listed as endangered. 35 Fed. Reg. 16047 (Oct. 13, 1970).
(Admitted).

12. These listings were “grandfathered” into the ESA. 16 U.S.C. § 1531, et seq., 87 Stat.
884.
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13. Section 9 of the ESA, 16 U.S.C. § 1538(a)(1)(B), broadly prohibits “takes” of all
listed endangered species, including the Whooping Crane. 50 C.F.R. § 17.31; 55 Fed. Reg.
26114 (June 26, 1990). (Admitted).

14. The term “take” is defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or to attempt to engage in any such conduct.” 16 U.S.C. § 1532(18).

15. The term “harm” includes “significant habitat modification or degradation where it
actually kills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.” 50 C.F.R. § 17.3. Babbitt v. Sweet Home Chapter of
Communities for a Great Oregon, 515 U.S. 687 (1995) (upholding definition).

16. The term “harass” means “an intentional or negligent act or omission which creates
the likelihood of injury to wildlife by annoying it to such an extent as to significantly disrupt
normal behavioral patterns which include, but are not limited to, breeding, feeding, or
sheltering.” 50 C.F.R. § 17.3.

17. Congress intended to define “take” in the “broadest possible manner to include every
conceivable way” in which any person could harm or kill fish or wildlife. S. Rep. No. 307, 93rd
Cong., 1st Sess. 1, reprinted in 1973 U.S. Code Cong. & Admin. News 2989, 2995.

18. Congress specifically intended that the ESA’s prohibition against “takes” governs the
actions, and failure to act, by all “persons,” including any “officer, employee, agent, department,
or instrumentality of … any State.” 16 U.S.C. § 1532(13).

19. Each of the individual defendant officials of TCEQ, sued in their official capacities,
are “persons” within the meaning of the ESA. 16 U.S.C. § 1532(13).

20. The Supremacy Clause of the U.S. Constitution, U.S. Const. art. VI, cl. 2, ensures
that Section 9 of the ESA preempts contrary state regulations and other state laws. E.g., Lorillard
Tobacco Co. v. Reilly, 533 U.S. 525, 540-41 (2001); Morris v. Jones, 329 U.S. 545, 553 (1947);
Northern Sec. Co. v. United States, 193 U.S. 197, 347-48 (1904).

21. “The plain intent of Congress in enacting this statute was to halt and reverse the trend
towards species extinction, whatever the cost.”  When Congress enacted the ESA, it intended the
Act to be as far-reaching as possible and to prevent any taking of an endangered species
“whatever the cost.”  TVA v. Hill, 437 U.S. 153, 184 (1978).

22. “Examination of the language, history, and structure of the legislation . . . indicates
beyond doubt that Congress intended endangered species to be afforded the highest of
priorities.” TVA v. Hill, 437 U.S. 153, at 174.

23. State agency regulations, to the extent they conflict with the ESA, are preempted,
pursuant to the Supremacy Clause. E.g., Strahan v. Coxe, 127 F.3d 155, 168 (1st Cir. 1997).
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24. Courts routinely reject arguments against the Supremacy Clause predicated on a state
official’s purported lack of authority to comply with federal law. Washington v. Washington
State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 695-96, modified sub nom.,
Washington v. United States, 444 U.S. 816 (1979); North Carolina Board of Education  v.
Swann, 402 U.S. 43 (1971); Pacific Rivers Council v. Brown, 2002WL 32356431 (D. Or. Dec.
23, 2002); Seattle Audubon Society v. Sutherland,  2007 WL1577756, at *2 (W.D. Wash. May
30, 2007).

25. Cases uniformly recognize that, in appropriate circumstances, the ESA applies to
suits involving state regulatory agencies.

26. The ESA prohibitions apply to actions by state agencies where their regulatory
programs approve actions by third parties that contribute to causing the take. E.g., Strahan, 127
F.3d 155; Animal Welfare Inst. v. Martin, 623 F.3d 19 (1st Cir. 2010); Defenders of Wildlife
v. EPA, 882 F.2d 1294 (8th Cir. 1988); Loggerhead Turtle v. County Council of Volusia County,
148 F.3d 1231 (11th Cir. 1998); Seattle Audubon Soc’y v. Sutherland, 2007 WL 1300964 (W.D.
Wash. May 2, 2007); Animal Welfare Inst. v. Martin, 588 F. Supp. 2d 70 (D. Me. 2008).

27. These cases derive from a decision by the Fifth Circuit, that upheld liability in similar
circumstances against a federal agency.  Sierra Club v. Yeutter, 926 F.2d 429, 433-34, 439(5th
Cir. 1991), followed in, e.g., Strahan, 127 F.3d at 163.

28. They implement the ESA prohibition that not only forbids a “take” but also forbids a
person to “cause” a take to be committed. 16 U.S.C. §§ 1538(a)(1)(B), (C); 1538(g).  More
generally, Congress established that sometimes otherwise lawful activities can cause a take of a
listed species if they are specifically exempted. 16 U.S.C. § 1539. This is known as an
“incidental take.”

29.   More generally, Congress established that sometimes otherwise lawful activities can
cause a take of a listed species if they are specifically exempted.  16 U.S.C § 1539.  This is
known as an “incidental take.”

30. The ESA prohibits such incidental takes, with an important exception: To avoid
liability for a “take” caused by otherwise lawful activities, in some circumstances, Congress
authorized responsible persons to seek an ITP ursuant to section 10 of the ESA. 16 U.S.C. §
1539(a).

31. The ITP is issued by USFWS after development and submission of a HCP which
must be approved by the USFWS. 16 U.S.C.§ 1539(a)(2)(A); (B).

32. The HCP must include conservation measures designed to minimize and mitigate the
impacts of taking species listed under the Act. 16 U.S.C. § 1539(a)(2)(A)(ii).
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33. In the absence of an ITP or other exemption, the ESA forbids each and every take. 16
U.S.C. § 1538(a)(1).

34. The ESA expressly authorizes injunctive relief against any “person” alleged to be
responsible for a take, or otherwise in violation of the ESA, including any governmental
instrumentality or agency. 16 U.S.C. § 1540(g)(1).

35. As the U.S. Supreme Court has held, Congress has accorded the protection of
endangered species the highest of priorities, so courts do not have the discretion to withhold
injunctive relief where it is necessary to prevent an imminent and likely violation of the ESA.
Tennessee Valley Auth., 437 U.S. at 184.

36. A Court must issue an injunction if a plaintiff establishes by a preponderance of the
evidence that there is “a reasonably certain threat of imminent harm to a protected species.”
Defenders of Wildlife v. Bernal, 204 F.3d 920, 925 (9th Cir. 2000).

37. Declaratory relief is authorized by 28 U.S.C. § 2201 & 2202.

38. TAP has satisfied the requirements of Article III standing because it has established
injuries of its members which are fairly traceable to the TCEQ defendants’ actions and inactions
and because the requested relief will redress those injuries. Lujan v.Defenders of Wildlife, 504
U.S. 555, 560-61 (1992) (environmental standing); Hunt v.Washington State Advertising
Commission, 432 U.S. 333, 343 (1977) (associational standing).

39. TCEQ defendants have broad powers over surface waters, including the San Antonio
and Guadalupe rivers at issue in this case.

40. Texas agencies are creatures of statute. Tex. Natural Res. Conservation Comm’n v.
Lakeshore Util. Co., 164 S.W.3d 368, 377-78 (Tex. 2005).

41. TCEQ’s primary organic statute is Chapter 5 of the Texas Water Code, which creates
the agency and defines its duties, powers and areas of jurisdiction.

42. The general powers of the TCEQ are stated: “The commission has the powers to
perform any acts whether specifically authorized by this code or other law or implied by this
code or other law, necessary and convenient to the exercise of its jurisdiction and powers as
provided by this code and other laws.” Tex. Water Code § 5.102(a).

43. The TCEQ defendants’ general powers extend to “any acts” that may be “authorized”
or “implied” by the Water Code or by “other laws” – including the ESA – while they

perform their duties and exercise their jurisdiction. Tex. Water Code § 5.102(a).

44. When the Texas Legislature confers agency power, it impliedly intends that the
agency has whatever powers are reasonably necessary to fulfill its express functions or duties.
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Tex. Natural Res. Conservation Comm’n v. Lakeshore Util. Co., 164 S.W.3d 368, 378 (Tex.
2005).

45. Texas “[s]tatutes are given a construction consistent with constitutional requirements,
when possible, because the legislature is presumed to have intended compliance with state and
federal constitutions.” Brady v. Fourteenth Court of Appeals, 795 S.W.2d 712, 715 (Tex. 1990);
Tex. Gov’t Code § 311.021.

46. Moreover, TCEQ “has general jurisdiction over…water and water rights including
the issuance of water rights permits, water rights adjudication, cancellation of water rights, and
enforcement of water rights.” Tex. Water Code § 5.013(a)(1).

47. This regulatory authority is subject to a specific statutory mandate: TCEQ “shall
administer the law so as to promote the judicious use and maximum conservation andprotection
of the quality of the environment and the natural resources of the state.” Tex. Water Code §
5.120.

48. These provisions of the Water Code establish TCEQ’s “authorized” and “implied”
powers to protect endangered species, at least to avoid violations of the ESA.

49. The power and duty of TCEQ officials to comply with federal laws such as the ESA
also is explicitly recognized by their oath of office. See Tex. Const. Article XVI, § 1(a) (duty to
preserve, protect, and defend the Constitution and laws of the United States); Tex. Gov’t Code §
601.005.

50. State law also grants TCEQ authority to regulate broadly; it can “adopt any rules
necessary to carry out its powers and duties under this code and other laws of this state.” Tex.
Water Code § 5.103(a).

51. One such rule adopted by TCEQ relates to the South Texas Watermaster.
Specifically, during times of water shortage, TCEQ grants the South Texas Watermaster broad
authority to cancel or modify declarations of intent to divert or impound water, order pass-
through and releases of impounded water, order diverters to limit or cease diversions, or take any
other action “necessary to ensure that downstream senior water rights, demands for domestic and
livestock purposes, minimum stream flow requirements, minimum release requirements, and
other conditions, are administered in accordance with applicable laws.” 30 Tex. Admin. Code §
304.21(c).

52. This rule does not limit what is meant by “other conditions,” or by “applicable laws,”
and is consistent with the above-described statutory power for TCEQ to remedy a violation of
the ESA, here a prohibited take of whooping cranes.

53. TCEQ’s powers must be understood in light of foundational provisions of Texas
Water law.
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54. The surface water at issue “is the property of the state.” Tex. Water Code § 11.021(a).

55. “The waters of the state are held in trust for the public.” Tex. Water Code §
11.0235(a).

56. No person may divert, store or impound state-owned water without authorization, by
permit, certificate of adjudication, or one of the limited statutory exemptions. Tex. Water Code
§§ 11.081; 11.121.

57. No TCEQ defendant, nor any other defendant,  holds or benefits from an ITP, and
there is no other exemption that might authorize a taking of a Whooping Crane.

58. Section 9 prohibits indirect as well as deliberate “takes” of endangered species. Sweet
Home, 515 U.S. at 700, see also Strahan, 127 F.3d at 163.

59. Ordinary requirements of proximate causation apply to ESA cases. Sweet Home, 515
U.S.at 700, n.13 (O’Connor J., conc.); see also, e.g., Loggerhead Turtle v. County Council of
Volusia County, 148 F.3d 1231, at 1251 n.23 (11th Cir. 1998) (citing Cox v. Administrator
United States Steel & Carnegie, 17 F.3d 1386, 1399 (11th Cir. 1994))
(“proximate cause is not the same thing as a sole cause”).

60. Proximate causation exists where a defendant government agency authorized the
activity that caused the take. See, e.g., Strahan v. Coxe, 939 F. Supp. at 979; Loggerhead Turtle
v.County Council of Volusia County, 148 F.3d 1231, 1247-53 (11th Cir. 1998).

61. But-for the regulatory and permitting scheme overseen by the TCEQ defendants, no
state-owned water could be legally diverted, impounded or consumed.

62. Insofar as TCEQ defendants dispute whether they can be held liable for a “take” of
Whooping Cranes, and also dispute that they are liable for a “take” of Whooping Cranes, the
parties’ disputes concerning application of the ESA establishes the predicate for declaratory
relief: “a substantial controversy, between parties having adverse legal interests, of sufficient
immediacy and reality to warrant the issuance of a declaratory judgment.” Maryland Casualty
Co., v. Pacific Coal & Oil Co., 312 U.S. 270, 273 (1941); accord, e.g.,Golden v. Zwickler, 394
U.S. 103, 108 (1969).

63. Declaratory relief serves the purpose of clarifying the legal duties and obligations in a
controversy. E.g., Refinery Holding Co., L.P. v. TRMI Holdings, Inc., 302 F.3d 343, 349 n.4
(5th Cir. 2002); Sherwin-Williams Co. v. Holmes County, 343 F.3d 383, 390 n.2 (5th Cir. 2003).

64. To the extent TCEQ defendants argue that they can continue to implement a
regulatory scheme that violates the ESA, a declaration can help redress the injury. E.g., Alaska
Fish & Wildlife Fed’n & Outdoor Council v. Dunkle, 829 F.2d 933, 937 (9th Cir. 1987); see 
also, e.g., Alden v. Maine, 527 U.S. 706, 747 (1999) (“suits for declaratory or injunctive relief
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against state officers must therefore be permitted if the Constitution is to remain the supreme law
of the land”); Franklin v. Massachusetts, 505 U.S. 788, 801-03 (1992) (discretionary relief
appropriate even if not coercive, and any relevant change would require a “discretionary”
government action).

65. Based on the Findings of Fact set forth above, the TCEQ defendants can be and are
liable for a “take” of the whooping cranes under Section 9 of the Endangered Species Act. 16
U.S.C. §§1538(a)(1)(B), (C); 1538(g); see also Sierra Club v. Yeutter, 926 F.2d 429 (5th

Cir.1991); Strahan, 127 F.3d 155 (1st Cir. 1997); Animal Welfare Inst. v. Martin, 623 F.3d 19
(1st Cir. 2010); Defenders of Wildlife v. EPA, 882 F.2d 1294 (8th Cir. 1988); Loggerhead Turtle
v. County Council of Volusia County, 148 F.3d 1231 (11th Cir. 1998).

66. Based on the Findings of Fact, it is appropriate for the Court to Order the TCEQ
defendants to seek a Habitat Conservation Plan that could lead to an Incidental Take Permit.  16
U.S.C. § 1539(a); Strahan v. Coxe, 127 F.3d at 158 (affirming the district court’s order to
Massachusetts officials to obtain an Incidental Take Permit); Animal Prot.Inst. v. Holsten, 541 F.
Supp. 2d 1073, 1081–82 (D.C. Minn. 2008) (ordering defendant state agency to apply for an
Incidental Take Permit); Sweet Home, 515 U.S. at 700-701 (this form of relief also is consistent
with the Congressional purposes for Incidental Take Permits, as discussed by the Supreme
Court).

67. There is no legal basis for defendants’ and intervenors’ additional challenges to this
Court’s authority to grant relief.

68. Because TAP seeks only prospective declaratory and injunctive relief, and not
damages, the Eleventh Amendment presents no bar to suit. Ex Parte Young, 209 U.S. 123
(1908); Strahan v. Coxe, 127 F.3d at 166.

69. There is no legal basis for this Court’s abstention under Burford v. Sun Oil Co., 319
U.S. 315 (1943).

70. TAP’s proposed relief does not “offend” any cooperative approach between the
Federal and State government to endangered species protection, which concerns ESA Section 6
agreements, none of which have been made in this case. See 16 U.S.C. § 1535.

71. TCEQ is an agency receiving funds through Article VI (Natural Resources) of the
2012-2013 appropriations bill, and therefore may undertake the functions identified in Texas
Government Code Section 403.452(a)(1), (2), (3), (5), or (6). Tex. Govt. Code §403.453(a)(5);
GENERAL APPROPRIATIONS ACT FOR THE 2012-13 BIENNIUM, at VI-16, Acts 2011,
82nd Leg., 1st C.S. (HB1), available at http://www.lbb.state.tx.us/Bill_82/GAA.pdf.

72. Pursuant to state law, TCEQ has the power to develop or coordinate the development
of a Habitat Conservation Plan. Tex. Govt. Code § 403.452(a)(1).
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73. State law authorizes TCEQ specific powers “[t]o promote compliance with federal
law protecting endangered species.” Tex. Govt. Code § 403.452(a).

74. Pursuant to state law, TCEQ has the power to apply for and hold a federal permit
issued in connection with a Habitat Conservation Plan. Tex. Govt. Code § 403.452(a)(2).

75. Pursuant to state law, the TCEQ has the power to impose or provide for the
imposition of a mitigation fee in connection with a Habitat Conservation Plan. Tex. Govt. Code
§ 403.452(a)(5).

76. Pursuant to state law, the TCEQ has the power to implement, monitor, or support the
implementation of a Habitat Conservation Plan. Tex. Govt. Code § 403.452(a)(6).

77. The TCEQ has “the powers to perform any acts whether specifically authorized by
this code or other law or implied by this code or other law, necessary and convenient to the
exercise of its jurisdiction and powers as provided by this code and other laws.” Texas Water
Code § 5.102(a).

78. Pursuant to statute, the TCEQ “has general jurisdiction over…water and water rights
including the issuance of water rights permits, water rights adjudication, cancellation of water
rights, and enforcement of water rights.” Tex. Water Code § 5.013(a)(1).

79. The TCEQ “shall administer the law so as to promote the judicious use and maximum
conservation and protection of the quality of the environment and the natural resources of the
state.” Tex. Water Code § 5.120.

80. There is extensive statutory authority for the TCEQ defendants’ authority to regulate
the surface waters of the State of Texas. See Tex. Water Code §§ 5.102; 5.120; 11.021;11.022;
11.081; 11.121-.124, 11.142; 11.143; 11.171-.186.

81. In Texas, surface water rights are usufructuary, giving an owner only a right of use,
not complete ownership. Edwards Aquifer Auth. v. Day, 369 S.W.3d 814 (Tex. 2012).
2012).

82. Critical habitat is defined by the ESA as the specific areas within the geographical
area occupied by the species, at the time it is listed, on which are found those physical or
biological features that (1) are essential to the conservation of the species, and, (2) may require
special management considerations or protections. It includes also specific areas outside the
geographical area occupied by the species at the time it is listed, if the Secretary determines that
such areas are essential for the conservation of the species. 16U.S.C. § 1532(5)(A)(i)–(ii).

83. Plaintiff is the prevailing party in this matter, and is entitled to an award of its
reasonable attorney’s fees and costs, as well as expert witness fees, incurred in this action. See
16 U.S.C. § 1540(g)(4).
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84. Courts have awarded reasonable attorneys fees in ESA cases. See, e.g., Center for
Biological Diversity v. Marina Point Development Associates, 446 F. App’x 843, 845-46(9th
Cir. 2011); Florida Key Deer v. Board of County Com’rs for Monroe County, F. Supp. 601, 603-
04 (S.D. Fla. 1991).

VI.   DECLARATORY RELIEF, ITP, AND HCP ORDERED.

The Court finds that this case is well-suited for an ITP and corresponding HCP.  The

preparation of an HCP would require the TCEQ defendants to address freshwater flows, and

reduce and mitigate adverse impacts of water diversions and related practices on the AWB crane

population.  (Sansom, Day 5, Tr. 44-45; Frederick, Day 5, Tr 90-91).  The HCP would identify

how the TCEQ defendants would achieve goals related to inflows and protection of the AWB

cranes.  (Frederick, Day 5, Tr 93).  The HCP process allows flexibility by protecting economic

interests of stakeholders while also protecting the endangered species.  Id. Tr 81. The USFWS

guides the applicant through the process.  Id.  The HCP process is flexible.  Id. Tr 86.  

The Court holds that, based on the above Findings, the TCEQ defendants are liable for a

“take” of the AWB cranes under Section 9 of the Endangered Species Act. 16 U.S.C. §§

1538(a)(1)(B), (C); 1538(g); see also Sierra Club v. Yeutter, 926 F.2d 429 (5th Cir. 1991);

Strahan, 127 F.3d 155 (1st Cir. 1997); Animal Welfare Inst. v. Martin, 623 F.3d 19 (1st Cir.

2010); Defenders of Wildlife v. EPA, 882 F.2d 1294 (8th Cir. 1988); Loggerhead Turtle, 148

F.3d 1231 (11th Cir. 1998).  Thus, it is appropriate for the Court to Order the TCEQ defendants

to seek an Incidental Take Permit pursuant to section 10(a) of the ESA, as well as a

corresponding Habitat Conservation Plan.16 U.S.C. § 1539(a); Strahan, 127 F.3d at 158

(affirming the district court’s order to Massachusetts officials to obtain an Incidental Take

Permit); Animal Prot.  Inst. v. Holsten, 541 F. Supp. 2d 1073, 1081–82 (D.C. Minn. 2008)

(ordering defendant  state agency to apply for an Incidental Take Permit); see also Sweet Home,
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515 U.S. at 700-701 (this form of relief also is consistent with the Congressional purposes for

Incidental Take Permits, as discussed by the Supreme Court).  This ordered relief does not

interfere with any cooperative approach between the Federal and State governments to protect

endangered species, (section 6 ESA agreements), and none of have been made in this case. See

16 U.S.C. § 1535.

Thus, it is therefore DECLARED that:

(1) The TCEQ, its Chairman, and its Executive Director have violated section 9 of

the ESA, and continue to do so through their water management practices which include the

decision to not monitor D&L users or to exercise emergency powers available to protect the

endangered whooping cranes; and 

(2) Texas water diversion regulations promulgated by the TCEQ, its Chairman, its

Executive Director, and the Texas legislature are preempted by federal law when they purport to

authorize water diversions that result in a taking of whooping cranes.

Therefore, it is ORDERED that:

 (1) The TCEQ, its Chairman, and its Executive Director are enjoined from approving

or granting new water permits affecting the Guadalupe or San Antonio Rivers until the State of

Texas provides reasonable assurances to the Court that such permits will not take Whooping

Cranes in violation of the ESA.

(2) Within thirty (30) days of the date of entry of this Order, the TCEQ, its Chairman,

and its Executive Director shall seek an Incidental Take Permit that will lead to development of a

Habitat Conservation Plan.  See 16 U.S.C. § 1539(a); 50 C.F.R. § 17.22(b) (listing requirements

for an Incidental Take Permit).  

Case 2:10-cv-00075   Document 354    Filed in TXSD on 03/11/13   Page 122 of 124
      Case: 13-40317      Document: 00512181410     Page: 193     Date Filed: 03/20/2013



Page 123 of  124

The Court will retain jurisdiction over this action during the formulation of the HCP

process.  

The Court finds that Plaintiff TAP is the prevailing party in this matter, and is entitled to

an award of its reasonable attorney’s fees and costs, as well as expert witness fees, incurred in

this action.  See 16 U.S.C. § 1540(g)(4).

SIGNED and ORDERED this 11th day of March, 2013.

___________________________________
                 Janis Graham Jack

     Senior United States District Judge
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COURT’S EXHIBIT 1: MAP OF AWB CRANES’ HABITAT

(PX-1, Exhibit 1)
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

CORPUS CHRISTI DIVISION 
 
THE ARANSAS PROJECT, 
 
   Plaintiff, 
 
v. 
 
BRYAN SHAW in his official capacity as 
CHAIRMAN OF THE TEXAS 
COMMISSION ON ENVIRONMENTAL 
QUALITY, and 
 
BUDDY GARCIA and CARLOS 
RUBINSTEIN, each in their official capacity 
as COMMISSIONERS OF THE TEXAS 
COMMISSION ON ENVIRONMENTAL 
QUALITY, and 
 
MARK VICKERY in his official capacity as 
EXECUTIVE DIRECTOR OF THE TEXAS 
COMMISSION ON ENVIRONMENTAL 
QUALITY, and 
 
AL SEGOVIA in his official capacity as 
SOUTH TEXAS WATERMASTER, 
 
   Defendants. 
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§ 
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§ 
§ 
§ 
§ 
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§ 
§ 
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§ 
§ 
§ 
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CIVIL ACTION NO. _______________ 

 
ORIGINAL COMPLAINT 

FOR DECLARATORY AND INJUNCTIVE RELIEF 
 

I. INTRODUCTION AND SUMMARY OF THE CASE 

1. This litigation seeks declaratory and injunctive relief to eliminate, or at least to 

reduce significantly, immense threats to the very existence of Whooping Cranes.  The Texas 

Commission on Environmental Quality (“TCEQ”) and its officials cause these threats by agency 

actions, and refusals and failures to act, in managing freshwater uses and flows on the Guadalupe 

and San Antonio Rivers. 

Case 2:10-cv-00075   Document 1    Filed in TXSD on 03/10/10   Page 1 of 34
      Case: 13-40317      Document: 00512181410     Page: 197     Date Filed: 03/20/2013



2. 

2. Whooping Cranes, magnificent birds, face extinction.  More than half of all 

known adults and their young live in the flock that winters in Aransas National Wildlife Refuge 

(in Texas) and summers in Wood Buffalo National Park (in Canada).   Only 263 birds remain.  

Last winter in Texas, 23 birds died, representing a loss of 8.5% of the wintering flock. 

3. These deaths directly reflect the lack of sufficient freshwater flowing to San 

Antonio-Aransas Bay system.  The Cranes need freshwater to drink, and to support two essential 

food sources – the wolfberry and, perhaps most importantly, for protein, the blue crab.  Some 

Cranes literally face winter starvation, including the young whose own parents will push them 

away from feeding areas in a desperate effort to save their own lives.   

4. This litigation alleges that Defendants – the three TCEQ Commissioners, the 

TCEQ Executive Director and the South Texas Watermaster of the TCEQ – in their roles to 

regulate water uses and flows, harmed and harassed the Whooping Cranes last winter in Aransas 

County, Texas, thereby violating Section 9 of the federal Endangered Species Act (“ESA”) by 

causing a “take” of this already endangered species.   

5. This litigation further alleges that, unless Defendants alter these practices, such 

harm and harassment in all likelihood will again occur, possibly leading to even more severe 

harm than occurred during the winter of 2008-2009, which is the worst on record.  Indeed, with 

increasing water use in the Guadalupe basin, the Cranes face an existential threat – lack of 

freshwater could mean, literally, that they face extinction.  Federal law forbids any such “take”, 

actual or threatened, even if Defendants did not intend or even did not want their actions to cause 

harm.  As far as Plaintiff is aware, none of the Defendants have taken any action to reduce this 

existential threat to Whooping Cranes well known to be caused by lack of freshwater.  
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6. Members of plaintiff – The Aransas Project – include numerous groups and 

businesses representing diverse interests and activities.  They have a direct interest in the 

Whooping Crane and the ecological health of San Antonio, Carlos, Mesquite and Aransas Bays 

in their own right, as well as through their members.   

7. Among these groups are the International Crane Foundation, Aransas County, the 

City of Rockport, the Town of Fulton, the Aransas County Navigation District, the Coastal Bend 

Guides Association, Rockport Birding and Kayak Adventures, Casterline Fishing Company, the 

Aransas Bird and Nature Club, the Aransas County Republican Party, the Aransas County 

Democratic Club, the American Bird Conservancy, the Coastal Bend Audubon Society, the 

Houston Audubon Society, the Travis Audubon Society, The Whooping Crane Conservation 

Alliance, the Texas Conservation Alliance, the Matagorda Bay Foundation, the Galveston Bay 

Conservation and Preservation Association, Environment Texas, Anthony’s By the Sea, the 

Crane House, Durham and Associates, Hamilton A/C, Electric and Plumbing, Key Allegro 

Properties LLC, Pelican Rentals, MasterPlan Design, and James Fox Guide Service.  These 

groups and over 200 individual members can be found at the web site of the Aransas Project at 

http://www.thearansasproject.org.  

8. In this litigation, The Aransas Project is seeking injunctive relief to compel TCEQ 

officials to take appropriate steps to protect the wintering Whooping Crane from the negative 

impacts of water withdrawals from the Guadalupe and San Antonio River systems.  Such steps 

could include, for example, creation of a Habitat Conservation Plan for the Whooping Crane 

pursuant to Section 10 of the ESA, compilation of a comprehensive and thorough inventory of all 

water withdrawals from the Guadalupe and San Antonio River systems, and identification of a 

process to reduce freshwater withdrawals during times of drought and low flow in order to 
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maintain flows into the San Antonio-Aransas Bay system, sufficient to prevent harm and 

harassment to the Whooping Cranes.  It may also be appropriate to establish a special master to 

oversee this process.    

II. JURISDICTION AND VENUE 

9. This Court has jurisdiction and the authority to grant the relief requested pursuant 

to 16 U.S.C. §§ 1540(c) & (g) (ESA), 28 U.S.C. § 1331 (federal question), and 28 U.S.C. § 2201 

et seq. (Declaratory Judgment Act). 

10. Plaintiff has satisfied the jurisdictional requirements for bringing this suit. Under 

16 U.S.C. § 1540(g)(2)(A)(i), Plaintiff notified all Defendants of their violations of the ESA and 

of Plaintiff’s intent to sue for those violations by certified letter sent on December 7, 2009 

(“Notice Letter”), attached as Exhibit 1. Defendants Shaw, Garcia, Rubinstein, Vickery, and 

Segovia and/or their authorized agents received the Notice Letter on December 9, 2009.  

11. Plaintiff also gave notice of its intent to sue by sending the Notice Letter, on 

December 7, 2009, to Ken Salazar, Secretary of the Interior, and Sam Hamilton, Director of the 

United States Fish and Wildlife Service (“FWS”), which was received on December 14, 2009. 

12. More than sixty days have passed since the Notice Letter was served and the 

violations complained of in the Notice Letter are continuing and reasonably likely to continue to 

occur. The named Defendants have not taken any actions to remedy or prevent continued 

violations of the Act. The Secretary of the Interior has not commenced an action to impose a 

penalty pursuant to 16 U.S.C. § 1540(a) and the United States has not taken any action to prevent 

continued violations of the Act. 

13. Venue is appropriate in the Corpus Christi Division of the Southern District of 

Texas under the ESA, 16 U.S.C. § 1540(g)(3)(A), because alleged violations have occurred and 

will occur in this district. Venue is also appropriate in this district under 28 U.S.C. § 1391(b).  
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III. PARTIES 

14. Plaintiff, The Aransas Project (“TAP”) is suing on behalf of itself and its 

members to protect one of the Nation’s most unique and important ecological assets – the 

Whooping Crane. TAP is dedicated to the research, development and publication of proposals to 

protect the health of the streams and estuaries in and around the San Antonio-Aransas Bay 

system, including monitoring and taking legal action to protect the ecology of the region. 

Members include organizations, businesses and individuals dedicated to the protection and 

preservation of the Whooping Cranes and the natural resources of the region as well as 

commercial entities receiving all or part of their economic livelihood from Whooping Crane-

related activities. TAP, as a non-profit corporation with principal place of business in Aransas 

County, Texas, has members who are injured by Defendants’ violations of the ESA.  

15. Defendant Bryan Shaw is sued in his official capacity as TCEQ Chairman. 

Defendant Shaw, through his actions at the TCEQ, regulates water diversion activities through 

the review and approval of water permits, and the rules, regulations and policies governing them. 

Defendant Shaw has a duty to ensure the water diversion activities authorized are consistent with 

applicable laws and regulations, including the ESA, and that authorization of such activities does 

not cause a “take” of species protected by the ESA.  

16. Defendants Buddy Garcia and Carlos Rubinstein are sued in their official capacity 

as TCEQ Commissioners. Defendants Garcia and Rubinstein, through their actions at the TCEQ, 

regulate water diversion activities through the review and approval of water permits, and the 

rules, regulations and policies governing them. Defendants Garcia and Rubinstein have a duty to 

ensure the water diversion activities authorized are consistent with applicable laws and 

regulations, including the ESA, and that authorization of such activities does not cause a “take” 

of species protected by the ESA. 
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17. Defendant Mark Vickery is sued in his official capacity as TCEQ Executive 

Director. Defendant Vickery, through his actions at the TCEQ, regulates water diversion 

activities through the review and approval of water permits, and the rules, regulations and 

policies governing them. Defendant Vickery has a duty to ensure the water diversion activities 

authorized are consistent with applicable laws and regulations, including the ESA, and that 

authorization of such activities does not cause a “take” of species protected by the ESA. 

18. Defendant Al Segovia is sued in his official capacity as the South Texas 

Watermaster, a TCEQ employee. Defendant Segovia, through his actions as the South Texas 

Water Master, regulates water diversion activities through the review and approval of each 

intended water diversion activity. Defendant Segovia has a duty to ensure the water diversion 

activities authorized are consistent with applicable laws and regulations, including the ESA, and 

that authorization of such activities does not cause a “take” of species protected by the ESA. 

IV. THE STATUTORY BACKGROUND 

19. Congress enacted the Endangered Species Act, 16 U.S.C. § 1531 et seq., “to 

provide a means whereby the ecosystems upon which endangered species and threatened species 

depend may be conserved... [and] to provide a program for the conservation of such endangered 

species and threatened species....” 16 U.S.C. § 1531(b). 

20. Before a species receives critical protection under the ESA, FWS must list the 

species as either “threatened” or “endangered.” 16 U.S.C. § 1533. An “endangered species” is 

one that is “in danger of extinction throughout all or a significant portion of its range.” 16 U.S.C. 

§ 1532(6). A “threatened species” is one that is “likely to become an endangered species within 

the foreseeable future through all or a significant portion of its range.” 16 U.S.C. § 1532(20).  
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21. Under the ESA, 16 U.S.C. § 1538(a)(1)(B), it is illegal to engage in any activity 

that “takes” an endangered species. The ESA’s take prohibition applies to all listed species, 

including the Whooping Crane. 50 C.F.R. § 17.31; 55 Fed. Reg. 26114 (June 26, 1990). 

22. Congress intended to define “take” in the “broadest possible manner to include 

every conceivable way” in which any person could harm or kill fish or wildlife. S. Rep. No. 307, 

93rd Cong., 1st Sess. 1, reprinted in 1973 U.S. Code Cong. & Admin. News 2989, 2995.  

23. The term “take” is defined as “to harass, harm, pursue, hunt, shoot, wound, kill, 

trap, capture, or collect, or to attempt to engage in any such conduct.” 16 U.S.C. § 1532(18).  

24. The term “harm” includes “significant habitat modification or degradation where 

it actually kills or injures wildlife by significantly impairing essential behavioral patterns, 

including breeding, feeding or sheltering.” 50 C.F.R. § 17.3.  

25. The term “harass” means “an intentional or negligent act or omission which 

creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 

disrupt normal behavioral patterns which include, but are not limited to, breeding, feeding, or 

sheltering.” 50 C.F.R. § 17.3.  

26. The U.S. Supreme Court has upheld the definitions of “harm” and “harass”. 

Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. 687 (1995). 

27. The ESA forbids “takes” by all “persons,” including any “officer, employee, 

agent, department, or instrumentality of … any State.” 16 U.S.C. § 1532(13).  

28. In the ESA, Congress recognized that sometimes otherwise lawful activities can 

cause a take of a listed species. 16 U.S.C. § 1539. This is known as an ‘incidental take.’ 

29. In some circumstances, Congress authorized those persons responsible for the 

take to seek an Incidental Take Permit. 16 U.S.C. § 1539(a). The Incidental Take Permit is 
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issued by FWS after development and submission of a Habitat Conservation Plan (“HCP”) 

which must be approved by FWS. The HCP must include conservation measures designed to 

minimize and mitigate the impacts of taking species listed under the Act. 16 U.S.C. 

§ 1539(a)(2)(A)(ii).  In the absence of an Incidental Take Permit, the ESA forbids each and every 

take. 

30. The ESA expressly authorizes citizens to sue and seek an injunction against any 

“person” alleged to be responsible for a take, or otherwise in violation of the ESA, including any 

governmental instrumentality or agency. 16 U.S.C. § 1540(g)(1). 

31. As the U.S. Supreme Court has held, Congress has accorded the protection of 

endangered species the highest of priorities, so courts do not have the discretion to withhold 

injunctive relief where it is necessary to prevent an imminent and likely violation of the ESA. 

Tennessee Valley Auth. v. Hill, 437 U.S. 153, 184 (1978). 

32. A Court must issue an injunction if a plaintiff establishes by a preponderance of 

the evidence that there is “a reasonably certain threat of imminent harm to a protected species.” 

Defenders of Wildlife v. Bernal, 204 F.3d 920, 925 (9th Cir. 2000).  

V. BACKGROUND FACTS 

33. The Whooping Crane (Grus americana), a graceful and stately bird that can stand 

nearly six feet tall, captures the attention of all. While this species is limited in range to North 

America, other cranes exist abroad and, with migration routes crossing borders, they have been 

called international ambassadors of goodwill and symbols of peace. They are also referred to as 

ambassadors of water because their survival worldwide is so often intertwined with water issues 

and wetlands.  In this sense the Whooping Crane faces threats common to other crane species, 

because without freshwater to maintain their already diminishing wetlands habitat, they will die. 
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34. The flock of Whooping Cranes that is the subject of this litigation is the Aransas-

Wood Buffalo flock, so-named because they winter at the Aransas National Wildlife Refuge 

(“ANWR” or “Refuge”) in Aransas County, Texas and breed in Canada’s Wood Buffalo 

National Park during the summer. 

35. The Aransas-Wood Buffalo flock of Cranes is the only natural population that 

both migrates and survives on its own.  

36. No more than approximately 500 Whooping Cranes exist worldwide, including 

those in zoos or otherwise in captivity. 

37. After decades of federal protection in this country and Canada, the Aransas-Wood 

Buffalo flock stood at an all-time high of 270 in the spring of 2008, more than half of all birds 

worldwide.  

38. A year later, fifty-seven birds had died, a staggering loss of 21.4% of the flock. 

39. Twenty-three of these deaths occurred here in Texas (8.5% of the flock). 

40. After this mortality, the following nesting season (2009) resulted in abnormally 

low productivity. 

41. A critical reason the Cranes are dying is because not enough freshwater is flowing 

into the San Antonio Bay ecosystem and those habitats connected to it, including the Carlos, 

Mesquite and Aransas bay ecosystems and the adjacent marshes.  

42. This reduction in freshwater inflow affects the Cranes in three crucial ways: it 

reduces the availability of blue crabs, their most important food source; it reduces the abundance 

of wolfberry fruit, another important food source; and it reduces the availability of drinkable 

water.   
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43. In good years, with sufficient water, most foraging occurs in the brackish bays, 

marshes, and salt flats on the edge of the mainland and on barrier islands.  When necessary, 

Cranes fly to upland sites in search of freshwater to drink or to find foods such as acorns, snails, 

crayfish and insects, and then return to the marshes to roost.  

44. When freshwater inflows fall too low, the Cranes have to fly further, forage 

longer, and expend more energy.  

45. When critical food is scarce in their territory, Cranes often respond by abandoning 

their own juvenile and forcing it to try to fend for itself.  

46. Malnutrition, emaciation and susceptibility to disease and predation, especially of 

the juveniles, all resulted in the mortality witnessed in 2008 - 2009. 

47. The plight of the Cranes at Aransas has captured the attention of international, 

national and local groups, who have joined The Aransas Project to protect the Cranes.  

48. The named Defendants are responsible for the management of the surface 

freshwater resource that the Cranes rely on.  

49. Not enough freshwater flowed into the San Antonio bay ecosystem and the 

Aransas marshes during 2008-2009 because of Defendants’ actions and inactions.  

50. Defendants took no action to avoid harm, harassment and illegal takes of Cranes, 

and are unlikely to do so in the future.  

51. This is actionable under the Endangered Species Act, even if there is no intent to 

cause the take. 

A. Whooping Crane Biology and Conservation Status 

52. The Whooping Crane is a flagship species for the North American wildlife 

conservation movement, symbolizing the struggle for survival that characterizes endangered 

species worldwide.  
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53. This Crane is a large white bird with black wing tips and a red crown and is the 

largest American bird, standing approximately six feet in height. 

54. In their native habitat in the flat marsh adjacent to the San Antonio, Copano, 

Aransas, Espiritu Santo, Carlos and Mesquite Bays in Aransas County, Texas, these birds are 

simply magnificent. The pairs hunt crabs in the marsh ponds, and when successful in breeding 

are joined by a single orange-tinted juvenile that relies on its parents in its early journey through 

life. 

55. Due to its charisma and aura, the Whooping Crane is often used as a cornerstone 

species in educational materials associated with endangered species.   

56. In the United States, the Whooping Crane was listed as threatened with extinction 

in 1967, 32 Fed. Reg. 4001 (Mar. 11, 1967), and as endangered in 1970, 35 Fed. Reg. 16047 

(Oct. 13, 1970). Both of these listings were “grandfathered” into the Endangered Species Act of 

1973. 16 U.S.C. § 1531, et seq., 87 Stat. 884. 

57. The Aransas National Wildlife Refuge originally comprising 47,261 acres was 

established on December 31, 1937 by Executive Order 7784. 

58. Critical Habitat was designated in 1978 for the Crane’s winter habitat at Aransas. 

Determination of Critical Habitat for the Whooping Crane, 43 Fed. Reg. 20938, 20942 (final 

notice, May 15, 1978).  

59. This Designated Critical Habitat includes the Aransas National Wildlife Refuge 

and the Blackjack Peninsula, and extensive portions of San Antonio, Espiritu Santo Carlos, and 

Mesquite Bays, Matagorda Island, St. Charles Bay and Lamar Peninsula. 

60. The Aransas-Wood Buffalo Population migrates during both spring and fall 

through a relatively narrow (80-300 km wide) corridor between Aransas and Wood Buffalo. 
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61. Historic population declines resulted from habitat destruction, shooting, and 

displacement by human activities.  

B. The 2008-2009 Whooping Crane Mortality Event is Unprecedented 

62. Aerial counts have provided an annual census starting in 1950 of how many 

Whooping Cranes arrive at Aransas in the fall and how many depart in the spring.  

63. Between 1950 and 1986, a total of only 26 Whooping Cranes were lost on the 

wintering grounds in Texas.  

64. That thirty-six year total is dwarfed by the catastrophe of 23 Cranes lost during 

the winter of 2008-2009 in Texas.  

65. The flock size declined from a peak of 270 to 247 individuals (a loss of 23 birds) 

by the end of the 2008-2009 wintering season. Of the 38 juveniles, only 22 survived the 2008-

2009 winter.  

66. When added to the 34 birds that left Texas in spring 2008 and failed to return in 

the wintering season 2008-2009, 21.4% of the flock (57 birds) was lost during that year.  

67. The 2009 breeding season in Canada was also bad, with a lower than average 

productivity rate of only 22 young fledged from 62 nests, roughly half the productivity of the 

previous summer season. This illustrates the difficulties Cranes experience in breeding. 

68. The FWS census of February 2010 estimates the flock size at 244 adults and 19 

juveniles, for a total of 263.  

69. At least one juvenile already has died during the 2009-10 season in Texas. 

70. In short, the past few years have been a very bad time for the Whooping Crane. 
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C. Cause of Crane Mortality 

71. Food resources were very poor throughout the 2008-2009 winter. The fall 

wolfberry crop was far below average, and blue crabs were scarce from December through 

March.  

72. The lack of food directly caused the high winter mortality.  

73. When critical food is scarce in their territory, Cranes often respond by abandoning 

their own juvenile and leaving it to fend for itself.  

74. Malnutrition, emaciation and susceptibility to disease and predation, especially of 

the juveniles, all result in the mortality that was witnessed. 

75. Bay and marsh salinities were high throughout the season so that Cranes were 

forced to fly to freshwater to drink, with flight using an estimated 19 times more energy than a 

Crane at rest. 

76. The much reduced birthrate and fledgling survival at Wood Buffalo may also be 

due to the birds arriving in Canada in an extremely weakened condition. 

77. The FWS became so concerned about the food shortage for the Cranes that it 

began a program of supplemental feeding using game feeders dispersing whole kernel corn 

during the latter stages of the winter of 2008-2009.   

78. The supplemental feeding appears to have been helpful to the Cranes by reducing 

the energy stress they were under from the shortage of natural foods.  

79. In spite of these extraordinary efforts by FWS, unprecedented numbers of Cranes  

still died. 
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D. TCEQ’s Role 

80. The primary cause of this massive Crane mortality was the failure of the 

Defendants to ensure sufficient freshwater inflows into the San Antonio Bay estuary and the bay 

ecosystems and marshes adjacent to the Refuge.  

81. For many decades the Defendant TCEQ Commissioners have issued permits to 

use water in the Guadalupe and San Antonio River basins and have overseen the diversion of 

water under those permits as well as from exemptions from permitting created under Texas law.  

82. All Defendants have allowed these diversions to be maintained, and water used, 

without consideration of the need of the Whooping Crane for freshwater inflows to the San 

Antonio-Aransas Bay system, and without consideration of the overall health of the bay and 

estuary ecosystem upon which the Whooping Crane depends.  

83. Defendants continue to allow the use of water from the San Antonio and 

Guadalupe River systems and ignore the issue of environmental flows and protection of the 

Whooping Crane during its oversight of these existing permitted and unpermitted diversions.  

84. The water resources of the Guadalupe and San Antonio river basins are at the 

same time over-allocated and mismanaged by Defendants. 

85. Although the drought during 2008-2009 would have caused naturally low 

freshwater inflows, these flows have been further and significantly reduced by the activities the 

Defendants authorize and oversee.  

86. Defendants have acted, and failed to act, regarding water uses, with complete 

disregard to the requirements of the Whooping Crane in violation of the ESA. 
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E. Low Freshwater Inflows Cause High Bay Salinity 

87. Most freshwater inflows to San Antonio Bay come from the Guadalupe and San 

Antonio Rivers, which join approximately 10 miles before entering San Antonio Bay on the 

Texas coast.  

88. Historically, the Guadalupe and San Antonio Rivers have supplied over 79% of 

the total freshwater inflows into this estuary. The gauged areas of the Guadalupe River alone 

accounted for 57% of the total freshwater inflows into the estuary. 

89. Freshwater inflows play a vital role in sustaining the estuarine ecosystem, mixing 

with seawater to create brackish conditions, that is, water with salinity less than that in the Gulf 

of Mexico, which is about 32 parts per thousand (ppt).  

90. Many commercially and recreationally important species rely on the lower 

salinity conditions of estuaries for at least some portion of their life cycle.  

91. All estuarine organisms have a range of salinity concentrations that they can 

tolerate based on their ability to regulate concentrations of internal body salts relative to 

environmental salinity.  

92. Excessive salinity, beyond an organism’s zone of tolerance, can impair its ability 

to maintain osmotic balance and trigger metabolic stresses.  

93. Freshwater inflows also transport beneficial sediments and nutrients into the bay. 

94. As a result of these and many other interactions, the amount and timing of 

freshwater inflows have huge impacts on the productivity and overall health of the bay.  

95. In addition to causing increased salinity, reduced freshwater inflows reduce 

mixing and stratification of the water column, and allow salt water to penetrate further into the 

bay, bringing marine predators, parasites and diseases. 
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96. During wet years, there generally is plenty of water for all water permits users and 

still adequate freshwater is left to flow into the bay.  

97. It is during the drier years that the over-allocation and mismanagement by TCEQ 

officials becomes particularly harmful to Cranes.  

98. During 2008-2009 freshwater flows into San Antonio Bay fell to record low 

levels.  

99. These abnormally low flow rates were evident throughout 2008 and most of 2009, 

and flows only increased after the rains of October 2009.  

100. As a result, measured salinity levels in the bay remained very high for well over a 

year, starting in July 2008, continuing through the 2008-2009 wintering season, and reaching a 

high of over 40 ppt near the Aransas National Wildlife Refuge in summer, 2009.  

101. In non-drought years, bay salinity is much lower, with higher salinities limited to 

just a few months duration.  

102. Lower bay salinity for the majority of the year is much more favorable to higher 

blue crab and wolfberry productivity. 

103. Existing water diversion activities on the Guadalupe and San Antonio River 

Basins significantly alter the salinity of the San Antonio Bay system.   

104. Potential future full use of existing permits will result in additional reductions in 

freshwater flows.  

105. The salinity of San Antonio, Carlos, Mesquite and Espiritu Santo Bays where the 

Whooping Cranes spend the winter will continue to be significantly worsened from the natural 

conditions due to these water diversion activities.  
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106. During low inflow conditions, the current water diversions and Defendants’ 

management practices have a significant adverse impact, increasing the salinity of the bay 

system generally as well as those portions of San Antonio, Espiritu Santo, Carlos and Mesquite 

Bays that are Designated Critical Habitat under the ESA. 

107. The TCEQ does not maintain or possess an accounting of all withdrawals from 

the Guadalupe and San Antonio River systems due to the existence of an exemption from 

permitting for riparian domestic and livestock use.   

108. Water withdrawals from the Guadalupe and San Antonio Rivers during the 

drought of 2008 and 2009 were much greater than is indicated in official records of such 

withdrawals maintained by the TCEQ. 

F. Low Inflows Reduce Abundance of Blue Crabs to the Detriment of the 
Whooping Crane 

109. The major source of food for the Whooping Cranes at Aransas is the blue crab.  

110. Studies have shown a strong correlation between the blue crab population and 

freshwater inflows.  

111. In a year of normal crab abundance, Cranes can consume 7-8 crabs per hour (80 

crabs per day), totaling 80-90% of their diet.  

112. In contrast, during years of low blue crab abundance, Cranes consume an average 

of only three crabs per hour (about 35 crabs per day).  

113. Although the Cranes are somewhat versatile, and can and do switch to alternate 

food sources when blue crabs are scarce, the other food sources are inferior because blue crabs 

provide more protein and fat for far less foraging effort.  

114. In the eight-year period from 1993-2001, the USFWS conducted surveys that 

roughly estimated the number of blue crabs available to Whooping Cranes.  
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115. Two winters (1993-94 and 2000-01) had lower than normal numbers of crabs.  

116. During those winters, seven and six Whooping Cranes died respectively.  

117. In the six other winters with normal numbers of crabs, zero to one Crane died. 

118. In 2009, FWS reported that “A blue crab count done on April 1st found zero crabs 

in the marsh.… Overall, these continue to be some of the worst conditions … ever observed for 

the Cranes at Aransas, with some birds looking thin and with disheveled plumage.” 

G. Low Inflows Reduce Abundance of Wolfberries to the Detriment of 
Whooping Cranes 

119. In addition to increasing salinity in the bays, reduced freshwater inflows result in 

an increased salinity in the marshes that provide habitat for the Cranes.   

120. During low flows when bay salinity is high, marsh salinity is higher still.  

121. Extended periods of increased salinity can result in negative effects on the 

estuarine marsh plants, particularly wolfberries.  Increased salt marsh salinity is negatively 

correlated with abundance of wolfberries, because high salinities in late summer during the 

leafing period lead to reduced fruit production. 

122. Wolfberries serve as an important food source for the Cranes, especially in 

November and December when the Cranes first arrive at Aransas.  

123. With measured bay salinities remaining above 25 ppt from August 2008 through 

August 2009, the salinity of the Aransas marshes was also very high for this extended period.  

124. The conditions of 2008 resulted in very low production of wolfberry fruit in the 

Refuge and surrounding marshes during the 2008-2009 winter.  

125. The conditions of 2009 resulted in low production of wolfberry fruit in the Refuge 

and surrounding marshes during the 2009-2010 winter. 
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H. Low Inflows Reduce the Availability of Drinkable Water to the Detriment of 
Whooping Cranes 

126. For water to be drinkable by Cranes, it must be less than 23 ppt salinity.  

127. Usually the Cranes drink the water in the marsh.  

128. When the water in the bay or in the ponds of the coastal marsh rises above 23 ppt, 

the Cranes must fly to other sources of freshwater in order to drink.  

129. These flights use up energy, reduce time available for foraging or resting, and 

potentially make the Cranes more vulnerable to predation in the uplands.  

I. The Health, Survival and Recovery of the Cranes is Directly Related to the 
Freshwater Inflows Regulated and Controlled by Defendants 

130. The health and welfare of the Whooping Crane is inextricably tied to freshwater 

inflows, bay salinity and the water management practices of the Defendants.  

131. The federal government through the FWS and in cooperation with counterparts in 

Canada has published the Whooping Crane Recovery Plan (3d. Revision, March, 2007) which 

confirms the relationship between bay salinity levels and blue crab catch rates.  

132. The Recovery Plan identifies impacts from low inflows and drought conditions 

including prolonged food shortage, lack of suitable nearby drinking water, drought-increased 

susceptibility to predation and disease, and possibly increased mortality during migration due to 

malnutrition.  

133. In this Recovery Plan ensuring freshwater inflows is “priority 1” in the 

implementation schedule and vital to the recovery of the species.  

134. Between 1988 and 2009, years in which higher Crane mortality was observed 

were always characterized by low inflows from the Guadalupe and San Antonio Rivers.  
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135. A Crane response to low river flow (i.e. high salinity) is one of excess stress due 

to a number of ecological factors including food availability and the necessity to travel for 

freshwater.  

136. Low freshwater inflows result in increased bay salinity, and reduced bay 

productivity.  

137. The reduced availability of preferred and more nutritious food sources in the 

marshes (i.e. blue crabs) cause the Cranes to alter their feeding behavior and seek out less 

optimal foods. 

138. Cranes expend more energy searching for other food sources and more frequently 

have to fly to upland areas in search of food and freshwater.  

139. Cranes therefore must fly further, forage longer and end up with less nutritional 

food. 

140. This situation results in the Cranes experiencing a negative energy balance, which 

if maintained over a longer period, results in malnutrition, weight loss and emaciation. 

141. Malnutrition, weight loss and emaciation can lead to increased Crane mortality 

due to predation and disease. 

142. Creating conditions that result in malnutrition, weight loss and emaciation of 

Cranes is harm and harassment. 

143. The Cranes’ stressed condition does not necessarily lead to death but may also be 

manifested as lack of sufficient body fat and protein that will be exhibited during the spring 

migration and subsequent poor reproductive behavior.  

J. State Regulatory Mechanisms Harm and Harass Whooping Cranes 

144. The Defendants regulate water diversion and use in Texas and control the 

appropriation, transfer and use of water by permits (including emergency curtailments).  
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145. The Defendant TCEQ Commissioners formally authorize some water diversion 

and use by issuing to the holder a Certificate of Adjudication or a Water Right Permit, which 

contains the limits, a priority date, and any special or unique conditions associated with its use.  

146. TCEQ also allows withdrawals for riparian domestic and livestock use, of up to 

200 acre-feet per year without any permit, the so-called “exempt” withdrawal. 

147. There is no record keeping associated with these so-called “exempt” water 

withdrawals. 

148. Defendant Commissioners have the ability to set policies regarding the acceptance 

and processing of water permits and the oversight of both exempt and permitted withdrawals. 

149. Defendant Vickery and his employees accept and process water permit 

applications, conduct administrative and technical reviews, issue the draft permit, propose 

regulations and have continuing oversight over all permits approved by the TCEQ. 

150. Defendant Segovia is appointed by the TCEQ to administer the Guadalupe and 

San Antonio River (among others) water use.  Although he has some authority to allocate the 

water among permit holders and exempt users to ensure that the use of water does not exceed 

certain limits, TCEQ does not ever take into account the needs of Whooping Cranes. 

151. There is a causal relationship between the regulatory program administered by 

Defendants regarding water diversion and water use on the San Antonio and Guadalupe Rivers 

and the plight of the Whooping Crane.  

152. Decisions by Defendants determine river flows and salinity, which affect the 

ability of the estuary ecosystems to produce the food required by the Cranes.  

153. As a result food sources are directly and negatively impacted by the management 

and oversight of water permits by Defendants.  
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154. The actions of Defendants allow water to be taken during times of low flows 

when the impacts of these programs most directly affect the food and water sources of the 

Whooping Crane.  

155. Defendants have not sought or obtained any Incidental Take Permits covering 

Whooping Cranes from USFWS.  

156. Defendants have not proposed or promulgated regulations that would avoid 

prohibited takes.  

157. Defendant TCEQ Commissioners have not instructed their employees, the 

Watermaster, the existing water permit holders or any other person to undertake steps to avoid 

prohibited takes of Cranes.  

158. Defendants approve water diversions and uses that harm and harass Whooping 

Cranes. 

159. Defendants are likely to continue approving water diversions and uses that harm 

and harass Whooping Cranes. 

160. No existing state process, regarding existing permits or exempt uses, in which any 

Defendant is a participant in fact adequately or fully considers the freshwater inflows required by 

the San Antonio Bay to maintain resources important to prevent takes of the Whooping Crane. 

161. TCEQ does participate in a process to evaluate future freshwater flows pursuant 

to state Senate Bill 3. The enabling legislation for Senate Bill 3 specifically prohibits TCEQ and 

anyone else from using this process to reduce or otherwise modify existing diversions and uses 

of water, whether permitted or exempt. See Section 1.27 of Acts 2007, 80th Leg., ch 1430. Thus 

the Senate Bill 3 process cannot protect Cranes from low freshwater flows such as already have 

occurred.  
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162. Although the South Central Texas Regional Water Planning Group (“Region L”) 

engages in regional water planning activities pursuant to state Senate Bill 1, it has no authority to 

limit water diversion or use with respect to permitted or exempt withdrawals and no authority to 

ensure freshwater flows needed for the Whooping Cranes. Thus the Senate Bill 1 process cannot 

protect Cranes from low freshwater flows such as already have occurred. 

163. The Edwards Aquifer Recovery Implementation Plan and its proposed Habitat 

Conservation Plan do not control or regulate surface water diversion activities whether permitted 

or exempt. 

164. Whatever authority Defendants have, they have never exercised it to protect 

Whooping Cranes. 

165. Defendants have systematically failed to protect, and failed to prevent takes of the 

Whooping Cranes.  

166. No existing state process will remedy or avoid the harm, harassment and takes of 

Whooping Cranes described above, nor redress the injuries suffered by Plaintiff and its members. 

K. Commercial water suppliers and others seek to use TCEQ’s deficient and 
flawed regulatory scheme to accelerate commitments for and overdraw 
freshwater in the Guadalupe River basin 

167. After the record Crane mortality of 2008-2009, the largest commercial water 

supplier in the Basin, the Guadalupe-Blanco River Authority (“GBRA”), submitted a new water 

permit application for 189,000 acre-feet of water per year to be diverted from the Guadalupe and 

sold to upper basin users.  

168. After the Plaintiff’s Notice of Intent to Sue letter was made public, the GBRA 

responded to the threatened litigation by renewing a long-term commitment to provide 75,000 

acre-feet of water annually from an existing water permit to Exelon Corporation for a new 

nuclear power plant proposed in the lower basin.  
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169. If the Exelon plant is eventually constructed, the additional 75,000 acre-feet of 

diverted water will significantly increase the likelihood of future takes of Cranes. 

170. Defendants have done nothing and have no plans to do anything to prevent the 

takes that will result from the use of the water by Exelon.  

171. The situation with Exelon water permit underscores the point that the TCEQ 

officials have taken no action and have no plan for preventing continued excessive use of water 

within the Guadalupe and San Antonio River systems to the detriment of the Whooping Crane. 

172. Only the intervention of the Federal Court imposing the protections afforded by 

the Endangered Species Act will avoid a continuing “take” of the Whooping Crane.   

VI. CAUSES OF ACTION 

173. Plaintiff incorporates by reference the foregoing pleadings in each count below. 

Count I:  Declaratory Relief 

174. Plaintiff and Defendants have an actual, substantial, legal controversy concerning 

the force of the Endangered Species Act, important aspects of which are detailed above.  

175. Section 9 of the ESA prohibits the “taking” of any endangered species. 16 U.S.C. 

§ 1538(a)(1)(B). “‘Take’ is defined in ... the broadest possible manner to include every 

conceivable way in which a person can ‘take’ or attempt to ‘take’ any fish or wildlife.” S. Rep. 

No. 307, 93d Cong., 1st Sess. (1973), reprinted in 1973 U.S.C.A.A.N. 2989, 2995. Taking 

includes the concepts of “harm” and “harassment.” 16 U.S.C. § 1532(19). Harm may occur 

through significant habitat modification that actually kills or injures a protected species by 

impairing essential behavior patterns, including breeding, feeding or sheltering. 50 C.F.R. § 17.3. 

Harassment may occur through an act or omission which creates the likelihood of injury to 

wildlife by annoying it to such an extent as to significantly disrupt normal behavior patterns such 

as breeding, feeding, or sheltering. 50 C.F.R. § 17.3.  
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176. All Defendants are persons subject to the ESA take provision, 16 U.S.C. 

§ 1538(a), and subject to the ESA citizen suit provisions, 16 U.S.C. § 1540(g).  

177. Defendants do not hold an incidental take permit or enjoy any other exemption 

authorizing take of Whooping Cranes. 

178. Water diversion activities from rivers that flow into bays affecting Whooping 

Cranes cannot lawfully proceed without obtaining Defendants’ review and approval and without 

complying with any restrictions imposed by Defendants as part of that review and approval.  

179. Defendants’ review and approval is a proximate cause of the water diversions 

activities from rivers that flow into bays affecting Whooping Cranes that, due to lack of needed 

restrictions, already have resulted in a take of the endangered Whooping Cranes, and are likely in 

the future to cause additional takes, all in violation of the ESA.  

180. Defendants have promulgated regulations and authorized activities that enable the 

take of Whooping Cranes in violation of federal law. 

181. TCEQ regulations or state laws that purport to authorize violations of Section 9 of 

the ESA, 16 U.S.C. § 1538, are preempted by federal law and are invalid under the Supremacy 

Clause of the United States Constitution. 

182. To stop the on-going violation of federal law, Plaintiff seeks a judicial declaration 

of Defendants’ obligations under the ESA pursuant to 28 U.S.C. § 2201 & 2202. 

Count II: Defendants Authorized Activities that Resulted in Crane  
Takes Without an Incidental Take Permit 

183. The Crane mortality of the 2008-2009 winter, due to actions and inactions of 

Defendants, constitutes a “take” of an endangered species and therefore a violation of Section 9 

of the Endangered Species Act.  
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184. During the same time period, the significant modification of suitable Crane 

habitat, including designated critical habitat, constitutes a ‘harm’ under the ESA because it 

significantly impaired essential Crane behavioral patterns.  

185. These takes occurred as a proximate result of TCEQ officials’ authorization and 

implementation of water permits, and is thus prohibited by the ESA unless the TCEQ officials 

have a permit allowing the take.  

186. Throughout the drought period of 2008-2009 the Defendants continued to allow 

water permit holders and exempt users to divert and consume water from the Guadalupe and San 

Antonio River basins.  

187. These diversions reduced the freshwater inflows into San Antonio Bay, which, 

during the drought period of 2008-2009, resulted in longer periods of very high salinities than 

would have been the case had these diversions not occurred.  

188. There is a direct link of causation between the activities of the Defendants and the 

prohibited takes of Cranes.  

189. Therefore the activities of the Defendants have violated and continue to violate 

Section 9 of the ESA.  

190. No permit authorized an incidental take by any Defendant.  

191. Unless enjoined by the Court, Defendants will continue taking Whooping Cranes 

in violation of Section 9 of the ESA, 16 U.S.C. § 1538, by approving water diversions that 

authorize other persons to harm or harass Whooping Cranes. 

Count III: Defendants Continue to Authorize Activities that are Reasonably Certain to Cause 
Significant Habitat Modification and Therefore Harm and Harass Cranes Without an 

Incidental Take Permit 

192. Water diversions authorized by the Defendants have a dramatic impact on salinity 

levels in the bay.  
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193. During periods of drought or low flows, diversions of water from the river will 

result in increased salinity in the bay.  

194. Significant alterations to the ecosystem of the bay and marshes are caused by 

extended periods of high salinity levels beyond that which would result under natural conditions.  

195. High bay salinity causes reduced abundance and availability of blue crabs, 

potentially reduced availability of wolfberries and reduced availability of nearby suitable 

drinking water.  

196. These impacts are significant modifications of the habitat used by Cranes, 

including designated critical habitat, and are therefore a ‘take’ because they harm and harass the 

protected species. 50 C.F.R. § 17.3.  

197. No permit authorizes an incidental take by any Defendant.  

198. Therefore the activities of the Defendants have violated and continue to violate 

Section 9 of the ESA.  

199. Unless enjoined by the Court, Defendants will continue taking Whooping Cranes 

in violation of Section 9 of the ESA, 16 U.S.C. § 1538, by approving water diversions that 

authorize other persons to harm or harass Whooping Cranes in the manner described above. 

Count IV:  Future Takes of Whooping Cranes are Reasonably Foreseeable and Must be 
Enjoined Under the ESA 

200. The Defendants’ current water permit regulations and practices not only have 

failed to avoid prohibited takes of Cranes, they are highly likely to cause future takes.  

201. The future use of existing water permits and exemptions, especially when drought 

occurs – as it inevitably will – likely will result in impacts much more severe than those 

exhibited during the 2008-2009 wintering season.  
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202. No existing state process will ensure sufficient freshwater flow to avoid takes of 

Cranes.  

203. No existing state process will remedy or avoid the harm, harassment and takes of 

Whooping Cranes described above, nor redress the injuries suffered by Plaintiff and its members. 

204. It is reasonably foreseeable that future use of existing water permits and 

exemptions authorized by Defendants will result in additional prohibited takes of Whooping 

Cranes unless and until such activities are enjoined. 

205. Water use activities authorized by Defendants are so likely to result in prohibited 

takes of Whooping Cranes that they must be enjoined under the ESA.  

VII. STANDING 

206. Plaintiff TAP has standing to bring this case. TAP’s mission is the research, 

development and publication of proposals to protect the Whooping Cranes, other endangered and 

threatened species, and the health of streams and estuaries in the Aransas, Texas area, including 

but not limited to Aransas, St. Charles, Copano, Port, Mission, Carlos, Mesquite, San Antonio 

and Espiritu Santo Bays and the Guadalupe, San Antonio, Aransas and Mission Rivers. These 

activities include monitoring and protecting endangered and threatened species such as the 

endangered Whooping Crane; increasing public awareness and understanding of environmental 

issues in the Aransas, Texas area, such as the role and importance of freshwater inflows to the 

bays and estuaries, through media and other educational programs; participating in common law 

or statutory based litigation designed to further these activities; researching and publishing 

information about these issues to inform the public; and reviewing and commenting upon 

existing practices which impact these issues. This litigation is germane to TAP’s mission. 

207. Many TAP members are active birders and devote substantial time and effort to 

observing the Whooping Crane and other birds in their natural habitat. Organizations that are 
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members of TAP hold or sponsor field trips to the Aransas National Wildlife Refuge and 

adjacent areas of San Antonio estuary to accommodate their members and customers interests in 

observing and photographing Whooping Cranes and other wildlife in their natural habitat. TAP 

and its member organizations also sponsor educational and scientific research activities that 

involve the study of Whooping Cranes and other wildlife in their natural habitat. Members of 

TAP reside and work in the Aransas area, and for some their livelihood depends in large part 

upon the Cranes, and the livelihood of others depends upon healthy and productive estuaries and 

bays. TAP and its members intend to continue all of these activities in the future. Aesthetic, 

recreational, economic, professional, and other interests of TAP and its members in observing, 

photographing, studying, protecting and otherwise enjoying Whooping Cranes and other wildlife 

in their natural habitat are impaired by the destruction and alteration of Whooping Crane habitat, 

and the harm and harassment to Whooping Cranes resulting from Defendants’ violations of the 

ESA. The relief sought in this lawsuit can redress the injuries to these interests.  

208. TAP members include (among others): 

a. Al and Diane Johnson, who own and operate the Crane House, St. Charles 

Bay, Aransas Co., Texas (http://www.cranehouseretreat.com). The Crane House borders 

the Lamar Unit of the Aransas National Wildlife Refuge and is a favored location for 

artists, writers, birders and photographers. Each year during Crane season (Nov-Apr) 

their business rents space to birdwatchers and others visiting Aransas specifically to see 

the Whooping Cranes. The Johnsons and their guests regularly see Cranes on the property 

itself, as well as on the adjacent Refuge lands. The Johnsons have placed 634 acres in a 

conservation easement, and actively manage their land for Cranes and other wildlife. The 

Johnsons provided supplemental sources of freshwater during the drought specifically for 
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the Cranes. The Johnsons’ economic future will be seriously harmed if the Crane 

population declines. 

b. Mr. Tommy Moore captains the ‘Skimmer’, a tour boat that takes visitors to 

see the wildlife in and around the Refuge. Mr. Moore conducts bird watching boat tours 

throughout the year, but his busiest time is during the Whooping Crane season 

(http://www.whoopingcranetours.com). Mr. Moore’s boat will take approximately 4000 

paying visitors to see the Cranes each season. Each visitor will spend at least $125 each 

during their visit, including accommodation, boat trip, food and other expenses, all 

benefiting Mr. Moore, other businesses and the local economy. It is estimated that Mr. 

Moore’s visitors contribute $500,000 to the local economy each year. Mr. Moore will 

suffer considerable loss of business and economic harm if the Crane population declines. 

Mr. Moore is himself a birdwatcher and will suffer additional harm if he is unable to 

view the Cranes during his trips. 

c. Aransas County is a corporate and political body created pursuant to Art. 

IX, Section 1 of the Texas Constitution. In their Regular Meeting of October 12, 2009, 

the Commissioners Court of Aransas County voted unanimously to become a member of 

TAP. Aransas County is proud to be the home of the Aransas National Wildlife Refuge 

and the Whooping Cranes. The County has a significant economic interest in the welfare 

of the Cranes. Tourism brought in $97.2 million to the County’s economy in 2008. The 

County and the local cities each recover 1% of the state sales tax which contributes 

significantly to the local budgets. The County estimates that for each $100 in tax revenue, 

$26 comes from tourists, many of whom visit specifically for the Cranes. It is estimated 

that the 70-80,000 visitors that come to the Refuge each year contribute some $5 million 
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to the local economy each year. Aransas County itself, and citizens residing there, whose 

interest the County represents, are injured by Defendants’ violations of the ESA.  

d. Aransas Bird & Nature Club (“ABNC”) is a local, grass-roots organization 

dedicated to the effort of improving our stewardship of the natural world entrusted to our 

care, with a special interest in ornithology.  The ABNC accomplishes this goal by 

increasing local awareness of the natural world with monthly meetings and field trips for 

its members and the public to observe birds and other wildlife including the highlight of 

Whooping Cranes, by fostering birding with the community, and providing a positive 

force to protect birds and preserve habitat.  In addition, ABNC assists other local and 

national organizations in conservation efforts. The ABNC is a membership organization 

and has members who are injured by Defendants’ violations of the ESA. Debra Corpora 

is president of the ABNC, has a house in Aransas County, and she has a strong 

recreational interest in the birds and other wildlife of the area. She has observed the 

Cranes at Aransas and has plans to visit the Refuge again.  

e. International Crane Foundation (“ICF”) is an organization that works 

worldwide to conserve Cranes and the wetland and grassland ecosystems on which they 

depend. ICF is dedicated to providing experience, knowledge, and inspiration to involve 

people in resolving threats to these ecosystems. ICF staff and members travel worldwide 

to see all species of Cranes, including Whooping Cranes, and to promote their 

conservation. ICF is a membership organization and has members who are injured by 

Defendants’ violations of the ESA.  

209. As described above, Plaintiff TAP and its members have suffered injury to their 

economic, environmental, and recreational interests uniquely entwined with the endangered 
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Whooping Crane, the San Antonio Bay and surrounding wetlands, as well as other birds and 

animals living in, travel through, and otherwise using this unique habitat. 

VIII. PRAYER 

 WHEREFORE, Plaintiff respectfully requests that this Court grant the following relief: 

A. Declare that Defendants Shaw, Garcia, Rubinstein, Vickery and Segovia violated 

Section 9 of the ESA, 16 U.S.C. § 1538, between 2008 and 2009 by actions and inactions that 

allow persons to conduct water diversion activities that caused the death of many endangered 

Whooping Cranes; 

B. Declare that Defendants Shaw, Garcia, Rubinstein, Vickery and Segovia are 

violating Section 9 of the ESA, 16 U.S.C. § 1538, by issuing water permits and authorizing water 

diversions that allow persons to conduct water diversion activities even when those activities (1) 

result in significant modification and destruction of Whooping Crane habitat which actually 

injures or kills Whooping Cranes by significantly impairing their essential behavioral and 

feeding patterns, and (2) harass Whooping Cranes to such an extent as to significantly disrupt 

their normal behavioral and feeding patterns; 

C. Declare that water diversion regulations promulgated by Defendants Shaw, 

Garcia, Rubinstein and Vickery are preempted by federal law and are invalid under the 

Supremacy Clause of the United States Constitution when they purport to authorize water 

diversions even when those activities (1) result in significant modification and destruction of 

Whooping Crane habitat which actually injures or kills Whooping Cranes by significantly 

impairing their essential behavioral and feeding patterns, and (2) harass Whooping Cranes to 

such an extent as to significantly disrupt their normal behavioral and feeding patterns; 

D. Enjoin Defendants and their employees and agents from approving or allowing 

water diversion activities that destroy or alter Whooping Crane habitat until the State provides 
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reasonable assurances that State-authorized water diversion activities will not take Whooping 

Cranes in violation of the ESA; 

E. Enjoin Defendants and their employees and agents from approving or processing 

new or pending water permits absent sufficient assurances that future water diversion activities 

will not take Whooping Cranes in violation of the ESA; 

F. Order Defendants to compile an inventory of all water withdrawals under the 

livestock and domestic use exemption and to develop a process for a complete accounting of all 

water withdrawals from the Guadalupe and San Antonio River systems; 

G. Order Defendants to conduct a thorough analysis of all permitted and exempt 

withdrawals and develop a binding plan for water development and water use in the San Antonio 

and Guadalupe River basins sufficient to protect Whooping Cranes and their vital habitat, which 

may include reduction of existing water uses or addition of special conditions to existing permits; 

H. Order Defendants to develop an approved Habitat Conservation Plan for the San 

Antonio and Guadalupe River basins and San Antonio Bay, including provisions to reduce all 

withdrawals during low flow conditions to such an extent necessary to prevent harm and 

harassment of the Aransas-Buffalo Wood Whooping Crane flock; 

I. Appoint a Special Master to oversee the development of the plans, studies and 

activities necessary to implement this order; 

J. Maintain jurisdiction and oversight over this matter until the Habitat Conservation 

Plan is approved and implemented and an Incidental Take Permit is issued by USFWS; 

K. Award Plaintiff its costs and reasonable attorneys’ fees, including expert witness 

fees, as authorized by the ESA, 16 U.S.C. § 1540(g)(4); and 

L. Award such other relief as this Court deems just and appropriate. 
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BLACKBURN CARTER, P.C. 
 
 
 
 

   by:  /s/James B. Blackburn, Jr.          
JAMES B. BLACKBURN, JR. 
Attorney in charge 
TBN 02388500 
Southern District of Texas Bar No. 7416 
Charles Irvine 
TBN 24055716 
Southern District of Texas Bar No. 675029 
Mary W. Carter 
TBN 03926300 
Southern District of Texas Bar No. 7811 
4709 Austin Street 
Houston, Texas  77004 
713/524-1012  
713/524-5165 (fax) 

 
OF COUNSEL: 
David A. Kahne 
TBN 00790129 
LAW OFFICE OF DAVID A. KAHNE 
P.O. Box 66386 
Houston, Texas  77266 
713/652-3966 
713/652-5773 (fax) 

   
Counsel for Plaintiff The Aransas Project 
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JAMES B. BLACKBURN, JR. 
Sender’s E-Mail: jbb@blackburncarter.com 

December 7, 2009 
 

U.S. Certified Mail/RRR:  
Bryan W. Shaw, Ph.D., Chairman 
Texas Commission on Environmental  
Quality, MC 100 
P.O. Box 13087 
Austin, TX 78711-3087 
 
U.S. Certified Mail/RRR:  
Buddy Garcia, Commissioner 
Texas Commission on Environmental  
Quality, MC 100 
P.O. Box 13087 
Austin, TX 78711-3087 
 
U.S. Certified Mail/RRR:  
Carlos Rubinstein, Commissioner 
Texas Commission on Environmental  
Quality, MC 100 
P.O. Box 13087 
Austin, TX 78711-3087 
 
U.S. Certified Mail/RRR:  
Mark R. Vickery, P.G., Executive Director 
Texas Commission on Environmental  
Quality, MC 109 
P.O. Box 13087 
Austin, TX 78711-3087 
 
U.S. Certified Mail/RRR:  
Al Segovia, South Texas Watermaster 
14250 Judson Road 
San Antonio, TX 78233-4480 

U.S. Certified Mail/RRR:  
Sam D. Hamilton, Director 
Fish and Wildlife Service 
1849 C St., N.W. 
Washington, D.C. 20240 
 
U.S. Certified Mail/RRR:  
Ken Salazar, Secretary of Interior 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington, DC 20240  
 
U.S. Certified Mail/RRR:  
Eric H. Holder Jr., Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 
 
U.S. Certified Mail/RRR:  
Greg Abbott, Texas Attorney General 
Office of the Attorney General 
PO Box 12548 
Austin, TX 78711-2548 
 

 
Re:  NOTICE OF INTENT TO SUE FOR VIOLATIONS OF SECTION 9 OF THE FEDERAL 

ENDANGERED SPECIES ACT FOR ILLEGAL TAKES OF WHOOPING CRANES AT ARANSAS 
NATIONAL WILDLIFE REFUGE, TEXAS 

 
Dear Chairman Shaw and other Public Officials:  
 
This letter is written on behalf of The Aransas Project (“TAP”) to inform you of violations of the 
Endangered Species Act, 16 U.S.C. § 1531, et seq. (“ESA”) arising from the impact of surface 
water permits issued by the Texas Commission on Environmental Quality (“TCEQ”) by and 
through its officials, and to request that you take immediate action to remedy these violations. 
This letter is provided to you pursuant to the 60-day notice requirement of the ESA’s citizen suit 
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provision. 16 U.S.C. § 1540(g)(2). The activities described in this notice violate the take 
provisions of the ESA. If they are not curtailed, The Aransas Project intends to commence a civil 
action against Chairman Shaw, Commissioner Garcia, Commissioner Rubenstein, Director 
Vickery, and Mr. Segovia and other responsible state employees, acting in their official capacity, 
for violations of Section 9 of the ESA. 16 U.S.C. § 1538(a)(1)(B). 
 

I. NOTICING PARTY 

The Aransas Project is a non-profit corporation with offices in Texas. TAP is dedicated to the 
research, development and publication of proposals to protect the health of the streams and 
estuaries in and around the San Antonio-Aransas Bay system, including monitoring and taking 
legal action to protect the ecology of the region, including endangered and threatened species 
such as the whooping crane. Members include organizations, businesses and individuals 
dedicated to the protection and preservation of the whooping cranes and the natural resources of 
the region as well as commercial entities receiving all or part of their economic livelihood from 
whooping crane-related activities. 
 
The Aransas Project’s mailing address is P.O Box 1839, Rockport, TX, 78381-1839. TAP can 
also be contacted through Jim Blackburn, Counsel, 4709 Austin Street, Houston, Texas 77004, 
phone number 713-524-1012 and fax number 713-524-5165. 
 

II. STATUTORY FRAMEWORK 

Section 9 of the ESA specifically prohibits the “take” of an endangered species, 16 U.S.C. 
§ 1538(a)(1)(B). “Take” is broadly defined to include harassing, harming, pursuing, wounding or 
killing such species, 16 U.S.C. § 1532(19). The term “harm” is further defined to include 
“significant habitat modification or degradation where it … injures wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding or sheltering.” 50 C.F.R. 
§ 17.3 “Harass” includes any “act or omission which creates the likelihood of injury to wildlife 
by annoying it to such an extent as to significantly disrupt normal behavior patterns which 
include, but are not limited to, breeding, feeding, or sheltering.” Id. The ESA’s legislative history 
supports “the broadest possible” reading of “take.” Babbitt v. Sweet Home Chapter of 
Communities for a Great Oregon, 515 U.S. 687, 704-05 (1995). “Take” includes direct as well as 
indirect harm and need not be purposeful. Id. at 704; see also National Wildlife Federation v. 
Burlington Northern Railroad, 23 F.3d 1508, 1512 (9th Cir. 1994).  
 
The take prohibition applies to any “person,” 16 U.S.C. § 1538(a)(1), including state agencies 
and/or state officials in their official capacity, 16 U.S.C. § 1532(13). The ESA further makes it 
unlawful for any person, including state agencies and/or state officials, to “cause to be 
committed” the take of a species. 16 U.S.C. § 1538(g). Violations of Section 9 are enforceable 
under the ESA’s citizen-suit provision. 16 U.S.C. § 1540(g). 
 
Courts have repeatedly held that government actions authorizing third parties to engage in 
harmful actions can constitute an illegal taking under Section 9 of the ESA. See Strahan v. Coxe, 
127 F.3d 155, 158, 163-64 (1st Cir. 1997), cert. denied, 525 U.S. 830 (1998) (state agency 
official caused taking of the endangered Right whale because it “licensed commercial fishing 
operations to use gillnets and lobster pots in specifically the manner that is likely to result in 
violation of [the ESA]”); Animal Protection Institute v. Holsten, 541 F. Supp. 2d 1073 (D. Minn, 
2008) (finding that state agency official violated Section 9 by issuing trapping permits and 
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having a regulatory program that did not prevent incidental takes of Canadian lynx); Defenders 
of Wildlife v. Administrator, Envtl. Protection Agency, 882 F.2d 1294, 1300-01 (8th Cir. 1989) 
(federal agency caused takes of endangered Black-footed ferret through its “decision to register 
pesticides” even though other persons actually distributed or used the pesticides); Loggerhead 
Turtle v. City Council of Volusia County, 148 F.3d 1231, 1253 (11th Cir. 1998) (county’s 
inadequate regulation of beachfront artificial light sources may constitute a taking of sea turtles 
in violation of the ESA). 
 
The ESA authorizes private enforcement of the take prohibition through a broad citizen suit 
provision. “[A]ny person may commence a civil suit on his own behalf to enjoin any person, 
including … any … governmental instrumentality or agency … who is alleged to be in violation 
of any provision of [the ESA].” U.S.C. § 1540(g). A plaintiff may seek to enjoin both present 
activities that constitute an ongoing take and future activities that are reasonably likely to result 
in a take. See National Wildlife Fed’n v. Burlington Northern Railroad, 23 F.3d at 1511. 
 
The ESA provides that the Secretary of the Interior (“Secretary”) may permit the take of 
endangered and threatened species under some circumstances. Section 10(a)(1)(A) provides that 
the Secretary may issue permits “for scientific purposes or to enhance the propagation or survival 
of the affected species, including, but not limited to, acts necessary for the establishment and 
maintenance of experimental populations pursuant to subsection (j) [of the ESA].” 16 U.S.C. 
§ 1539(a)(1)(A). Section 10(a)(1)(B) provides that the Secretary may permit “any taking 
otherwise prohibited by [Section 9(a)(1)(B) of the ESA] if such taking is incidental to, and not 
the purpose of, the carrying out of an otherwise lawful activity.” 16 U.S.C. § 1539(a)(1)(B). 
 

III. SUMMARY OF THE CLAIM 

In this 60-day Notice of Intent to Sue, TAP sets out the basis for the claim that the water rights 
permit program administered by TCEQ officials has reduced freshwater inflows to the San 
Antonio-Aransas Bay complex to the extent that significant habitat modification and/or 
degradation has occurred. The marsh-estuary habitats used by the whooping crane are made 
more saline and for longer periods.  As a result, the marsh-estuary ecosystem is less productive 
and the natural food sources of the crane become scarce. This habitat modification and/or 
degradation injures wildlife by significantly impairing essential behavioral patterns of the 
whooping crane, including feeding and watering (i.e., causing harm). 50 C.F.R. § 17.3. Similarly, 
TAP alleges that the actions of TCEQ officials reduced freshwater inflows to the extent that the 
likelihood of injury to the whooping cranes increased by disturbing them to such an extent as to 
significantly disrupt normal behavior patterns which include feeding and watering (i.e., causing 
harassment). 50 C.F.R. § 17.3. TAP is alleging in this Notice of Intent to Sue that the permit 
program and its oversight by TCEQ officials constituted harm and harassment during the 2008-
2009 wintering season and is reasonably likely to continue to cause harm and harassment in the 
future, all in violation of the “take” provisions of the federal Endangered Species Act. It is the 
goal of TAP to seek a court order (1) requiring a full accounting of all existing water uses on the 
Guadalupe and San Antonio River systems, (2) require the development of a Habitat 
Conservation Plan to identify the mechanism by which TCEQ will adjust existing permits on 
these two river systems in order to protect the whooping crane and (3) whatever other relief TAP 
requests or the federal court deems appropriate.  
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IV. FACTUAL BACKGROUND 

A. The Whooping Crane 

The whooping crane (Grus americana) is a flagship species for the North American wildlife 
conservation movement, symbolizing the struggle for survival that characterizes endangered 
species worldwide. It is a large, distinctive, and photogenic bird, popular with the public and the 
media, and it is often used as a cornerstone species in educational materials associated with 
endangered species.  
 
In the United States, the whooping crane was listed as threatened with extinction in 1967 and 
endangered in 1970; both listings were “grandfathered” into the Endangered Species Act of 
1973. Subsequently in 1978, Critical Habitat was designated for the crane’s winter habitat at 
Aransas. Determination of Critical Habitat for the Whooping Crane, 43 Fed. Reg. 20938, 20942 
(final notice, May 15, 1978). This Critical Habitat includes the Aransas National Wildlife Refuge 
and the Blackjack Peninsula, and extensive portions of San Antonio Bay, Espiritu Santo Bay, 
Matagorda Island, St Charles Bay and Lamar Peninsula.  
 
Whooping cranes occur only in North America. They currently exist in the wild at 3 locations 
and in captivity at 9 sites. The August 2008 total wild population was estimated at 389. This 
includes: 266 individuals in the only self-sustaining population, the Aransas-Wood Buffalo 
National Park Population that nests in Wood Buffalo National Park and adjacent areas in Canada 
and winters in coastal marshes of the Aransas National Wildlife Refuge (“ANWR”) and 
surroundings in Texas; 30 captive-raised individuals released in an effort to establish a non-
migratory Florida Population in central Florida; and 93 individuals introduced between 2001 and 
2008 that migrate between Wisconsin and Florida in an eastern migratory population. 
 
The whooping crane breeds, migrates, winters, and forages in a variety of habitats, including 
coastal marshes and estuaries, inland marshes, lakes, ponds, wet meadows and rivers, and 
agricultural fields. The Aransas-Wood Buffalo Population migrates during both spring and fall 
through a relatively narrow (80-300 km wide) corridor between Aransas and Wood Buffalo. 
 
The cranes’ winter diet consists predominately of animal foods, especially blue crabs, along with 
the fruit of the wolfberry plant. Most foraging occurs in the brackish bays, marshes, and salt flats 
on the edge of the mainland and on barrier islands. Occasionally, cranes fly to upland sites in 
search of fresh water to drink or to find foods such as acorns, snails, crayfish and insects, and 
then return to the marshes to roost.  
 
The Aransas-Wood Buffalo Population reached a low of only sixteen birds in the winter of 1941-
1942, and numbered under 35 birds over the next two decades. Historic population declines 
resulted from habitat destruction, shooting, and displacement by human activities. Current threats 
include limited genetics of the population, loss and degradation of migration stopover habitat, 
construction of additional power lines, degradation of coastal ecosystems, threat of chemical 
spills in Texas, as well as the reduced inflows described herein. 
 
A complete census of the Aransas-Wood Buffalo Population can only be done during the 5-6 
months the flock is on the wintering grounds. Aerial counts have provided an annual census 
starting in 1950 of how many whooping cranes arrive at Aransas in the fall and how many depart 
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in the spring. Between 1950 and 1986, a total of 26 whooping cranes were lost on the wintering 
grounds. This thirty-six year total is rivaled by the 23 cranes lost during the winter of 2008-2009.  
 

B. The 2008-09 Whooping Crane Mortality Event is Unprecedented 

The Aransas-Wood Buffalo Population suffered unprecedented mortality while at Aransas this 
last winter. According to Tom Stehn, Whooping Crane Coordinator, USFWS, the flock size 
declined from a peak of 270 to 247 individuals (a loss of 23 birds) by the end of the 2008-2009 
wintering season. Of the 38 juveniles, only 22 survived the 2008-09 winter. When added to the 
34 birds that left Texas in spring 2008 and failed to return in the wintering season 2008-2009, 
21.4% of the flock (57 birds) was lost during the last 12 months. Further, a below-average 
reproduction year in Canada resulted in only 22 fledged chicks from 62 nests, roughly half the 
productivity of the previous summer season. In short, the past 18 months has been a very bad 
time for the whooping crane.  
 
According the USFWS’s Tom Stehn:  
 

“Food resources were considered to be very poor throughout the 2008-09 winter. The fall 
wolfberry crop was way below average, and blue crabs were scarce from December 
through March. … The lack of food was believed to be directly related to the high winter 
mortality. Additionally, salinities were high throughout the season so that cranes were 
forced to fly to fresh water to drink, with flight using an estimated 19 times more energy 
than a crane at rest.”  

Tom Stehn, Whooping Crane Coordinator, USFWS, Whooping Crane Recovery Activities, 
October, 2008 – October 2009, at 4-5 (Oct. 2009). USFWS became so concerned about the food 
shortage at Aransas that it began a program of supplemental feeding using game feeders 
dispersing whole kernel corn. Id. at 5. “The supplemental feeding was not a cure-all, but we 
believe it helped some cranes reduce the energy stress they were under from the shortage of 
natural foods.” Id. at 5-6. The USFWS has circulated a draft Environmental Assessment (“EA”) 
for the supplemental feeding program. The EA states that the fall 2009 conditions at the refuge 
have not improved despite the recent rainfall, and surveys show that blue crabs and wolfberries 
are expected to be in short supply. USFWS staff intend to begin supplemental feeding again this 
winter.  
 
Based upon our studies, we believe that the primary cause of this massive crane mortality is the 
failure of the TCEQ officials to ensure sufficient freshwater inflows into the San Antonio Bay 
estuary and the marshes of the Aransas NWR. For many decades the TCEQ’s officials have 
issued water rights in the Guadalupe River basin. The TCEQ’s officials have allowed those 
rights to be maintained and used without consideration of the need of the whooping crane for 
freshwater inflows to San Antonio Bay, and without consideration of the overall health of the 
bay ecosystem upon which the whooping crane is dependent. At the time of the writing of this 
letter, TCEQ officials continue to allow the use of water from the San Antonio and Guadalupe 
River systems and ignore the issue of environmental flows during its oversight of these existing 
permits. The water resources of the Guadalupe and San Antonio river basins are at the same time 
over-allocated and mismanaged.  
 
Although the drought would have caused naturally low freshwater inflows, these flows have 
been further and significantly reduced by the activities the TCEQ officials authorize and oversee. 
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This regulatory program has been implemented with complete disregard to the requirements of 
the whooping crane in violation of the Endangered Species Act.  
 

C. Low Freshwater Inflows Cause High Bay Salinity 

The majority of the freshwater inflows to San Antonio Bay come from the Guadalupe and San 
Antonio Rivers. Historically, the Guadalupe and San Antonio Rivers have supplied over 79.6% 
of the total freshwater inflows into this estuary. The gauged areas of the Guadalupe River alone 
accounted for 56.9% of the total freshwater inflows into the estuary. 
 
The Guadalupe River originates in the southern edge of the Edwards Plateau. The Upper 
Guadalupe is shallow, with swift flows, receiving inputs from many minor tributaries that flow 
intermittently following rainfall events. The San Antonio River originates within the San 
Antonio city limits, on the northern edge of the South Texas Brushlands, and flows in a 
southeasterly direction. The San Antonio River joins the Guadalupe River approximately 10 
miles before entering San Antonio Bay on the Texas coast. The Bay has fresher areas near the 
Guadalupe River mouth (Mission Lake, Guadalupe Bay, Hynes Bay), and high salinity areas in 
Espiritu Santo Bay near Pass Cavallo, one of the major bay-Gulf of Mexico passes. 
 
Freshwater inflows play a vital role in sustaining the estuarine ecosystem. A primary role of 
freshwater inflows is the mixing with seawater to create brackish conditions typical of most bays 
and estuaries. Many commercially and recreationally important species rely on the lower salinity 
conditions of estuaries for at least some portion of their life cycle. To deal with the salinity 
variability, all estuarine organisms have a range of salinity concentrations that they can tolerate 
based on their ability to regulate concentrations of internal body salts relative to environmental 
salinity. Salinity regimes that extend beyond this zone of tolerance can impair an organism's 
ability to maintain osmotic balance triggering metabolic stresses. Freshwater inflows also 
transport beneficial sediments and nutrients into the bay. As a result of these and many other 
interactions, the amount and timing of freshwater inflows have huge impacts on the productivity 
and overall health of the bay. Reduced inflows cause increased salinity, reduced mixing and 
stratification of the water column, and allow salt water to penetrate further into the bay bringing 
marine predators, parasites and diseases  
 
From 1941 to 1987, the bay received an average of 2.3 million acre-feet of inflow annually. 
During wet years, there generally is plenty of water for all users and still adequate freshwater is 
left to flow into the bay. It is during the dry years that the over-allocation and mismanagement by 
TCEQ officials becomes evident. The recent drought conditions in central Texas lasted over 18 
months, and were nearly as bad as the so-called record drought of 1954–56. For example, in San 
Antonio, 2008 was the driest year on record since 1871, with only 42% of the average annual 
rainfall. Similarly, at Victoria, 2008 was the fifth driest year on record since 1900, with only 
69% of the average annual rainfall. Summer 2009 freshwater flows into the bay fell to record 
low levels (e.g. 324 cfs at Tivoli on August 18). These abnormally low flow rates have been 
evident since the winter of 2008 and flows only increased after the rains of October 2009. As a 
result, measured salinity levels in the bay remained above 20 parts per thousand (“ppt”) for well 
over a year, starting in July 2008 (Figure 1.) and reaching a high of over 35 ppt near the Aransas 
National Wildlife Refuge in summer, 2009. In non-drought years, bay salinity ranges from just 
above zero up to 30 ppt, with the high salinities limited to just a few months duration.  
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Figure 1: Measured freshwater inflow and salinity data from 2007-2009. 
 
The Aransas Project has undertaken a study of the impacts of water use in the Guadalupe and 
San Antonio River Basins on salinity levels in the estuary. In this study, our consultant used 
water availability models (employing standard models and data) to determine available 
freshwater inflows under different scenarios, and then input the inflow data into a State of Texas-
approved model to predict salinity gradients in the bay. The model was run with three scenarios: 
natural conditions, existing uses, and potential future use of all existing permitted rights. In other 
words, only the full use of existing water use permits was considered. The proposed or pending 
permit applications for surface water withdrawals for the Mid-Basin/Gonzales project and 
189,000 acre feet at the Guadalupe River salt water barrier were not considered.  
 
TAP’s studies show that potential future use of existing permits will result in annual reductions 
on the order of 100,000 acre feet per year from current conditions or a total reduction from 
natural flows of almost half a million acre feet. As a result, the salinity of San Antonio, Carlos, 
Mesquite and Espiritu Santo Bays where the whooping cranes spend the winter will be 
significantly changed from the natural conditions. Table 1 sets out the changes in these bays 
associated with three different scenarios – natural conditions, existing use and full use of existing 
water rights.  The impact of these scenarios is summarized for several target species based on 
their preferred salinities during certain key periods as set out by Texas Parks and Wildlife. Table 
1 clearly shows a dramatic decline in the percentage of these bays with salinities suitable for a 
variety of species including the Blue crab which is a major part of the food chain of the 
whooping crane. Not only does this chart show a decline in the percentage of the bay that is 
suitable under existing uses, it also shows a significant decline as the full use of all existing 
permits is realized.  In other words, the situation is bad and will get worse if all water rights 
currently issued are fully used.  
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Target Species Preferred 
Salinity (ppt) Occurrence

% of Bay for Scenario 
Natural 

Conditions
Existing 

Use 
Full Use of 

Existing Rights
White Shrimp 5 - 10 Jul - Dec 7.0% 2.0% 0.6% 
Blue Crab 5 - 15 Jan - Jun 20.4% 14.1% 6.7% 
Brown Shrimp 10 - 20 Apr - Sep 11.3% 3.8% 1.4% 
Gulf Menhaden 5 - 10, 15 - 20 Feb - Jul 17.2% 9.7% 4.4% 
Atlantic Croaker 5 - 20 Jan - Dec 13.7% 8.0% 3.7% 
Bay Anchovy 20 - 25 Jan - Dec 13.7% 8.0% 3.7% 
Pinfish 25 - 30 Jun - Nov 7.2% 2.0% 0.8% 
      

Table 1: Change in % area of San Antonio, Espiritu Santo, Mission and Carlos Bays suitable for various 
bay species under natural flows, existing usage and full future usage of all currently permitted water 
rights.  
 
 

 
Figure 2.:  Salinity changes in San Antonio, Espiritu Santo, Carlos and Mesquite Bays under natural 
conditions, existing uses and proposed full use of existing permits under 1989 flow conditions 
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Figure 2 shows a graphical representation of the salinity changes predicted by the model results 
for one of the monthly runs using the three scenarios (in this case February 1989, a period with 
similar low flow conditions to the 2008-2009 winter season and for which appropriate modeling 
data is available). The areas shown in color are various portions of the San Antonio-Aransas Bay 
complex and the colors correspond to predicted salinity levels for the three different scenarios – 
natural, existing use and full future use of all existing permits. The cross-hatched area is the 
Designated Critical Habitat of the whooping crane. As can be seen, there are significant 
differences in the salinity of the Designated Critical Habitat as well as in the entire bay system 
from scenario to scenario. These results (which are summarized in Table 1) show that during low 
inflow conditions, the current water diversions and TCEQ management practices have a 
significant impact upon the salinity of the bay system generally as well as upon the Designated 
Critical Habitat. TAP will continue to update these studies as better information becomes 
available. 
 

D. High Bay Salinity Reduces Abundance of Blue Crabs to the Detriment of the 
Whooping Crane 

It has long been understood that the major source of food for the whooping cranes at Aransas is 
the blue crab. In a year of high crab abundance, cranes can consume 7-8 crabs per hour (80 crabs 
per day), totaling 80-90% of their diet. In contrast, during years of low blue crab abundance, 
cranes consume an average of only three crabs per hour (about 35 crabs per day). Although the 
cranes are somewhat versatile, and can and do switch to alternate food sources when blue crabs 
are scarce, the other food sources are inferior because blue crabs provide more protein and fat for 
less foraging effort. It is also known that blue crabs are sensitive to salinity levels, and prefer 
salinities between 5 and 15 ppt. The crabs are known to migrate away from areas when the 
salinity surpasses these levels, creating a causal effect between higher salinity and a relative 
scarcity of crabs. 

Studies have shown a strong correlation between the blue crab population and increased 
freshwater inflows. TPWD data suggests that water inflows greater than 1.3 million acre-feet 
annually results in low enough salinities in the estuary to produce high numbers of blue crabs. In 
San Antonio Bay, the years with the highest blue crab harvests all had inflows greater than 3 
million acre-feet. 
 
In the eight-year period from 1993-2001, the Fish and Wildlife Service (“USFWS”) conducted 
surveys that roughly estimated the number of blue crabs available to whooping cranes. Two 
winters (1993-94 and 2000-01) had lower than normal numbers of crabs. During those winters, 
seven and six whooping cranes died respectively. In the six other winters with normal numbers 
of crabs, zero to one crane died. 
 
This winter, Tom Stehn of the USFWS observed that “A blue crab count done on April 1st found 
zero crabs in the marsh.… Overall, these continue to be some of the worst conditions I have ever 
observed for the cranes at Aransas, with some birds looking thin and with disheveled plumage.”  
 

E. High Salinity Reduces Abundance of Wolfberries to the Detriment of 
Whooping Cranes 

Extended periods of increased salinity can result in negative effects on the estuarine marsh plant 
community structure and composition. Wolfberries in the Aransas marshes can serve as an 
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important food source for the cranes, especially in the months of November and December when 
the cranes first arrive at Aransas. Increased salt marsh salinity is negatively correlated with 
abundance of wolfberries, because high salinities in late summer during the leafing period lead to 
reduced fruit production. In the absence of local rainfall, it is generally understood that when bay 
salinity is high, marsh salinity is somewhat higher still. With measured bay salinities remaining 
above 25 ppt from August 2008 through August 2009, and with practically no rainfall, the 
salinity of the Aransas salt marshes was very high for this extended period. The conditions of 
2008 resulted in very low production of wolfberry fruit. Although there has been some rainfall in 
the fall of 2009, conditions in the marshes are similar to the previous year. Observer reports from 
Aransas indicate low to moderate abundance of wolfberry flowers and fruit in the fall of 2009 
just as the cranes arrive for the winter.  
 

F. High Salinity Reduces the Availability of Drinkable Water, and Causes 
Takes of Whooping Cranes 

Yet another important relationship exists between the cranes and bay salinity. Cranes require that 
the water they drink be less than 23 ppt salinity. Usually the cranes drink the water in the marsh. 
However, when the water in the bay or in the ponds of the coastal marsh rises above 23 ppt, the 
cranes must fly to sources of freshwater in order to drink. These flights use up energy, reduce 
time available for foraging or resting, and could potentially make the cranes more vulnerable to 
predation in the uplands.  
 

G. The Health, Survival and Recovery of the Cranes is Directly Related to the 
Freshwater Inflows Regulated and Controlled by TCEQ Officials 

In the ways described above, among others, the health and welfare of the whooping crane is 
inextricably tied to bay salinity and the water management practices of TCEQ officials. The 
Whooping Crane Recovery Plan (3d. Revision, March, 2007) confirms the relationship between 
bay salinity levels and blue crab catch rates. The Recovery Plan identifies other impacts from 
low inflows and drought conditions including prolonged food shortage, lack of suitable nearby 
drinking water, drought-increased susceptibility to predation and disease, and possibly increased 
mortality during migration due to malnutrition. Therefore the Recovery Plan identifies that 
ensuring freshwater inflows is “priority 1” in the implementation schedule and vital to the 
recovery of the species.  
 
Between 1988 and 2009, years in which higher crane mortality was observed were always 
characterized by low inflows from the Guadalupe River. (Figure 3). A crane response to low 
river flow (i.e. high salinity) is one of excess stress due to a number of ecological factors 
including food availability and the necessity to travel for fresh water. Weakened cranes may be 
more vulnerable to disease and predation. The cranes’ stressed condition does not necessarily 
lead to death but may also be manifested as lack of sufficient body fat and protein that will be 
exhibited during the spring migration and subsequent poor reproductive behavior. For example, 
following the poor blue crab winter of 1993-94, 37% of the known adult pairs (17 out of 46) 
failed to nest following their return to Canada. This was unusual since normally just about all 
pairs attempt to nest annually. 
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Figure 3: Graph of Guadalupe-San Antonio River flows into the San Antonio Bay during the period July 
through December and whooping crane winter mortality from 1988-2009. Mortality data (% of flock) 
from Tom Stehn, USFWS. 
 

H. State Regulatory Mechanisms Harm and Harass Whooping Cranes 

The State of Texas owns the water in its public waterways. The right to divert and use water 
from a waterway is known as a “water right”. The TCEQ officials named in this letter regulate 
water rights in Texas and control the appropriation, transfer and use of such rights (including 
emergency curtailments). The TCEQ Commissioners formally recognize a water right by issuing 
to the holder a Certificate of Adjudication or a Water Right Permit, which contains the limits of 
that right, its priority date, and any special or unique conditions associated with its use. The 
South Texas Watermaster is appointed by the TCEQ to administer the Guadalupe and San 
Antonio Rivers (among others), to enforce the regulatory scheme, and to apportion the water 
among the water rights holders to ensure that the more senior rights holders downstream obtain 
their water. Under State law, the Watermaster has the ability to curtail water rights in response to 
unique conditions. 
 
The evidence is overwhelming that there is a causal relationship between the regulatory program 
administered by TCEQ officials regarding water rights and water use on the San Antonio and 
Guadalupe Rivers and the plight of the whooping crane. Decisions by the regulators determine 
river flows and salinity which affect the ability of the estuary ecosystems to produce the food 
required by the cranes. As a result food sources are directly and negatively impacted by the 
management and oversight of water rights by TCEQ officials. The actions of the Commissioners, 
the Executive Director and the Watermaster allow water to be taken during times of low flows 
when the impacts of these programs most directly affect the food and water sources of the 
whooping crane. The TCEQ officials have not sought or obtained any incidental take permits 
from USFWS that would allow takes of this protected species. The TCEQ officials have not 
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proposed or promulgated regulations that would avoid prohibited takes. The TCEQ officials have 
not instructed their employees, the Watermaster, the existing water rights permit holders or any 
other person to undertake steps to avoid prohibited takes of cranes.  
 

V. VIOLATIONS OF THE ESA SECTION 9 

Section 9 of the ESA prohibits the “taking” of any endangered species. 16 U.S.C. 
§ 1538(a)(1)(B). “‘Take’ is defined in ... the broadest possible manner to include every 
conceivable way in which a person can ‘take’ or attempt to ‘take’ any fish or wildlife.” S. Rep. 
No. 307, 93d Cong., 1st Sess. (1973), reprinted in 1973 U.S.C.A.A.N. 2989, 2995. Taking 
includes the concepts of “harm” and “harassment.” 16 U.S.C. § 1532(19). Harm may occur 
through significant habitat modification that actually kills or injures a protected species by 
impairing essential behavior patterns, including breeding, feeding or sheltering. 50 C.F.R. § 17.3; 
Babbitt v. Sweet Home Chap. of Communities for a Greater Oregon, 515 U.S. 687, 691 (1995). 
Harassment may occur through an act or omission which creates the likelihood of injury to 
wildlife by annoying it to such an extent as to significantly disrupt normal behavior patterns such 
as breeding, feeding, or sheltering. 50 C.F.R. § 17.3.  
 

A. TCEQ Officials Authorized Activities that Resulted in Crane Takes Without 
an Incidental Take Permit 

The crane mortality of the 2008-09 winter described above constitutes a “take” of an endangered 
species and therefore a violation of Section 9 of the Endangered Species Act. Additionally, 
during the same time period, the significant modification of suitable crane habitat, including 
designated critical habitat, constitutes a ‘harm’ because it significantly impaired essential crane 
behavioral patterns. These takes occurred as a proximate result of TCEQ officials’ authorization 
and implementation of their water rights permit scheme, and is thus prohibited by the ESA unless 
the TCEQ officials have a permit allowing the take. Throughout the drought period of 2008-09 
the TCEQ officials continued to allow water rights holders to divert and consume water from the 
Guadalupe and San Antonio River basins. These diversions reduced the freshwater inflows into 
San Antonio Bay, which, during the drought period of 2008-09, resulted in longer periods of 
very high salinities than would have been the case had these diversions not occurred. As 
explained above, there is a direct link of causation between the activities of the TCEQ officials 
and the prohibited takes of cranes. Therefore the activities of the TCEQ Commissioners, the 
Executive Director and the Watermaster have violated and continue to violate Section 9 of the 
ESA.  
 

B. TCEQ Officials Continue to Authorize Activities that are Reasonably 
Certain to Cause Significant Habitat Modification and Therefore Harm and 
Harass Cranes Without an Incidental Take Permit 

The Aransas Project has developed information, data and models to show that water diversions 
authorized by the TCEQ officials have a dramatic impact on salinity levels in the bay (e.g. Figure 
2). During periods of drought or low flows, diversions of water from the river will result in 
increased salinity in the bay. As described above, significant alterations to the ecosystem of the 
bay and marshes are caused by extended periods of high salinity levels beyond that which would 
result under natural conditions. High bay salinity causes reduced abundance of blue crabs, 
potentially reduced availability of wolfberries and reduced availability of nearby suitable 
drinking water. These impacts are significant modifications of the habitat used by cranes, 
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including designated critical habitat, and are therefore a ‘take’ because they harm and harass the 
protected species. 50 C.F.R. § 17.3. No permit authorizes an incidental take by the TCEQ or the 
Watermaster. Therefore the activities of the TCEQ officials and the Watermaster have violated 
and continue to violate Section 9 of the ESA. 
 

C. Future Take of Whooping Cranes is Reasonably Foreseeable and May be 
Enjoined Under the ESA 

The TCEQ officials’ current water rights regulations and practices fail to avoid prohibited takes 
of cranes. It is the position of TAP that full use of existing water rights may result in impacts 
much more severe than those exhibited during the 2008-2009 wintering season. Water 
Conservation and Drought Contingency Plans that may be required of water rights permitees by 
TCEQ officials and which may be implemented during droughts are currently unrelated to the 
freshwater inflow requirements of the whooping cranes. These plans will therefore also do 
nothing to avoid prohibited takes. The SB3 environmental flows study for the San Antonio Bay 
cannot by law address existing water rights. Therefore, it is reasonably foreseeable that future 
use of existing water rights authorized by TCEQ officials will result in additional prohibited 
takes of whooping cranes unless and until such activities are enjoined. 
 
Activities authorized by TCEQ officials that are reasonably likely to result in prohibited take of 
whooping cranes may be enjoined under the ESA. See United States v. Town of Plymouth, 6 
F.Supp.2d 81, 91 (D. Mass. 1998) (preliminary injunction issued against township which 
authorized off-road vehicles on a beach that was habitat for threatened piping plovers); 
Defenders of Wildlife v. Administrator, Envtl. Protection Agency, 668 F.Supp. at 1356-1357, 
aff’d 882 F.3d 1294 (enjoining the EPA from continuing its registration of strychnine until it 
could do so without illegally taking protected species of wildlife). 
 

VI. CONCLUSION 

TAP is claiming by this Notice of Intent that the TCEQ Commissioners, the TCEQ Executive 
Director and the South Texas Watermaster have violated and continue to violate Section 9 of the 
ESA. Pursuant to the citizen suit provision of the ESA, 16 U.S.C. §§ 1540(g)(1)(A) and (2)(A), 
TAP is providing you with sixty days notice of our intention to commence a civil action to 
challenge the foregoing violations of law and any violations that may occur after service of this 
notice letter, and to seek their remediation in a court of law. 
 
In the litigation, The Aransas Project will seek an injunction barring TCEQ officials from 
approving new water rights permits involving the San Antonio and Guadalupe River basins until 
TCEQ officials and the Watermaster provide reasonable assurances that State-authorized 
activities will not harm or harass whooping cranes. The Aransas Project will also seek an 
injunction ordering TCEQ officials to develop a Habitat Conservation Plan for the San Antonio 
and Guadalupe River basins and San Antonio Bay, including provisions to control the allocation 
of already approved (e.g., existing) water rights permits in the rivers so that a minimum of 1.3 
million ac ft/year flow past the Guadalupe River gauge at Tivoli. The Aransas Project will ask 
the court to order TCEQ officials to conduct a thorough analysis of all permitted and exempt 
withdrawals and develop a binding plan for water development and water use in the San Antonio 
and Guadalupe River basins which may include reallocation of existing water use rights or 
addition of special conditions to existing permits. The Aransas Project will request that the court 
appoint a special master to oversee TCEQ’s implementation and compliance with its orders. 
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Guadalupe River Basin Water Rights

Water 

Right 

Number

Water 

Right  Type
Owner Name Use

Amount in 

Acre-feet Per 

Year

Reservoir 

Capacity in 

Acre-feet

Priority 

Date

2015
certificate of 

adjudication
JAMES E NUGENT agriculture 27.00 12/31/1887

1968
certificate of 

adjudication
LOUIS DOMINGUES agriculture 10.00 12/31/1889

3865
certificate of 

adjudication
TEXAS STATE UNIVERSITY - SAN MARCOS

municipal/domestic, 

industrial, 

hydroelectric, 

agriculture, recreation, 

other (multiuse)

66,217.00 150.00 9/4/1895

3868
certificate of 

adjudication
J R THORNTON ET AL recreation 10.00 9/9/1895

1949
certificate of 

adjudication
WILLIAM O CARTER TRUSTEE agriculture 27.00 12/31/1900

1972
certificate of 

adjudication

WESLEY ELLEBRACHT, WELCH CREEK 

PARTNERS LTD, ARANSAS BAY COMPANY
agriculture 6.00 12/31/1900

2005
certificate of 

adjudication
HARRIET BOCKHOFF ESTATE agriculture 59.00 12/31/1900

2442
certificate of 

adjudication
SUMMER DREAMS agriculture, recreation 28.00 17.00 12/31/1900

3836
certificate of 

adjudication
ACME BRICK COMPANY industrial 25.00 12/31/1900

1978
certificate of 

adjudication
A J RUST agriculture 33.00 12/31/1902

1950
certificate of 

adjudication
JOHN H DUNCAN agriculture, recreation 6.00 13.00 12/31/1903

3867
certificate of 

adjudication
CITY OF SAN MARCOS recreation 50.00 8/15/1904

4096 permit ALISON B MENCAROW LIVING TRUST agriculture 1.52 1959

3868
certificate of 

adjudication
J R THORNTON ET AL agriculture 70.00 5/19/1905

3887
certificate of 

adjudication

GREEN VALLEY FARMS, MARTINDALE WSC, 

CANYON REGIONAL WATER AUTHORITY, SAN 

MARCOS RIVER FOUNDATION, PECAN FARM 

AND CATTLE COMPANY INC

agriculture, 

municipal/domestic, 

recreation

792.00 600.00 6/22/1905

1936
certificate of 

adjudication
WILLIAM I HENDERSON ET AL agriculture 17.00 5.00 8/2/1909
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Guadalupe River Basin Water Rights

Water 

Right 

Number

Water 

Right  Type
Owner Name Use

Amount in 

Acre-feet Per 

Year

Reservoir 

Capacity in 

Acre-feet

Priority 

Date

1985
certificate of 

adjudication
T & L CAUTHEN LLC agriculture 80.00 12/31/1910

3832
certificate of 

adjudication
RAY E DITTMAR

municipal/domestic, 

agriculture (multiuse)
44.00 4/19/1912

3833
certificate of 

adjudication
GARY A DITTMAR

municipal/domestic, 

agriculture (multiuse)
56.00 4/19/1912

3834
certificate of 

adjudication
CANYON REGIONAL WATER AUTHORITY

municipal/domestic, 

agriculture
90.00 4/19/1912

2044
certificate of 

adjudication
LION'S LAIR LLC, PATRICIA GALT STEVES agriculture 18.00 10.00 12/31/1912

2045
certificate of 

adjudication
MARSHALL STEVES agriculture 8.00 12/31/1912

1970
certificate of 

adjudication
CARL HAWKINS

municipal/ domestic, 

agriculture
42.00 7/1/1913

5488
certificate of 

adjudication

GUADALUPE-BLANCO RIVER AUTHORITY TP-1, 

GUADALUPE-BLANCO RIVER AUTHORITY TP-3, 

GUADALUPE-BLANCO RIVER AUTHORITY TP-4, 

GUADALUPE-BLANCO RIVER AUTHORITY TP-5

hydroelectric 2,603,991.00 4/1/1914

1996
certificate of 

adjudication
KERRVILLE, CITY OF

municipal/domestic, 

agriculture
225.00 75.00 4/4/1914

1983
certificate of 

adjudication
N V MAMIMAR agriculture 32.00 4/29/1914

1984
certificate of 

adjudication
MICHAEL E & GAIL SEARS agriculture 1.00 4/29/1914

1976
certificate of 

adjudication
APACHE SPRINGS LP agriculture 29.00 6/10/1914

2071
certificate of 

adjudication
GUADALUPE RIVER RANCH & CATTLE agriculture 1.00 6/16/1914

3846
certificate of 

adjudication
CITY OF GONZALES municipal/domestic 2,240.00 1,400.00 6/16/1914

2020
certificate of 

adjudication
FOUR SEASONS GROWERS LTD agriculture 60.00 6/22/1914

3897
certificate of 

adjudication
LULING ECONOMIC DEVELOPMENT CORP recreation 85.00 6/22/1914

3889
certificate of 

adjudication
CANYON REGIONAL WATER AUTHORITY municipal/domestic 24.00 1.00 6/23/1914

1992
certificate of 

adjudication
RICHARD A SMITH ET UX, ALLIE B BURTON agriculture 23.00 6/24/1914
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Guadalupe River Basin Water Rights

Water 

Right 

Number

Water 

Right  Type
Owner Name Use

Amount in 

Acre-feet Per 

Year

Reservoir 

Capacity in 

Acre-feet

Priority 

Date

3839
certificate of 

adjudication
SEGUIN MUNICIPAL UTILITIES

municipal/domestic, 

hydroelectric
7,000.00 425.00 6/24/1914

3837
certificate of 

adjudication
STRUCTURAL METALS INC industrial (multiuse) 34.00 6/25/1914

3907
certificate of 

adjudication
JOHN R & MARIE A MAY recreation 50.00 6/25/1914

1953
certificate of 

adjudication
LAURA B LEWIS ET VIR agriculture 40.00 6/26/1914

3823
certificate of 

adjudication
NEW BRAUNFELS UTILITIES

municipal/domestic, 

industrial, agriculture, 

recreation (multiuse)

1,289.00 6/27/1914

1969
certificate of 

adjudication
BOBBY DON BLACKBURN

industrial, 

hydroelectric 

(multiuse)

15.00 15.00 6/29/1914

1973
certificate of 

adjudication
SHELTON RANCHES INC agriculture 10.00 6.00 6/29/1914

1974
certificate of 

adjudication
SHELTON RANCHES INC agriculture 70.00 15.00 6/29/1914

3819
certificate of 

adjudication
PATRICK S MOLAK

agriculture, 

municipal/domestic
23.00 6/29/1914

3821
certificate of 

adjudication
ROBERT & MARY RAE PRESTON agriculture 1.00 6/29/1914

3827
certificate of 

adjudication
CITY OF NEW BRAUNFELS recreation 40.00 6/29/1914

3829
certificate of 

adjudication
THE RIVER MILL LTD industrial 5,000.00 48.00 6/29/1914

3824
certificate of 

adjudication

NEW BRAUNFELS UTILITIES, CITY OF NEW 

BRAUNFELS

municipal/domestic, 

industrial, agriculture, 

hydroelectric, 

recreation (multiuse)

266,508.00 150.00 6/29/1914

3830
certificate of 

adjudication
NEW BRAUNFELS UTILITIES

municipal/domestic, 

industrial, agriculture, 

recreation (multiuse)

5.00 6/29/1914

1990
certificate of 

adjudication
DOROTHY L JENKINS ET AL agriculture 3.00 6/30/1914
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Guadalupe River Basin Water Rights

Water 

Right 

Number

Water 

Right  Type
Owner Name Use

Amount in 

Acre-feet Per 

Year

Reservoir 

Capacity in 

Acre-feet

Priority 

Date

3822
certificate of 

adjudication
ROBERT KRUEGER ET AL agriculture 3.00 6/30/1914

3828
certificate of 

adjudication

CAMP WARNECKE INC, LIBERTY 

PARTNERSHIP LTD
agriculture, recreation 3.00 3.30 6/30/1914

3833
certificate of 

adjudication
GARY A DITTMAR agriculture 5.00 6/30/1914

3845
certificate of 

adjudication
ALICE AINSWORTH recreation 302.00 7/23/1914

1948
certificate of 

adjudication
JOHN H DUNCAN agriculture 7.00 9/18/1914

1994
certificate of 

adjudication
M H & MARY FRANCES MONTGOMERY agriculture 5.00 9/23/1914

2021
certificate of 

adjudication
RAYMOND F MOSTY ET AL agriculture 102.66 5.00 11/24/1914

2022
certificate of 

adjudication

ROBERT LEE MOSTY JR ET AL, BELINDA LEE 

MOSTY STANUSH ET AL
agriculture, storage 17.00 20.00 11/24/1914

1979
certificate of 

adjudication
KEITH S MEADOW agriculture 18.00 12/31/1914

1945
certificate of 

adjudication
JOHN P HILL agriculture 25.00 12/31/1915

1946
certificate of 

adjudication
JOHN P HILL ADMINISTRATOR agriculture 11.00 12/31/1915

2443
certificate of 

adjudication
JOHN H DUNCAN agriculture 40.00 25.00 12/31/1915

2025
certificate of 

adjudication

JOCELYN LEVI STRAUS ET AL, DAVID B WRAY, 

BYNO SALSMAN ET UX
agriculture 155.00 4/24/1917

1963
certificate of 

adjudication
LAWRENCE L GRAHAM ET AL agriculture, recreation 2.00 20.60 5/29/1917

2003
certificate of 

adjudication
WHEATCRAFT INC

agriculture, mining 

(multiuse)
52.00 10/11/1917

1980
certificate of 

adjudication
A L MOORE agriculture 12.00 1/28/1918

1981
certificate of 

adjudication
JACK D CLARK JR ET AL agriculture 32.00 1/28/1918

1993
certificate of 

adjudication
WES H WAGNER ET AL agriculture 50.00 4.00 2/18/1918

3842
certificate of 

adjudication
SARA DARILEK RAINWATER agriculture 158.00 5/7/1918
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3820
certificate of 

adjudication
VETERANS OF FOREIGN WARS agriculture 4.00 5/20/1918

3821
certificate of 

adjudication
ROBERT & MARY RAE PRESTON agriculture 4.00 5/20/1918

3844
certificate of 

adjudication
CITY OF VICTORIA agriculture 608.00 8/16/1918

2040
certificate of 

adjudication
A C & DOROTHY PFEIFFER agriculture 10.00 9/25/1918

3843
certificate of 

adjudication
BERNICE ELLEY FLEMING agriculture 27.00 10/11/1918

2027
certificate of 

adjudication
ROBERT L PARKER SR ET AL agriculture 8.00 12/31/1918

2444
certificate of 

adjudication
BRUCE F HARRISON agriculture 6.00 10.00 12/31/1921

3891
certificate of 

adjudication
TRI-COMMUNITY WSC municipal/domestic 500.00 12/29/1922

3829
certificate of 

adjudication
THE RIVER MILL LTD storage 26.00 5/17/1923

2001
certificate of 

adjudication
ROSEMARY H ROMERO agriculture 41.00 12/31/1924

2002
certificate of 

adjudication

COMANCHE TRACE RANCH & GOLF CLUB 

LLLP, CITY OF KERRVILLE
agriculture 136.00 12/31/1924

3840
certificate of 

adjudication

GERONIMO FARMS LLC, TOMMY L ROBISON 

ET UX
agriculture 34.00 12/31/1924

1975
certificate of 

adjudication
TEXAS PARKS & WILDLIFE DEPT industrial (multiuse) 400.00 7/1/1925

3881
certificate of 

adjudication
LYON L BRINSMADE agriculture 40.00 9/30/1925

5172
certificate of 

adjudication

GUADALUPE-BLANCO RIVER AUTHORITY H-4, 

GUADALUPE-BLANCO RIVER AUTHORITY H-5
hydroelectric 1,160,431.00 9/16/1926

2449
certificate of 

adjudication
BILLIE ZUBER ET AL agriculture 17.00 12/31/1926

2445
certificate of 

adjudication
CAMP MYSTIC INC municipal/domestic 14.00 20.00 3/15/1927

2444
certificate of 

adjudication
BRUCE F HARRISON recreation 17.00 7/29/1927

2446
certificate of 

adjudication
BOB/KAT INC agriculture 20.00 12/31/1927
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1957
certificate of 

adjudication
RAYMOND M BOWEN JR ET AL recreation 10.00 12/14/1928

2447
certificate of 

adjudication
CAMP LA JUNTA INC

agriculture, municipal/ 

domestic, recreation
40.00 30.00 12/31/1928

1932
certificate of 

adjudication
PRESBYTERIAN MO-RANCH ASSEMBLY recreation 20.00 4/3/1929

3818
certificate of 

adjudication
ROBERT LEE BRETZKE recreation 35.00 12/31/1929

1930
certificate of 

adjudication
HERSHEL REID ET UX agriculture 69.00 35.00 12/31/1930

2023
certificate of 

adjudication
RICHARD A GREEN ET UX agriculture 7.00 12/31/1930

2014
certificate of 

adjudication

CINDI SHARP, BENNO OOSTERMAN ET UX, 

JOHN M LEBOLT TRUSTEE
agriculture 20.74 12/31/1932

2024
certificate of 

adjudication
WHEATCRAFT INC

agriculture, mining 

(multiuse)
114.00 12/31/1932

2064
certificate of 

adjudication

EARL S DODERER ET UX, SYBIL R JONES CO-

TRUSTEE ET AL
agriculture 12.00 1.00 12/31/1932

2450
certificate of 

adjudication
ROBERT L MOSTY JR agriculture 158.00 12/31/1932

1938
certificate of 

adjudication
LOUIS H STUMBERG agriculture 15.00 12/31/1933

1987
certificate of 

adjudication
REGINALD E WARREN JR agriculture 90.00 12/31/1934

1940
certificate of 

adjudication
B E QUINN III ET AL agriculture 32.00 10.00 12/31/1936

1956
certificate of 

adjudication
RIVER INN ASSN OF UNIT OWNERS recreation 50.00 12/31/1936

2439
certificate of 

adjudication
DALE B AND MARSHA G ELMORE agriculture 8.00 12/31/1937

1958
certificate of 

adjudication
COOL WATER LLC agriculture, storage 20.00 100.00 12/5/1938

1937
certificate of 

adjudication
BOY SCOUTS- ALAMO AREA recreation 10.00 12/31/1938

2010
certificate of 

adjudication
G ROBERT SWANTNER JR ET UX agriculture 7.00 5.00 12/31/1938
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2072
certificate of 

adjudication
ELOY GARCIA JR ET UX agriculture 35.00 12/31/1939

2028
certificate of 

adjudication
HOWARD E BUTT recreation 30.00 7/19/1940

2011
certificate of 

adjudication
WILLIAM ALAN GRUY agriculture 80.00 10.00 12/31/1940

2037
certificate of 

adjudication

GENE ARTHUR ALLERKAMP, JANICE 

CHARLOTTE BULLARD, ROMAN Q LUNA ET UX, 

WERNER WAYNE ALLERKAMP, WAYNE KLEIN 

ET UX

agriculture 25.00 12/31/1940

2037
certificate of 

adjudication
OWNERSHIP UNVERIFIED agriculture 5.00 12/31/1940

5173
certificate of 

adjudication

GUADALUPE-BLANCO RIVER AUTHORITY, 

UNION CARBIDE CHEMICALS & PLASTICS

industrial, agriculture 

(multiuse)
2,500.00 2/3/1941

1976
certificate of 

adjudication
APACHE SPRINGS LP recreation 184.00 7/25/1941

2438
certificate of 

adjudication
JAY DICKENS agriculture 3.45 12/31/1941

2438
certificate of 

adjudication
LUTZ ISSLIEB ET AL agriculture 26.55 12/31/1941

2441
certificate of 

adjudication
SILAS B RAGSDALE agriculture 21.00 12/31/1941

5177
certificate of 

adjudication

GUADALUPE-BLANCO RIVER AUTHORITY, 

UNION CARBIDE CHEMICALS & PLASTICS

municipal/domestic, 

industrial, agriculture 

(multiuse)

42,615.00 1/3/1944

5174
certificate of 

adjudication

GUADALUPE-BLANCO RIVER AUTHORITY, 

UNION CARBIDE CHEMICALS & PLASTICS

agriculture, industrial 

(multiuse)
1,870.00 6/15/1944

1943
certificate of 

adjudication
RIO NORTE LTD municipal/domestic 14.00 12/31/1945

1969
certificate of 

adjudication
BOBBY DON BLACKBURN agriculture 108.00 12/31/1946

1997
certificate of 

adjudication
DARRELL G LOCHTE ET AL industrial, mining 145.00 12/31/1946

2016
certificate of 

adjudication
DORIS J HODGES agriculture 8.00 12/31/1946

3869
certificate of 

adjudication
TEXAS PARKS & WILDLIFE DEPT industrial 500.00 227.00 6/25/1947

3848
certificate of 

adjudication
KING RANCH INC agriculture 1,800.00 21.00 9/29/1947
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1961
certificate of 

adjudication
LAVERNE CRIDER MOORE ET VIR

municipal/domestic, 

agriculture
4.00 12/31/1947

2029
certificate of 

adjudication
WALTERS INVESTMENTS LP agriculture 16.29 12/31/1947

2030
certificate of 

adjudication
JERRY BROCK, JAY H HEIZER ET UX agriculture, storage 191.57 120.00 12/31/1947

2030
certificate of 

adjudication
OWNERSHIP UNVERIFIED agriculture 58.14 12/31/1947

5177
certificate of 

adjudication

GUADALUPE-BLANCO RIVER AUTHORITY, 

UNION CARBIDE CHEMICALS & PLASTICS

municipal/domestic, 

industrial, agriculture 

(multiuse)

8,632.00 1/26/1948

3861
certificate of 

adjudication
E I DUPONT DE NEMOURS & CO industrial 60,000.00 1,056.00 8/16/1948

1932
certificate of 

adjudication
PRESBYTERIAN MO-RANCH ASSEMBLY

municipal/domestic, 

agriculture
74.00 12/31/1948

1938
certificate of 

adjudication
LOUIS H STUMBERG agriculture 2.00 12/31/1948

1949
certificate of 

adjudication
WILLIAM O CARTER TRUSTEE agriculture 6.00 12/31/1948

1964
certificate of 

adjudication
VIRGINIA MOORE JOHNSTON agriculture 10.00 12.00 12/31/1948

2437
certificate of 

adjudication
DAN W BACON MD ET UX recreation 100.00 12/31/1948

3850
certificate of 

adjudication
JOSEPHINE B MUSSELMAN ET AL agriculture 80.00 1/6/1949

3855
certificate of 

adjudication
MRS JOHN C LEY agriculture 26.00 1/6/1949

3847
certificate of 

adjudication
NELLIE HAMPE PARTNERSHIP 1 agriculture 250.00 10/6/1950

5175
certificate of 

adjudication

GUADALUPE-BLANCO RIVER AUTHORITY, 

UNION CARBIDE CHEMICALS & PLASTICS

agriculture, industrial, 

mining, other 

(multiuse)

940.00 2/13/1951

3863
certificate of 

adjudication

GUADALUPE-BLANCO RIVER AUTHORITY, 

JESS YELL WOMACK II ET AL

municipal/domestic, 

industrial, agriculture 

(multiuse)

3,200.00 3/1/1951

5176
certificate of 

adjudication

GUADALUPE-BLANCO RIVER AUTHORITY, 

UNION CARBIDE CHEMICALS & PLASTICS

municipal/domestic, 

industrial, agriculture 

(multiuse)

9,944.00 6/21/1951
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3858
certificate of 

adjudication
CITY OF VICTORIA agriculture 1,000.00 6/27/1951

3860
certificate of 

adjudication
CITY OF VICTORIA

municipal/domestic, 

storage
260.00 155.00 8/15/1951

5485
certificate of 

adjudication
VICTORIA WLE LP industrial 209,189.00 8/15/1951

3852
certificate of 

adjudication
JOHN BRADEN JR ET AL agriculture 35.00 11/21/1951

3862
certificate of 

adjudication

CITY OF VICTORIA, E I DUPONT DE NEMOURS 

& CO
agriculture 400.00 12/12/1951

1995
certificate of 

adjudication
GEOFFREY WRIGHT, CTD HOLDINGS LTD agriculture 11.00 6.00 12/31/1951

2018
certificate of 

adjudication
LEE ANTHONY MOSTY agriculture 154.00 150.00 12/31/1951

2031
certificate of 

adjudication
JOSEPH PAUL MILLER ET UX agriculture 25.00 12/31/1951

2069
certificate of 

adjudication
DOUBLE U-SPRING BRANCH agriculture 30.00 8.00 12/31/1951

3835
certificate of 

adjudication
OTTO VOIGT agriculture 19.00 12/31/1951

3904
certificate of 

adjudication
SPENCEWOOD INC agriculture 28.00 13.00 12/31/1951

3851
certificate of 

adjudication
JACK H BOOTHE agriculture 182.00 1/7/1952

5486
certificate of 

adjudication
COLETO CREEK POWER LP industrial 20,000.00 1/7/1952

1939
certificate of 

adjudication
LOUIS H STRUMBERG agriculture 3.00 6.00 12/31/1952

2006
certificate of 

adjudication

R B COLVIN, J W COLVIN III ET AL, 1967 

SHELTON TRUSTS PART ET AL, FRITZ FAMILY 

ETERPRISES

municipal/domestic, 

industrial, agriculture 

(multiuse)

320.00 12/31/1952

2445
certificate of 

adjudication
CAMP MYSTIC INC agriculture 12.00 12/31/1952

3817
certificate of 

adjudication
CLARENCE B ANDERSON ET AL agriculture 79.00 6/30/1953

1941
certificate of 

adjudication
DAVID F BARTHOLIC EXECUTOR agriculture 6.00 5.00 12/31/1953
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1983
certificate of 

adjudication
N V MAMIMAR, DAVID J COPELAND ET UX agriculture 67.00 12/31/1953

2012
certificate of 

adjudication
SANDRA BLAIR agriculture 1.00 12/31/1953

2013
certificate of 

adjudication
FELIX R & LILLIAN STEILER REAL agriculture 11.00 12/31/1953

2052
certificate of 

adjudication
RANCHO KENDALL INC agriculture 232.00 12/31/1953

3854
certificate of 

adjudication
JAY BRAMLETTE agriculture 32.00 3/29/1954

5178
certificate of 

adjudication
GUADALUPE-BLANCO RIVER AUTHORITY

municipal/domestic, 

industrial, agriculture 

(multiuse)

106,000.00 4,770.00 5/5/1954

3884
certificate of 

adjudication
BRUCE COLLIE ET AL

agriculture, 

impoundment
20.00 12.80 8/16/1954

2047
certificate of 

adjudication
H C SEIDENSTICKER agriculture 20.00 12/31/1954

2063
certificate of 

adjudication

FROST-LANCASTER PROPERTIES, 

CHRISTOPHER P HILL, KENDALL WATER 

SUPPLY

agriculture 44.38 1/17/1955

2063
certificate of 

adjudication
OWNERSHIP UNVERIFIED agriculture 60.62 1/17/1955

1971
certificate of 

adjudication
COUNTY OF KERR recreation 450.00 4/4/1955

2004
certificate of 

adjudication
COUNTY OF KERR recreation 720.00 4/4/1955

2017
certificate of 

adjudication
COUNTY OF KERR recreation, other 87.00 4/4/1955

3877
certificate of 

adjudication
CITY OF BLANCO municipal/domestic 600.00 68.47 8/29/1955

1982
certificate of 

adjudication
SAVOY LTD agriculture 133.00 12.00 12/31/1955

2041
certificate of 

adjudication
SUSSEX PARTNERS LTD agriculture 25.00 12/31/1955

2050
certificate of 

adjudication

ERWIN KLEMSTEIN, JOHN C MCCALEB, 

ROBERT & MARGARET STEVEN (UNVERIFIED)
agriculture 136.00 12/31/1955

2448
certificate of 

adjudication
COOL CREEK LLC agriculture 6.00 12/31/1955
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3888
certificate of 

adjudication
BARBARA BAUGH

municipal/domestic, 

agriculture (multiuse)
320.00 12/31/1955

2074
certificate of 

adjudication
GUADALUPE-BLANCO RIVER AUTHORITY

municipal/ domestic, 

industrial, agriculture, 

recreation, domestic & 

livestock

62,900.00 386,200.00 3/19/1956

3873
certificate of 

adjudication
HENRY MCCLAIN ET UX agriculture, industrial 49.00 9.02 6/30/1957

3871
certificate of 

adjudication
W J HAAS agriculture 6.00 4.00 9/30/1957

2046
certificate of 

adjudication
WILLIAM G & MILDRED D SPROWLS agriculture 28.00 12/31/1957

2067
certificate of 

adjudication
TY RAMPY ET AL agriculture 20.00 12/31/1958

1998
certificate of 

adjudication
JOE M PRUNEDA III ET AL agriculture, storage 26.48 10.00 12/31/1959

2007
certificate of 

adjudication
JOHN G WRIGHT ET AL agriculture 31.00 50.00 12/31/1959

2066
certificate of 

adjudication
DAVID M ERNSBERGER ET UX agriculture 5.00 12/31/1959

1936
certificate of 

adjudication
WILLIAM I HENDERSON ET AL agriculture 134.00 12/31/1960

1947
certificate of 

adjudication
GUAD VALLEY LOT OWNERS ASSN

municipal/domestic, 

agriculture
9.00 12/31/1960

1952
certificate of 

adjudication
CYPRESS COVE MAINTENANCE ASSN recreation 15.00 12/31/1960

1988
certificate of 

adjudication
JIMMIE L QUERNER SR ESTATE agriculture 128.00 12/31/1960

1991
certificate of 

adjudication
LAZY HILLS GUEST RANCH INC agriculture, recreation 21.00 8.00 12/31/1960

2032
certificate of 

adjudication
VERA L SALVATORE agriculture 10.00 12/31/1960

1981
certificate of 

adjudication
JACK D CLARK JR ET AL agriculture 143.00 12/31/1961

2026
certificate of 

adjudication

ZANE H ROBINSON ET UX, RONNIE W 

SCHLOTTMAN ET UX, KENNETH WHITEWOOD 

ET UX

agriculture 125.00 12/31/1961
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2033
certificate of 

adjudication
CHRISTOPHER L HAVENS ET UX agriculture 90.00 12/31/1961

2034
certificate of 

adjudication
CHESTER P HEINEN ET AL agriculture 2.00 12/31/1961

2440
certificate of 

adjudication
JOANNE SCHERER SMITH TRUST agriculture 1.00 12/31/1961

3838
certificate of 

adjudication
ELLA NADINE NORED agriculture 37.00 20.00 6/30/1962

2059
certificate of 

adjudication
RANCH BRANCH LLC agriculture 39.00 12/31/1962

2065
certificate of 

adjudication

GUY BODINE III ET UX, FRASHIER LAND 

PARTNERSHIP LTD
agriculture 20.00 12/31/1962

3815
certificate of 

adjudication
CANYON LAKE WSC municipal/domestic 3.00 5/31/1963

3875
certificate of 

adjudication
MCCOMBS LEGACY LTD agriculture 45.00 10.00 5/31/1963

2060
certificate of 

adjudication
CHADEAUX INVESTMENTS LTD agriculture 90.00 90.90 6/30/1963

3874
certificate of 

adjudication
JIMMY C PARKER ET AL agriculture, storage 24.00 5.00 11/30/1963

2035
certificate of 

adjudication
EARL PANKRATZ ET UX agriculture 2.00 12/31/1963

2070
certificate of 

adjudication
FRANK A STANUSH agriculture 120.00 12/31/1963

3859
certificate of 

adjudication
SOUTH TEXAS ELECTRIC COOP INC industrial 110,000.00 20.00 2/18/1964

3866
certificate of 

adjudication
TEXAS STATE UNIVERSITY - SAN MARCOS agriculture 20.00 2/18/1964

5484
certificate of 

adjudication
GUADALUPE-BLANCO RIVER AUTHORITY industrial 600.00 5/15/1964

3903
certificate of 

adjudication
KY-TEX PROPERTIES INC recreation 247.00 9/24/1964

3905
certificate of 

adjudication
ALLAN C ASHCRAFT ET AL recreation 612.00 9/28/1964

2036
certificate of 

adjudication
46 SKYLINE DRIVE LLC agriculture 125.00 65.00 12/31/1964

2039
certificate of 

adjudication
FRED SAUR agriculture 7.00 12/31/1964
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2042
certificate of 

adjudication
KENDALL WATER SUPPLY agriculture 209.00 126.00 12/31/1964

3877
certificate of 

adjudication
CITY OF BLANCO impoundment 100.00 5/24/1965

3901
certificate of 

adjudication
M D HEATLY SR agriculture 100.00 6/1/1965

2038
certificate of 

adjudication
HARRY E REEH agriculture 15.00 12/31/1965

2048
certificate of 

adjudication
SUSAN ROSE DURDEN agriculture 100.00 3.00 12/31/1965

2051
certificate of 

adjudication
JOSHUA CREEK RANCH INC agriculture 2.00 3.50 12/31/1965

2053
certificate of 

adjudication
ERNO SPENRATH agriculture 32.00 12/31/1965

2062
certificate of 

adjudication
LAYNE L PULS ET AL agriculture 60.00 30.00 12/31/1965

2056
certificate of 

adjudication
MARK E WATSON JR ET UX agriculture 20.00 20.00 8/1/1966

2057
certificate of 

adjudication
MARK E WATSON JR ET UX agriculture 25.00 25.00 8/1/1966

3893
certificate of 

adjudication

ARTHUR A TOLBERT ET UX, JOHN O & RUDY 

SEIDEL, JACINTO & CECILIA S RINCON
recreation 484.00 9/7/1966

3894
certificate of 

adjudication
LEONARD O MOELLER ET AL recreation 652.00 9/7/1966

2049
certificate of 

adjudication
KENNETH M & CYNTHIA RUSCH agriculture 5.00 12/31/1966

2054
certificate of 

adjudication
EDMUND BEHR ESTATE agriculture 80.00 12/31/1966

2058
certificate of 

adjudication
A W WRIGHT FAMILY LIMITED PARTNERSHIP agriculture 40.00 12/31/1966

2061
certificate of 

adjudication

PATRICK DAVID VANDERWILT ET UX, 

MARJORIE RANZAU, INGENHUETT, LEANING R 

RANCH FAMILY LTD PARTNERSHIP

agriculture 70.00 12/31/1966

3892
certificate of 

adjudication

ESTATE OF AARON A WILBURN, HANNO 

GUENTHER JR ET AL, TEXAS STATE 

UNIVERSITY - SAN MARCOS

recreation 587.00 6/26/1967

3853
certificate of 

adjudication
SMALL HYDRO OF TEXAS INC recreation 608.00 9/25/1967
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3871
certificate of 

adjudication
W J HAAS agriculture 6.00 2.00 9/30/1967

1934
certificate of 

adjudication
KATHY JAN FREEMAN agriculture 1.55 12/31/1967

1935
certificate of 

adjudication
ROBERT P MICHEL ET UX agriculture 8.45 12/31/1967

3841
certificate of 

adjudication
TREKKER LTD

agriculture, storage 

(multiuse)
12.00 60.00 2/24/1969

3878
certificate of 

adjudication
TEXAS PARKS & WILDLIFE DEPT recreation 62.00 5/26/1969

3826
certificate of 

adjudication
CITY OF NEW BRAUNFELS agriculture 100.00 8.00 6/30/1969

1977
certificate of 

adjudication
TEXAS CATHOLIC BOYS CAMP agriculture 23.00 23.00 12/1/1969

3902
certificate of 

adjudication
FRITZ OTTO ANTON agriculture 30.00 7/20/1970

2009
certificate of 

adjudication
JOHN A HITT ET AL, DALE V GAUDIER ET AL agriculture 5.00 5.00 12/31/1970

1967
certificate of 

adjudication
FORD SMITH TRUSTEE

recreation, other, 

domestic & livestock
20.00 20.00 8/2/1971

3890
certificate of 

adjudication
GEORGE PARTNERSHIP LTD agriculture 50.00 8/9/1971

3906
certificate of 

adjudication
TEXAS PARKS & WILDLIFE DEPT agriculture 12.00 8.00 2/22/1972

2029
certificate of 

adjudication
WALTERS INVESTMENTS LP agriculture 25.00 420.00 8/21/1972

3816
certificate of 

adjudication
WHITEWATER SPORTS INC recreation 1,460.00 2.00 9/25/1972

3900
certificate of 

adjudication

ESTATE OF JAMES D JAMISON, DAVID NEAL 

PAPE ET AL
agriculture, recreation 750.00 1,346.00 2/12/1973

1999
certificate of 

adjudication
KERRVILLE STATE HOSPITAL recreation 44.00 6/4/1973

3866
certificate of 

adjudication
TEXAS STATE UNIVERSITY - SAN MARCOS industrial 60.00 20.00 6/4/1973

2067
certificate of 

adjudication
TY RAMPY ET AL agriculture 20.00 28.00 8/6/1973

2000
certificate of 

adjudication
RIVERHILL COUNTRY CLUB INC agriculture 135.00 70.00 4/29/1974
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3876
certificate of 

adjudication

WILLIAM W ATWELL, WAYNE A ZERCHER, 

NORVAL K HAILE ET UX
recreation 30.00 5/28/1974

1954
certificate of 

adjudication
LAWRENCE D KRAUSE agriculture 20.00 45.00 7/22/1974

1955
certificate of 

adjudication
KRAUSE FAMILY LTD PARTNERSHIP agriculture 10.00 10.00 7/22/1974

3882
certificate of 

adjudication
NEWTON B THOMPSON agriculture, recreation 100.00 9/3/1974

2008
certificate of 

adjudication
LUTHERAN CAMP CHRYSALIS municipal/ domestic 11.00 12.00 11/18/1974

3872
certificate of 

adjudication

THOMAS A SIKES ET AL, HALL STREET 

HAMMOND, STETLER FAMILY LIVING TRUST
agriculture, storage 32.00 32.00 11/25/1974

3883
certificate of 

adjudication
WOODCREEK RESORT INC recreation 118.00 1/20/1975

2068
certificate of 

adjudication
KWW RANCHES LTD agriculture 620.00 2/24/1975

2073
certificate of 

adjudication
LAKE OF THE HILLS PROP OWNERS recreation 391.00 12/15/1975

3870
certificate of 

adjudication
T R IMMEL ET UX, PATRICIA RYAN agriculture 25.00 25.00 2/9/1976

3879
certificate of 

adjudication
STEPHEN E MARSHALL ET UX recreation 30.00 6/14/1976

3898
certificate of 

adjudication
CITY OF LULING agriculture 20.00 8/16/1976

2043
certificate of 

adjudication

MARY LEE EDWARDS, EDGAR SEIDENSTICKER 

ET UX, L J MANNERING ET UX
agriculture 40.00 8/30/1976

3849
certificate of 

adjudication
DAN L DUNCAN recreation 427.00 8/30/1976

3880
certificate of 

adjudication
BOY SCOUTS- SAM HOUSTON recreation 120.00 8/30/1976

3825
certificate of 

adjudication
CENTRAL TX COUNTRY CLUB INC recreation 9.00 9/20/1976

3896
certificate of 

adjudication
GUADALUPE-BLANCO RIVER AUTHORITY municipal/domestic 1,500.00 10/12/1976

5486
certificate of 

adjudication
COLETO CREEK POWER LP industrial 12,500.00 35,084.00 1/10/1977

3886
certificate of 

adjudication
HAYS COUNTY RECREATION ASSN INC agriculture 150.00 4.00 1/24/1977
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3895
certificate of 

adjudication
EBL INC DEF BEN PENSION PLAN & TRUST

municipal/domestic, 

industrial, agriculture 

(multiuse)

580.00 3/21/1977

3899
certificate of 

adjudication
SCHMIDT RANCH LLC agriculture 1,180.00 3/21/1977

3908
certificate of 

adjudication
LARRY E & PHYLIS A BROWNE agriculture 670.00 3/21/1977

3839
certificate of 

adjudication
SEGUIN MUNICIPAL UTILITIES agriculture 200.00 4/25/1977

3505 permit CITY OF KERRVILLE
municipal/ domestic, 

agriculture
3,603.00 840.00 5/23/1977

3856
certificate of 

adjudication
PATRICK B & MARY KARYN ELDER agriculture 50.00 6/27/1977

3474 permit S & H PROPERTIES INC recreation 81.00 7/18/1977

3567 permit ROBERT L PARKER SR ET AL recreation 277.00 10/17/1977

3625 permit KENNETH W & MARCIA C MULFORD
domestic & livestock, 

recreation
13.00 1/3/1978

3594 permit ROBERT M KIEHN agriculture 144.00 1/30/1978

3606 permit

VICTORIA COUNTY PORT FACILITIES CORP, 

VICTORIA COUNTY NAVIGATION DISTRICT, 

CITY OF VICTORIA 

industrial 9,676.00 132.00 7/10/1978

3816
certificate of 

adjudication
WHITEWATER SPORTS INC

amendment to 

increase diversion 

rate

7/10/1978

3608 permit LEWIS L PIERCE recreation 209.00 7/31/1978

3635 permit CITY OF KERRVILLE agriculture, recreation 80.00 10.00 8/14/1978

3646 permit DON A LIGHTSEY ET UX agriculture 50.00 10/2/1978

3651 permit T & R PROPERTIES recreation 322.00 10/30/1978

3673 permit GARY & BRUCE GRANBERG agriculture 7.00 2/5/1979
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3692 permit DONALD J JOHNSON ET UX agriculture 73.00 4/16/1979

3719 permit
MIGUEL CALZADA URQUIZA ET UX, SCHMIDT 

RANCH LLC
agriculture 700.00 7/30/1979

3714 permit PECAN VALLEY RANCH OWNERS ASSN recreation 157.00 11/5/1979

3906
certificate of 

adjudication
TEXAS PARKS & WILDLIFE DEPT agriculture, recreation 63.00 11/26/1979

3728 permit
STEVE MARSHALL ET AL, ROBERT E FICKLE 

ET UX
recreation 6.00 1/7/1980

3896
certificate of 

adjudication
GUADALUPE-BLANCO RIVER AUTHORITY municipal/domestic 1/7/1980

3726 permit NELSON PANTEL agriculture 100.00 1/21/1980

3724 permit

ROBERT GLASS LANGFORD, GAYLE 

LANGFORD TURNER, JEARL LEDBETTER ET 

UX, JEROME V MILLER ET UX 

agriculture 450.00 1/28/1980

3731 permit
JESS WEBB ET UX, THOMAS L HUSBANDS ET 

UX
agriculture 90.58 2/25/1980

3846
certificate of 

adjudication
CITY OF GONZALES

hydroelectric,    

recreation
796,363.00 2/25/1980

3742 permit GEORGE PARTNERSHIP LTD agriculture 300.00 3/17/1980

3743 permit SHELTON RANCHES INC recreation 122.00 3/31/1980

3748 permit SMRR LTD

municipal/domestic, 

industrial, agriculture, 

recreation (multiuse)

150.00 195.00 4/14/1980

3771 permit JAY M EASLEY ET UX agriculture 90.00 7/14/1980

3777 permit DAVID S SHELTON agriculture 225.00 9/2/1980

3787 permit
BEN O CORPORATION, MICHAEL W 

OHLENDORF ET UX
agriculture 125.00 10/6/1980

3793 permit CC FARMS LLC agriculture 830.00 11/10/1980

4125 permit TEXAS PARKS & WILDLIFE DEPT municipal/domestic 25.00 3/23/1981

3600 permit ABNER M USSERY

agriculture, municipal/ 

domestic, industrial 

(multiuse)

3/30/1981
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3600 permit
ABNER M USSERY, GUADALUPE-BLANCO 

RIVER AUTHORITY

agriculture, municipal/ 

domestic, industrial 

(multiuse)

750.00 3/30/1981

3812 permit VNS & CLS PARTNERS LTD agriculture 240.00 3/30/1981

3818 permit BAD SCHLOESS INC recreation 1,289.00 4/13/1981

3853 permit WILLIAM A KYLE JR ET AL agriculture 200.00 12/21/1981

3853
certificate of 

adjudication
SMALL HYDRO OF TEXAS INC hydroelectric 538,560.00 5/17/1982

4100 permit SHELTON RANCHES  INC agriculture 20.00 39.50 6/14/1982

1956
certificate of 

adjudication
RIVER INN ASSN OF UNIT OWNERS municipal/domestic 1.00 7/14/1982

3925 permit
SHIRLEY ANN BEZDEK, CHARLES MICKAN ET 

UX
recreation 7.34 7/19/1982

3930 permit WAYMOND LIGHTFOOT TRUSTEE recreation 16.80 9/20/1982

4096 permit ALISON B MENCAROW LIVING TRUST agriculture 10.00 16.00 1/3/1983

3988 permit A DEAN MABRY ET AL recreation 2.00 1/10/1983

3896
certificate of 

adjudication
GUADALUPE-BLANCO RIVER AUTHORITY municipal/domestic 1,300.00 1/31/1983

3979 permit C W GRUMBLES municipal/domestic 51.20 1/31/1983

4001 permit F T BUCHEL agriculture 80.00 1/31/1983

3981 permit SPRING CREEK DEVELOPMENT CO recreation 102.00 2/7/1983

4057 permit CHRISTOPHER G SEEKER ET UX agriculture 300.00 6/13/1983

4170 permit COMANCHE WATERS POA recreation 3.60 8/15/1983

3818 permit BAD SCHLOESS INC recreation 3,711.00 10/24/1983

4093 permit LYLE & MARY BOLLINGER industrial 48.00 1/10/1984

4117 permit CITY OF VICTORIA agriculture 200.00 4/2/1984

4167 permit GUADALUPE-BLANCO RIVER AUTHORITY hydroelectric all releases 4/17/1984

1956
certificate of 

adjudication
RIVER INN ASSN OF UNIT OWNERS municipal/domestic 9.00 7/3/1984

2041
certificate of 

adjudication

SUSSEX PARTNERS LTD, ALAN R SPARGER III 

ET UX
agriculture 109.00 8/28/1984

4181 permit
JAY L POTH JR, SUSSEX PARTNERS LLC, 

CHESTER C HURST ET UX
agriculture 70.00 8/28/1984

4163 permit COMAL CO FRESH WSD 1
municipal/domestic, 

recreation
5.00 16.80 9/4/1984

4253 permit HYDRACO POWER INC hydroelectric 15,000.00 30.00 9/25/1984

4217 permit JOHN SCOTT GREENE ET AL agriculture 600.00 10/16/1984

4213 permit BEN B TWIDWELL ET UX agriculture 120.00 11/20/1984
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4242 permit ROBERT L BOOTHE, DON B MORGAN ET UX agriculture 240.00 5/29/1985

4276 permit DEL & GLORIA WILLIAMS industrial 272.00 170.00 6/25/1985

2031
certificate of 

adjudication
JOSEPH PAUL MILLER ET UX agriculture 90.00 7/2/1985

4236 permit T PAUL SIDES agriculture 8.00 19.00 7/9/1985

4255 permit GEORGE M WILLIAMS SR ET AL agriculture 50.00 7/9/1985

4287 permit JOHN T O'BANION JR ET AL agriculture 320.00 7/30/1985

3869
certificate of 

adjudication
TEXAS PARKS & WILDLIFE DEPT industrial 9,500.00 227.00 8/6/1985

4163 permit COMAL CO FRESH WSD 1
municipal/domestic, 

recreation
30.00  8/6/1985

4291 permit PURALLOY INC agriculture 50.00 8/28/1985

3787 permit BEN O CORPORATION agriculture 300.00 9/6/1985

5006 permit
LORITA MAE FITZGERALD, DORIS NELL 

GOEBEL
agriculture 299.00 9/6/1985

5012 permit JOE D HAWES agriculture 140.00 9/10/1985

5037 permit RICHARD D BRAMLET agriculture 230.00 1/16/1986

5038 permit ARTHUR DENNIS HUEBNER ET AL agriculture 66.00 1/20/1986

4057 permit CHRISTOPHER G SEEKER ET UX agriculture 300.00 3/4/1986

5060 permit AUSTEX PROPERTIES LTD agriculture 10.00 5/20/1986

5092 permit CITY OF SAN MARCOS municipal/domestic 150.00 9/2/1986

5107 permit 46 SKYLINE DRIVE LLC agriculture 518.00 65.00 10/23/1986

5121 permit GUADALUPE SKI-PLEX HOME ASSN recreation 83.00 187.00 3/4/1987

5122 permit BUCKLEY LP agriculture 75.00 8.00 3/19/1987

5125 permit ROBERT L SCHWARZ agriculture 40.00 4/3/1987

2000
certificate of 

adjudication
RIVERHILL COUNTRY CLUB INC agriculture 215.00 6/1/1987

3839
certificate of 

adjudication
SEGUIN MUNICIPAL UTILITIES

amendment to 

increase diversion 

rate

10/31/1988

5208 permit JAMES F HAYES & MARY K HAYES agriculture 40.00 12/9/1988

5234 permit GUADALUPE-BLANCO RIVER AUTHORITY agriculture 1,022.00 5/12/1989

5240 permit H B SHANKLIN industrial 31.00 12.00 5/22/1989

2006
certificate of 

adjudication

R B COLVIN, J W COLVIN III ET AL, 1967 

SHELTON TRUSTS PART ET AL, FRITZ FAMILY 

ENTERPRISES

agriculture 150.00 9/29/1989

5267 permit FLETCHER JOHNSON other 17.00 12/22/1989
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3866
certificate of 

adjudication
TEXAS STATE UNIVERSITY - SAN MARCOS agriculture 20.00 2/15/1990

5294 permit CITY OF YORKTOWN recreation 6.00 5/9/1990

2439
certificate of 

adjudication
DALE B AND MARSHA G ELMORE recreation 20.00 7/10/1990

5315 permit DANA G KIRK  TRUSTEE other 10/5/1990

5322 permit E RAND SOUTHARD ET UX recreation 11/2/1990

5331 permit
ROBERT E BARTELL ET AL, DR CURTIS S 

MCCUBBIN ET UX

municipal/domestic, 

agriculture, recreation
111.00 25.90 11/8/1990

5321 permit LARRY J LANGBEIN agriculture 150.00 12/2/1990

5348 permit BRYON DONZIS agriculture 5.00 3/5/1991

5352 permit BONITA OWNERS ASSN INC agriculture 2.00 3/28/1991

2051
certificate of 

adjudication
JOSHUA CREEK RANCH INC agriculture 260.00 7/31/1991

5376 permit HELDENFELS BROTHERS INC industrial 2.00 425.00 8/16/1991

5371 permit ROBERT BOURKE SIMPSON agriculture 5.00 8/19/1991

2001
certificate of 

adjudication
ROSEMARY H ROMERO agriculture 100.00 1/6/1992

5394 permit CITY OF KERRVILLE municipal/domestic 2,169.00 1/6/1992

5394 permit UPPER GUADALUPE RIVER AUTHORITY

municipal/domestic, 

agriculture, recharge 

(multiuse)

2,000.00 1/6/1992

5401 permit H E BUTT GROCERY CO recreation 16.00 2/20/1992

5402 permit TURTLE CREEK INDUSTRIES INC recreation 20.00 2/24/1992

1975
certificate of 

adjudication
TEXAS PARKS & WILDLIFE DEPT

industrial, agriculture, 

recreation, domestic & 

livestock (multiuse)

5,380.00 72.45 7/22/1992

5424 permit HOUSING AUTHORITY OF CITY OF VICTORIA recreation 4.12 7/23/1992

5426 permit M S STUDE, JAMES S ERNST agriculture 165.00 8/10/1992

5444 permit EUGENE D ELLIS ET UX agriculture 10.00 1/5/1993

5466 permit CITY OF VICTORIA municipal/domestic 20,000.00 1,000.00 5/28/1993

5474 permit ELTON RUST agriculture 10.00 11/16/1993

5479 permit J W COLVIN III ET AL agriculture 566.00 2/22/1994

3884
certificate of 

adjudication
BRUCE COLLIE ET AL agriculture 90.00 3/26/1994

1932
certificate of 

adjudication
PRESBYTERIAN MO-RANCH ASSEMBLY recreation 5.00 3/30/1994
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5489 permit JESS Y WOMACK II other 750.00 235.00 5/12/1994

5490 permit BILLY J & KARAN R BOLES agriculture 10.00 5/31/1994

5495 permit LOIS & JOSEPH WESSENDORF ET AL recreation 9.00 7/27/1994

5501 permit BARRY T & KATHRYN B NALL agriculture 5.00 8/24/1994

2001
certificate of 

adjudication
ROSEMARY H ROMERO agriculture 154.00 1/24/1995

5521 permit MEYERSTEIN FAMILY TRUST agriculture 30.00 2/2/1995

5528 permit
KEVIN SCOTT PETERMANN ET UX, STEVES 

BROTHERS
agriculture 98.00 5/19/1995

5531 permit LEE ROY COSPER ET UX, DIANE DEMPSEY agriculture 80.00 6/21/1995

5534 permit WILLIAM G JOHNSON III ET AL agriculture 20.00 7/17/1995

5536 permit

J W COLVIN III, COLVIN III TRUSTEE, & COLVIN 

III ET AL, CITY SOUTH MANAGEMENT CORP, J 

W COLVIN III TRUSTEE FOR FM 1092 CTR

agriculture 400.00 7/28/1995

5541 permit LONGCOPE FAMILY LTD agriculture 14.00 8/31/1995

3853
certificate of 

adjudication
SMALL HYDRO OF TEXAS INC recreation 200.00 9/26/1995

4163 permit COMAL CO FRESH WSD 1
municipal/domestic, 

recreation
85.00  12/29/1995

5545 permit FRANK T & PAMELA H ARNOSKY agriculture 7.50 1/4/1996

5556 permit CHARLES JAMES TESAR agriculture 20.00 7/31/1996

2006
certificate of 

adjudication
BEDROCK MATERIALS LTD agriculture 100.00 8/1/1996

2026
certificate of 

adjudication
KENNETH WHITEWOOD ET UX agriculture 100.00 8/1/1996

5604 permit ALBERT GREEN ET AL agriculture 8.00 11/21/1997

2074
certificate of 

adjudication
GUADALUPE-BLANCO RIVER AUTHORITY

municipal/ domestic, 

industrial, agriculture, 

recreation, domestic & 

livestock

57,100.00 6/14/1999

5641 permit MARLIN R MARCUM agriculture 1.00 8/10/1999

5647 permit SOUTHERLAND PROPERTIES INC agriculture 350.00 91.00 9/17/1999

5659 permit QSTS RANCH PARTNERSHIP LTD
domestic and 

livestock
320.00 11/18/1999

5664 permit MALDONADO NURSERY agriculture, storage 6.00 14.68 7/20/2000

5733 permit JAMES D STORY, JIM L STORY
agriculture, recreation, 

storage
400.00 900.00 3/13/2001
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5737 permit ROBERT E SIEKER ET AL agriculture 1.00 4/16/2001

5749 permit HILLTOP HOLDINGS INC recreation 147.50 8/9/2001

2051
certificate of 

adjudication
JOSHUA CREEK RANCH INC recreation 10.43 1/3/2002

2068
certificate of 

adjudication
KWW RANCHES LTD agriculture 72.00 5/8/2002

5234 permit GUADALUPE-BLANCO RIVER AUTHORITY
municipal/domestic, 

industrial
8/6/2003

5839 permit PLUM CREEK HOMEOWNERS ASSN INC recreation 180.00 5/12/2004

5846 permit CORDILLERA RANCH POA recreation 41.64 8/31/2004

5842 permit MOUNTAIN CITY GOLF CO LLC recreation 1.10 9/8/2004

5857 permit GENE MILLIGAN
agriculture, domestic 

and livestock
3.80 1.60 10/18/2004

5868 permit UMPHREY FAMILY LTD PARTNERSHIP recreation 6.40 2/17/2005

12246 permit ELIZABETH CARTER recreation 6.84 10/30/2007

Total Non-consumptive Amount

5,588,965.00

Total Authorized Use

6,268,147.28
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1931
certificate of 

adjudication
SAN JUAN DITCH WSC agriculture 1,440.00 12/31/1731

1942
certificate of 

adjudication
ESPADA DITCH COMPANY agriculture 886 12/31/1808

2137
certificate of 

adjudication
TEXAS HISTORICAL COMMISSION recreation, other 14 8/1/1854

2153
certificate of 

adjudication
SAN ANTONIO WATER SYSTEM agriculture 400 2,640.00 12/31/1900

1933
certificate of 

adjudication
MISSION CEMETERY CO agriculture 480 12/31/1907

2130
certificate of 

adjudication
BEXAR-MEDINA-ATASCOSA COS WCID

municipal/ 

domestic, 

agriculture, 

domestic & 

livestock

66,750.00 242,374.00 11/16/1910

2142
certificate of 

adjudication

ANTONIO MARIO FERNANDEZ, 

COUNTY OF BEXAR
agriculture 200 12/31/1910

2151
certificate of 

adjudication
VERANO LAND GROUP LP recreation 275 12/31/1910

1966
certificate of 

adjudication
BEXAR METROPOLITAN WATER DIST

municipal/ 

domestic, 

agriculture, 

domestic & 

livestock

481 34 8/9/1911

2140
certificate of 

adjudication
METROPOLITAN RESOURCES INC

municipal/ 

domestic, 

industrial, 

agriculture 

(multiuse)

963 12/31/1911

2131
certificate of 

adjudication
BEXAR-MEDINA-ATASCOSA COS WCID agriculture 2,000.00 730 3/20/1912

2155
certificate of 

adjudication
KOTEL INVESTMENTS INC agriculture 240 9/30/1913

1959
certificate of 

adjudication
BEXAR METROPOLITAN WATER DIST

municipal/ 

domestic
150 6/26/1914
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1951
certificate of 

adjudication
E-TM LAND INVESTMENT LTD storage 400 3/14/1916

2152
certificate of 

adjudication
COOK MEMORIAL TRUSTS agriculture 409 3/28/1916

2154
certificate of 

adjudication
R BURRELL DAY ET AL agriculture 200 3/28/1916

2019
certificate of 

adjudication
SAN ANTONIO WATER SYSTEM recreation 241 1,000.00 6/30/1917

2181
certificate of 

adjudication
FRED J LYSSY ET AL agriculture 64 7/1/1917

2144
certificate of 

adjudication
BEXAR METROPOLITAN WATER DIST

municipal/ 

domestic, 

agriculture 

(multiuse)

215 7/7/1917

2177
certificate of 

adjudication
FRANK & J A LABUS agriculture 81 8/30/1917

2169
certificate of 

adjudication

RICHARD E ULLMANN ET UX, JIMMY E 

HOLT ET UX, FLORESVILLE 4A CORP
agriculture 47 10/30/1917

2178
certificate of 

adjudication
MIKE D DOGUET ET AL agriculture 63 18.42 11/27/1917

2179
certificate of 

adjudication
A D D CORPORATION agriculture 47 11/27/1917

2176
certificate of 

adjudication

GERVASE F MOCZYGEMBA LIVING 

TRUST, JAMES A OTTO ET UX
agriculture 105 12/31/1917

2190
certificate of 

adjudication
FLORENCE S BAUMANN ET AL agriculture 100 1/30/1918

2144
certificate of 

adjudication
BEXAR METROPOLITAN WATER DIST

municipal/ 

domestic, 

agriculture 

(multiuse)

93 5/7/1918

2119
certificate of 

adjudication
RAYMOND HICKS agriculture 3 12/31/1918

2120
certificate of 

adjudication
BANDERA ELECTRIC COOP INC agriculture 2 12/31/1918

1962
certificate of 

adjudication
COX RADIO INC agriculture 10 3/20/1919
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1145
certificate of 

adjudication
MARGARET B HARPER ET AL recreation 10 6/6/1923

2103
certificate of 

adjudication
O S PETTY agriculture 96 12/31/1924

2167
certificate of 

adjudication
TOMAS CAVAZOS agriculture 17 6/8/1925

2149
certificate of 

adjudication
RANDALL S PREISSIG TRUSTEE agriculture 32 6/9/1925

2179
certificate of 

adjudication
A D D CORPORATION agriculture 39 7/11/1925

2180
certificate of 

adjudication
DONALD A OCKER ET AL agriculture 18 7/11/1925

2157
certificate of 

adjudication
LOUIS PAWELEK agriculture 50 10/5/1925

2156
certificate of 

adjudication
CITY OF SAN ANTONIO agriculture 294 3/24/1926

2158
certificate of 

adjudication
JOE S GARCIA JR ET UX agriculture 24 3/24/1926

2159
certificate of 

adjudication
CITY OF SAN ANTONIO agriculture 60 3/24/1926

2164
certificate of 

adjudication
JOHN WILLIAM HELTON JR ET UX agriculture 23 5/10/1926

2178
certificate of 

adjudication
MIKE D DOGUET ET AL agriculture 180 11/10/1926

2179
certificate of 

adjudication
A D D CORPORATION agriculture 72 11/10/1926

2180
certificate of 

adjudication
DONALD A OCKER ET AL agriculture 110 11/10/1926

2132
certificate of 

adjudication
MEDINA RANCH INC recreation 12/14/1931

2115
certificate of 

adjudication

BARTLEY J & SANDRA M HOLLANDER 

TRUST
agriculture 15 12/31/1933

1167
certificate of 

adjudication
FRANK B KRAWIETZ agriculture 5 6/1/1934

2174
certificate of 

adjudication
WILLIE HOSEK ESTATE agriculture 14 6/11/1934
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2113
certificate of 

adjudication

SUSAN CRAWFORD TRACY, DTB 

INVESTMENTS LP
agriculture 35 12/31/1935

2146
certificate of 

adjudication
BURRELL DAY agriculture 215 12/31/1935

1165
certificate of 

adjudication
EMERYK KELLER agriculture 4 6/1/1939

2163
certificate of 

adjudication
CHARLES HONEYCUTT ET AL agriculture 44 7/15/1939

2117
certificate of 

adjudication
HANSON RIO VISTA LTD agriculture 7 12/31/1939

2160
certificate of 

adjudication
BEN B MORRIS ESTATE agriculture 116 5/1/1940

2183
certificate of 

adjudication
BENJAMIN C PAWELEK agriculture 100 11/7/1940

4768
certificate of 

adjudication
BEXAR METROPOLITAN WATER DIST

municipal/ 

domestic, 

industrial, 

agriculture, 

recreation 

(multiuse)

89.15 12/31/1943

2107
certificate of 

adjudication
JOEL HELD TRUSTEE/JJJ RANCH agriculture 19 12/31/1945

2122
certificate of 

adjudication
DON HICKS

municipal/ 

domestic
9.15 12/31/1945

2134
certificate of 

adjudication
GLENNIS W STEIN agriculture 17 12/31/1945

2150
certificate of 

adjudication
ANGELINA BORDANO agriculture 62 12/31/1945

2194
certificate of 

adjudication
JULIA GANNT NEWTON ET AL agriculture 1,020.00 11/14/1947

1163
certificate of 

adjudication
CYNTHIA A TITZMAN ET VIR agriculture 80 80 12/31/1947

2123
certificate of 

adjudication
DON F TOBIN agriculture 152 12/31/1947

1142
certificate of 

adjudication
JEB B MAEBIUS JR ET UX

agriculture, 

recreation
5 1 5/1/1948
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1146
certificate of 

adjudication

CIBOLO CREEK MUNICIPAL 

AUTHORITY, DOUG WISE, JOHN E 

NEWTON ET AL, JANIS KOHLHAAS 

HAWTHORNE

agriculture 100.24 6/30/1948

2172
certificate of 

adjudication

CLYDE R MAHA ET AL, MELBA L MAHA 

KOTARA
agriculture 18 10/8/1948

2192
certificate of 

adjudication
LORRAINE D ORSINGER agriculture 140 1/13/1949

2199
certificate of 

adjudication
SAM HOUSTON CLINTON ET AL agriculture 325 1/20/1949

1154
certificate of 

adjudication
JONAH H WILSON agriculture 69 3/29/1949

2175
certificate of 

adjudication
WELMA L R KIRCHOFF ET AL agriculture 38 3/29/1949

1155
certificate of 

adjudication

CANYON REGIONAL WATER 

AUTHORITY

agriculture, 

municipal/ 

domestic 

(multiuse)

42 1/10/1950

2198
certificate of 

adjudication
SAN ANTONIO RIVER AUTHORITY agriculture 333 4/25/1950

2196
certificate of 

adjudication
COLETO CATTLE COMPANY agriculture 336 11/30/1950

1168
certificate of 

adjudication
MICHAEL PAWELEK agriculture 30 12/31/1950

1156
certificate of 

adjudication
WAYNE H STROUD ET AL agriculture 35 1/18/1951

1150
certificate of 

adjudication

PAT HIGGINS ESTATE, ESTATE OF 

FRANK AELVOET ET UX, JULIUS O 

AELVOET ET UX, RENE T AELVOET ET 

UX, IRENE AELVOET DECOCK ET VIR, 

GERMAINE A DEWINNE ET VIR, MRS A 

W FOERSTER, RONALD C PUCKETT, 

RICARDO T GUERRA ET UX

agriculture 200 2/13/1951
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1148
certificate of 

adjudication
ALLAN G LYNHAM ET UX agriculture 11 6/4/1951

1149
certificate of 

adjudication
RAY SMITH ET UX agriculture 62 6/4/1951

1151
certificate of 

adjudication

CANYON REGIONAL WATER 

AUTHORITY

agriculture, 

municipal/ 

domestic 

(multiuse)

86 6/4/1951

2171
certificate of 

adjudication
R C CARROLL agriculture 63 8/1/1951

1171
certificate of 

adjudication
ROSS OWEN SCULL agriculture 80 1/1/1952

2173
certificate of 

adjudication
ROBERT BRYAN HARTMANN agriculture 78 3/17/1952

2147
certificate of 

adjudication
JOSE LUIS AMADOR agriculture 28 12/31/1952

2166
certificate of 

adjudication
RUBY L KOLENDA agriculture 105 1/20/1953

2141
certificate of 

adjudication
BIPPERT FARMS agriculture 75 25 12/31/1953

1152
certificate of 

adjudication
BILL DEAGEN & SONS LTD ET AL

agriculture, 

municipal/ 

domestic 

(multiuse)

35 10/18/1954

2189
certificate of 

adjudication
CLEM R CANNON ET AL agriculture 350 12/5/1955

2126
certificate of 

adjudication
STANLEY D ROSENBERG ET UX agriculture 47.5 12/31/1955

2195
certificate of 

adjudication
KENNETH B PERKINS agriculture 410 1/13/1956

1164
certificate of 

adjudication
JOYCE A MUTZ, JOSE R FLORES ET UX agriculture 6 6/1/1956

1166
certificate of 

adjudication
GERVAS JASKINIA ESTATE agriculture 25 6/1/1956

2124
certificate of 

adjudication
ROBERT T RODRIGUEZ agriculture 3 7/21/1957
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2125
certificate of 

adjudication
PETER K SHAVER ET UX agriculture 18 7/21/1957

2191
certificate of 

adjudication
JOHN A FOGELLE ET AL recreation 600.6 11/28/1960

2161
certificate of 

adjudication
CITY OF SAN ANTONIO

industrial, 

recreation 

(multiuse)

12,000.00 26,500.00 4/13/1961

2104
certificate of 

adjudication
CLARENCE E LAUTZENHEISER ET UX agriculture 17 6/30/1961

2128
certificate of 

adjudication
JOE H BERRY agriculture 14 3 12/31/1961

2121
certificate of 

adjudication

ANN DARTHULA MAULDIN, TOLBERT S 

WILKINSON ET UX, JOHN W DINSE ET 

UX

agriculture 150 7/1/1962

2127
certificate of 

adjudication
JERRY B PARKER ET AL agriculture 16 12/31/1962

2110
certificate of 

adjudication
DAVID W MECHLER ET UX agriculture 21 4/30/1963

1965
certificate of 

adjudication
PVG 2008 LLC agriculture 300 4.56 5/31/1963

1159
certificate of 

adjudication

GAYLON T CLICK ET UX, WAYNE DODD 

ET AL TRUSTEES, DEBORAH M IRWIN 

ET VIR, PATRICK NEIDORF

agriculture 40 10/1/1963

1960
certificate of 

adjudication
SOPHORA LTD agriculture 20 12/31/1963

2109
certificate of 

adjudication
NEVIN MARR agriculture 2 12/31/1963

2112
certificate of 

adjudication

MRS MARY WINKENHOWER, HARRY 

OLIVER WINKENHOWER TRUST
agriculture 27 12/31/1963

2118
certificate of 

adjudication
DAVID J BRASK agriculture 16 12/31/1963

2135
certificate of 

adjudication
KITTIE NELSON FERGUSON agriculture 5 28 12/31/1963

2136
certificate of 

adjudication
KITTIE NELSON FERGUSON agriculture 6 10 12/31/1963
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2139
certificate of 

adjudication
BARBARA L GILLIAM, 4L FAMILY LP agriculture 112 12/31/1963

2145
certificate of 

adjudication

JERRY SPEARS & MARIAM A SPEARS 

TRUST

agriculture, 

municipal/ 

domestic, 

industrial, 

recreation 

(multiuse)

32 12/31/1963

2193
certificate of 

adjudication
RIVERDALE LAND & CATTLE CO LTD agriculture 284 12/31/1963

2170
certificate of 

adjudication
HERMAN T HEREFORD ET UX storage 572 3/16/1964

1161
certificate of 

adjudication
JOHN DRZYMALA agriculture 15 6/1/1964

2106
certificate of 

adjudication
BREWINGTON LAKE RANCH ASSN recreation 190 12/31/1964

2111
certificate of 

adjudication
SPRING VALLEY RANCH LTD agriculture 4 16 12/31/1964

2133
certificate of 

adjudication
TIMOTHY H KELLEY ET UX agriculture 18 12/31/1965

2148
certificate of 

adjudication
DONALD G RAMBIE agriculture 8 12/31/1965

2108
certificate of 

adjudication

BEN & KAY MAYBERRY FAM PART, 

WALTER A WILLOUGHBY
agriculture 44 4/30/1966

1160
certificate of 

adjudication
DDR ROCK RANCH PARTNERS agriculture 140 6/1/1966

1158
certificate of 

adjudication
VIVA LEA MILLS agriculture 30 1/1/1967

2197
certificate of 

adjudication
RIVERDALE LAND & CATTLE CO LTD agriculture 86 1/31/1967

2129
certificate of 

adjudication
JOE H BERRY agriculture 40 110 2/20/1967

2162
certificate of 

adjudication
CITY OF SAN ANTONIO

industrial, 

recreation, 

municipal/ 

domestic

37,000.00 63,200.00 4/25/1967
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1153
certificate of 

adjudication
WAYNE H STROUD ET AL agriculture 100 6/1/1967

1157
certificate of 

adjudication
ESTATE OF OSCAR A SANDERS

agriculture, 

municipal/ 

domestic 

(multiuse)

117 6/1/1967

2114
certificate of 

adjudication

DAVID T RUTHERFORD ET UX, 

RICHARD E WILSON, PHIL A 

GROTHUES ET UX

agriculture 16 6/30/1967

2116
certificate of 

adjudication

PAUL LAVON GARRISON, GEORGE C 

YAX
agriculture 51 162 8/8/1967

2104
certificate of 

adjudication
CLARENCE E LAUTZENHEISER ET UX agriculture 3.24 12/31/1967

2105
certificate of 

adjudication

EL GRAN RANCH DE LAS MERCEDES 

LTD, NEAL INCORPORATED
agriculture 12.76 5 12/31/1967

2168
certificate of 

adjudication
H W FINCK agriculture 16 16 9/23/1968

1144
certificate of 

adjudication
WILLIS JAY HARPOLE agriculture 54.95 62 9/22/1969

1170
certificate of 

adjudication
TENOTEX PARTNERS INC agriculture 17 17 10/20/1969

1944
certificate of 

adjudication

SAN ANTONIO MISSIONS NATL HIST 

PARK
agriculture 16 4/1/1970

1162
certificate of 

adjudication
ALVIN PRUSKI agriculture 2 12/1/1970

1143
certificate of 

adjudication
CITY OF BOERNE

municipal/ 

domestic
523 4,046.00 1/7/1972

1169
certificate of 

adjudication
CITY OF BOERNE recreation 55 8/3/1972

2186
certificate of 

adjudication
VINCENT LABUS JR agriculture 70 4/25/1973

2165
certificate of 

adjudication
H W FINCK agriculture 50 5/20/1974

2956 permit EDWARDS AQUIFER AUTHORITY recharge 961 200 5/20/1974
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3162 permit ANDREW RIVES ET UX agriculture 60 4/14/1975

2182
certificate of 

adjudication
LEO V LYSSY ET AL agriculture 700 6/9/1975

3196 permit SAN ANTONIO RANCH LTD
agriculture, 

recreation
100 152 7/14/1975

2184
certificate of 

adjudication

ROBERT WAYNE SKLOSS, DARLENE R 

WOELFEL
agriculture 120 9/15/1975

2185
certificate of 

adjudication
FRANCIS MOY & MARY MOY KOWALIK agriculture 90 9/15/1975

2188
certificate of 

adjudication
ALFRED MOCZYGEMBA agriculture 40 12/15/1975

3446 permit GERALD H PERSYN recreation 11 11/15/1976

3488 permit AFFILIATED DEVELOPERS INC recreation 15 3/7/1977

3484 permit FELIX MOCZYGEMBA agriculture 20 5/31/1977

3517 permit ELGAN M RIDLEY III agriculture 80 8/15/1977

3526 permit FLAVIAN B MOCZYGEMBA agriculture 232 8/29/1977

3541 permit CITY OF BANDERA recreation 22 10/17/1977

3553 permit DOUGLAS W MUENCHOW ET UX agriculture 50 1/3/1978

3557 permit SAM M KORZEKWA agriculture 50 1/30/1978

3558 permit THOMAS A KORZEKWA agriculture 50 1/30/1978

3559 permit ROCK CLIFF RESERVOIR LAND ASSN recreation 925.4 1/30/1978

3568 permit JAMES A OTTO ET UX agriculture 200 2/6/1978

3595 permit PATTILLO FAMILY FARMS INC agriculture 50 5/30/1978

3596 permit ALAN D BARIBEAU ET UX agriculture 290 5/30/1978

3601 permit CITY OF SAN ANTONIO other 14,240.00 7/10/1978

3613 permit ALFRED J NEWMAN ET UX agriculture 716 22 7/17/1978

1171
certificate of 

adjudication
ROSS OWEN SCULL agriculture 250 9/5/1978

3616 permit MAUDEEN M MARKS recreation 500 9/5/1978
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3653 permit CHASE FARMS TEXAS LLC recreation 180 11/27/1978

4768
certificate of 

adjudication
BEXAR METROPOLITAN WATER DIST

municipal/ 

domestic, 

industrial, 

agriculture, 

recreation 

(multiuse)

416.85 5/21/1979

3704 permit BOENING ENTERPRISES agriculture 1,056.00 7/23/1979

3709 permit WILLIS JAY HARPOLE recreation 320 10/1/1979

3710 permit CASPER F MOCZYGEMBA JR ET AL agriculture 80 10/1/1979

1143
certificate of 

adjudication
CITY OF BOERNE

municipal/ 

domestic
310 11/12/1979

3732 permit CAPITOL AGGREGATES INC mining 431 1,258.00 2/19/1980

3736 permit HILL COUNTRY MANAGEMENT CORP recreation 3 2/25/1980

3764 permit EL DORADO HOMES ASSN INC recreation 29 5/27/1980

3811 permit
CITY OF LIVE OAK, WILLIAM F & 

BERNEICE CASTELLA
agriculture 150 200 3/16/1981

2184
certificate of 

adjudication

ROBERT WAYNE SKLOSS, DARLENE R 

WOELFEL
agriculture 80 3/30/1981

3820 permit JUNE PETTUS, MRS JOE COHN agriculture 950 4/20/1981

3825 permit BENITO D CABRIALES ET UX agriculture 38 4/27/1981

5469 permit SAN ANTONIO WATER SYSTEM

industrial, 

agriculture, 

recreation, other 

(multiuse)

1,500 400 5/11/1981

3863 permit SAN ANTONIO RIVER AUTHORITY agriculture 200 6/22/1981

3864 permit BESSIE WALSH agriculture 200 6/22/1981

3865 permit

SAN ANTONIO WATER DISTRICT, 

'BEXAR METROPOLITAN WATER 

DISTRICT

agriculture, 

municipal/ 

domestic, 

industrial 

(multiuse)

400 6/22/1981
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3866 permit

SAN ANTONIO WATER DISTRICT, 

'BEXAR METROPOLITAN WATER 

DISTRICT

agriculture, 

municipal/ 

domestic, 

industrial 

(multiuse)

600 6/22/1981

3867 permit

JOHN H SMALL, SAN ANTONIO WATER 

SYSTEM, BEXAR METROPOLITAN 

WATER DISTRICT

agriculture, 

municipal/ 

domestic, 

industrial 

(multiuse)

300 6/22/1981

3868 permit BESSIE WALSH agriculture 200 6/22/1981

3869 permit KATHLEEN DAVENPORT CARSKADDEN agriculture 185 6/22/1981

3870 permit

GULF LAND & INVESTMENT CO INC, 

JOHN POWELL WALKER  TRUSTEE, 

PEOPLES SAVINGS & LOAN ASSN, H H 

GIRDLEY TRUSTEE

agriculture 300 6/22/1981

3871 permit GLENNIS W STEIN agriculture 20 9/21/1981

3872 permit JAMES A OPPELT ET UX agriculture 170 9/21/1981

3873 permit FRANCIS G HABY agriculture 50 11/16/1981

3874 permit TWAIN J JAGGE ET UX agriculture 15 11/30/1981

3852 permit
CALAVERAS LAKE LTD, SIDNEY J 

SYTSMA
agriculture 86.6 12/21/1981

3881 permit

CURTIS HARRY MAHLA REVOCABLE 

TRUST, ESTATE OF FRANCES WALSH 

MAHLA GEMBLER

agriculture 666 2/17/1982

3886 permit CITY OF SAN ANTONIO recreation 108 4/19/1982

3928 permit TAPATIO SPRINGS GOLF RESORT INC
recreation, 

agriculture
141 5/3/1982
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3982 permit MARK ANDERSON ET UX agriculture 40 208.4 1/3/1983

4028 permit JOHN R BARRANCO JR recreation 26.5 4/18/1983

4031 permit JEROME & FLORENCE REAL agriculture 20 5/16/1983

4032 permit WALLACE REAL ET UX agriculture 20 5/16/1983

4072 permit TOMMY NAJVAR ET UX agriculture 50 10/31/1983

4107 permit ALVIN C SANTLEBEN ET UX

agriculture, 

municipal/ 

domestic, 

industrial

156 2/7/1984

4119 permit CITY OF SAN ANTONIO recreation 176 4/2/1984

4176 permit DELBERT J KELLER agriculture 300 8/28/1984

4161 permit DANIEL R ANDERSON ET AL agriculture 90 9/4/1984

4190 permit WILLIAM & IRENE C WALLS JR agriculture 50 10/1/1984

4191 permit WILLIAM WALLS JR agriculture 30 10/1/1984

4195 permit
CARL RAY DRZYMALLA ET AL, SAN 

ANTONIO RIVER AUTHORITY
agriculture 206 20 10/1/1984

4196 permit VIRGINIA JAKSIK agriculture 83 10/1/1984

4197 permit JOSEPH M STANUSH ET AL agriculture 54 10/1/1984

4174 permit HENRY D STRINGER JR agriculture 55 10/16/1984

4210 permit MIDWAY DEVELOPMENT COMPANY recreation 0.47 10/30/1984

3517 permit ELGAN M RIDLEY III agriculture 80 11/7/1984

4175 permit ELGAN M RIDLEY III agriculture 160 11/7/1984

2181
certificate of 

adjudication
FRED J LYSSY ET AL agriculture 157 1/3/1985

4224 permit JAMES M & NANCY W BAILEY agriculture 100 1/15/1985

4230 permit ALICE P JENDRUSCH ET AL agriculture 150 2/5/1985

4240 permit RIO GRANDE RESOURCES CORP agriculture 525 4/30/1985

5002 permit WM A JEFFERS JR & ANN JACKSON agriculture 150 9/3/1985

5043 permit MELANIE A JACOBS ET AL agriculture 150 2/4/1986
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5044 permit ELGAN M RIDLEY III ET UX agriculture 150 2/13/1986

2181
certificate of 

adjudication
FRED J LYSSY ET AL agriculture 159 5/7/1986

5062 permit ALFRED J RAHE agriculture 100 5/22/1986

5079 permit JOHN  BROOKE agriculture 114 7/28/1986

5097 permit DON CODY ET UX agriculture 20 9/18/1986

5126 permit WILLIAM M PAVLISKA agriculture 150 4/10/1987

5171 permit
PROMISED LAND RANCH HOLDINGS 

LP
agriculture 200 2/22/1988

5182 permit JAMES T WATSON agriculture 100 6/3/1988

5194 permit BENNY M XIMENEZ ET UX agriculture 210 9/9/1988

2179
certificate of 

adjudication
A D D CORPORATION agriculture 476 11/4/1988

2180
certificate of 

adjudication
DONALD A OCKER ET AL agriculture 497 11/4/1988

5202 permit GEORGE R GAWLIK ET UX agriculture 75 11/8/1988

1171
certificate of 

adjudication
ROSS OWEN SCULL agriculture 330 12/8/1988

5211 permit LONE STAR GROWERS LP

municipal/ 

domestic, 

industrial 

(multiuse)

100 1/3/1989

2163
certificate of 

adjudication
CHARLES HONEYCUTT ET AL agriculture 256 1/30/1989

5218 permit WILLIAM P RIDDICK ET UX agriculture 360 2/17/1989

5220 permit CLARENCE F SCHENDEL ET UX agriculture 330 2/27/1989

4224 permit JAMES M & NANCY W BAILEY agriculture 200 3/10/1989

5224 permit JOHNNY KOSUB & BETTY KOSUB agriculture 60 3/17/1989

3852 permit
CALAVERAS LAKE LTD, SIDNEY J 

SYTSMA
agriculture 120 4/24/1989

2178
certificate of 

adjudication
MIKE D DOGUET ET AL agriculture 500 5/2/1989
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2104
certificate of 

adjudication
CLARENCE E LAUTZENHEISER ET UX agriculture

increase 

maximum 

diversion 

rate

5/11/1989

5239 permit HOLY TRINITY CATHOLIC CHURCH agriculture 4 5/18/1989

5243 permit FRANK R BOLF agriculture 54 6/22/1989

1162
certificate of 

adjudication
ALVIN PRUSKI agriculture 78 6/23/1989

2182
certificate of 

adjudication
LEO V LYSSY ET AL agriculture 166 8/14/1989

2176
certificate of 

adjudication

GERVASE F MOCZYGEMBA LIVING 

TRUST, JAMES A OTTO ET UX
agriculture 145 8/16/1989

2164
certificate of 

adjudication
JOHN WILLIAM HELTON JR ET UX agriculture 58.6 8/31/1989

2166
certificate of 

adjudication
RUBY L KOLENDA agriculture 95 9/29/1989

5262 permit ANTHONY J GRANIERI agriculture 250 11/8/1989

5264 permit RIVER BEND LLP agriculture 130 11/27/1989

5265 permit MARY JAKSIK ZIGMOND agriculture 35 11/27/1989

5266 permit RANDALL K HOOVER ET UX agriculture 45 11/27/1989

5289 permit SOUTHEAST INVESTMENTS INC agriculture 300 3/30/1990

5296 permit DENNIS J MOY agriculture 74 5/24/1990

5298 permit
EAGLE CREEK RANCH PROPERTY 

OWNERS ASSN
recreation 13.5 6/5/1990

5306 permit JEFFERY B PARSONS ET UX agriculture 200 8/3/1990

5308 permit MICHAEL PAWELEK agriculture 100 8/14/1990

5307 permit
PROMISED LAND RANCH HOLDINGS 

LP
agriculture 300 8/21/1990

5313 permit EDWIN JACOBSON ET AL agriculture 100 181.6 8/30/1990

5320 permit SHELBY KOEHLER ET UX agriculture 200 9/28/1990
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San Antonio River Basin Water Rights

Water 

Right 

Number

Water Right 

Type
Owner Name Use

Amount in 

Acre-feet 

Per Year

Reservoir 

Capacity in 

Acre-feet

Priority 

Date

2144
certificate of 

adjudication
BEXAR METROPOLITAN WATER DIST

municipal/ 

domestic, 

agriculture 

(multiuse)

308 10/30/1990

5323 permit FRANCIS J KOTZUR ET AL agriculture 100 11/2/1990

5333 permit CORINNE SEKULA ET AL agriculture 90 11/30/1990

2165
certificate of 

adjudication
H W FINCK agriculture 70 12/17/1990

5337 permit H B ZACHRY CO industrial 25 12/17/1990

5339 permit YMCA/GREATER HOUSTON AREA recreation 30 12/28/1990

5342 permit JAMES H BEHLING ET UX recreation 7 1/24/1991

5367 permit SUSIE LEE YANTA agriculture 300 7/8/1991

5368 permit ARTHUR RAY YANTA ET UX agriculture 300 7/8/1991

5391 permit SAN ANTONIO RIVER AUTHORITY recreation 113.55 12/5/1991

5395 permit RENATO MARTINEZ ET UX agriculture 254 1/10/1992

5399 permit GARY E POGUE ET UX
domestic & 

livestock
448 2/19/1992

5423 permit
SAN ANTONIO PARKS & RECREATION 

DEPT
recreation 4.41 6/30/1992

3732 permit CAPITOL AGGREGATES INC mining 769 10/30/1992

5455 permit DAVID C "CHARLIE" ZUNKER agriculture 3 3/8/1993

5333 permit CORINNE SEKULA ET AL agriculture 300 6/18/1993

2019
certificate of 

adjudication
SAN ANTONIO WATER SYSTEM recreation 509 8/11/1993

5478 permit PATRICIA PITTMAN LIGHT agriculture 300 11 1/14/1994

5395 permit RENATO MARTINEZ ET UX agriculture 196 3/26/1994

2175
certificate of 

adjudication
WELMA L R KIRCHOFF ET AL agriculture 60 5/17/1994

5097 permit DON CODY ET UX agriculture 100 5/23/1994
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San Antonio River Basin Water Rights

Water 

Right 

Number

Water Right 

Type
Owner Name Use

Amount in 

Acre-feet 

Per Year

Reservoir 

Capacity in 

Acre-feet

Priority 

Date

5499 permit GARY ZOOK ET UX agriculture 50 8/16/1994

5503 permit WSG SILVERHORN IV SUBLESSEE LP
agriculture, 

recreation
220 94 8/30/1994

4768
certificate of 

adjudication
BEXAR METROPOLITAN WATER DIST

municipal/ 

domestic, 

industrial, 

agriculture, 

recreation 

(multiuse)

4,494.00 1/30/1995

5517 permit CITY OF SAN ANTONIO

industrial, 

agriculture, 

recreation 

(multiuse)

7,500.00 1,000.00 1/30/1995

2019
certificate of 

adjudication
SAN ANTONIO WATER SYSTEM recreation 250 5/30/1995

5532 permit FELIX BRONDER agriculture 2.5 6/27/1995

2153
certificate of 

adjudication
SAN ANTONIO WATER SYSTEM

agriculture, 

other
13,000.00 9/8/1995

2151
certificate of 

adjudication
VERANO LAND GROUP LP

agriculture, 

municipal/ 

domestic, 

industrial 

(multiuse)

1,500.00 11/14/1995

5549 permit BEXAR METROPOLITAN WATER DIST

agriculture, 

municipal/ 

domestic, 

industrial 

(multiuse)

2,250.00 148 3/15/1996

3558 permit THOMAS A KORZEKWA agriculture 25 9/24/1996

5559 permit RALPH MCGREW ET UX agriculture 99 9/24/1996

5211 permit LONE STAR GROWERS LP

municipal/ 

domestic, 

industrial 

(multiuse)

2,900.00 458 2/5/1997
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San Antonio River Basin Water Rights

Water 

Right 

Number

Water Right 

Type
Owner Name Use

Amount in 

Acre-feet 

Per Year

Reservoir 

Capacity in 

Acre-feet

Priority 

Date

5577 permit ROBERT L G WATSON agriculture 420 420 2/19/1997

5587 permit ALOIS D KOLLODZIEJ ET UX agriculture 300 5/19/1997

3732 permit CAPITOL AGGREGATES INC mining 3,304.00 7/22/1997

5596 permit BILLY T MITCHELL agriculture 770 7/23/1997

5611 permit ELIAS DUGI ET UX agriculture 175 8/10/1998

5633 permit JAMES E ALTGELT JR ET UX
agriculture, 

storage
130 200 12/22/1998

5622 permit JAY E BAKER ET AL agriculture 240 4/1/1999

5634 permit CITY OF CONVERSE

industrial, 

agriculture, 

storage

796.97 4.3 6/21/1999

5635 permit MICHAEL PAWELEK agriculture 55 5 6/23/1999

5693 permit RANDOLPH A RUEDRICH agriculture 100 3 7/28/2000

5705 permit SAN ANTONIO WATER SYSTEM other 9/22/2000

5710 permit
GARDENS OF HOLLYWOOD PARK HOA 

INC
recreation 6.79 11/28/2000

5727 permit CURTIS W HOLCOMBE ET AL agriculture 120 1/29/2001

5751 permit GARY MOY agriculture 100 11/12/2001

2130
certificate of 

adjudication
BEXAR-MEDINA-ATASCOSA COS WCID

bed & banks 

authorization
3/29/2002

3881 permit

CURTIS HARRY MAHLA REVOCABLE 

TRUST, ESTATE OF FRANCES WALSH 

MAHLA GEMBLER

agriculture

increase 

maximum 

diversion 

rate

9/8/2003

5833 permit ALDRIDGE NURSERY INC agriculture 2.33 5/10/2004
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San Antonio River Basin Water Rights

Water 

Right 

Number

Water Right 

Type
Owner Name Use

Amount in 

Acre-feet 

Per Year

Reservoir 

Capacity in 

Acre-feet

Priority 

Date

5893 permit
BLANCH DOUBLE DIAMOND 

DEVELOPMENT CORP
recreation 25 8/12/2005

12054 permit SAN ANTONIO RIVER AUTHORITY
navigation, 

recreation
27.6 9/27/2006

5635 permit MICHAEL PAWELEK agriculture 295 2/26/2009

5917 permit SAN ANTONIO RIVER AUTHORITY

municipal/ 

domestic, 

industrial, 

agriculture 

(multiuse)

846

Total Authorized Use

198,895.51

Total Non-consumptive 

Amount

8,705
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Pending Applications in the Guadalupe River Basin
as of March 12, 2013

Application 
No. ApplicantName

Date 
Received

Administratively 
Complete Date Requested Use

Requested 
Diversion 
Amount 

(acre-feet)

Requested 
Storage 

Amount (acre-
feet) Requested Authorizations

12378
GUADALUPE-BLANCO RIVER 
AUTHORITY (IBT, mid-basin) 8/22/2008 12/23/2009 municipal, industrial 75,000 125,000

Divert 75,000 acre-feet from the Guadalupe River, Gonzales County, for municipal 
and industrial purposes, authorize exempt IBT to GBRA's service area and 
authorize up to 125,000 acre-feet of off-channel storage.  

12469
NEW BRAUNFELS UTILITIES -  
REUSE 6/9/2009 11/20/2009

municipal, industrial, 
agriculture 9,408 0

Reuse of 9,408 acre-feet of historic and future surface water-based return flows and 
groundwater-based return flows in Guadalupe County and an exempt IBT

12482
GUADALUPE-BLANCO RIVER 
AUTHORITY (lower basin) 8/5/2009 municipal, industrial 189,484 200,000

Divert 189,484 acre-feet from the Guadalupe River in Calhoun County for municipal 
and industrial purposes. Authorization for up to 200,000 acre-feet of off-channel 
storage.

12689 HSC PIPELINE PARTNERSHIP, LLC 4/5/2011 7/14/2011 30 0
Temporary diversion of 30 acre-feet within a period of 1 year from the Guadalupe 
River, for industrial purposes in DeWitt County

12880
CITY OF KERRVILLE (REUSE and 
ASR) 6/20/2012

industrial, agriculture, and 
municipal 5,044 0

Reuse of 5,044 acre-feet of groundwater based and surface water based return 
flows for industrial, agriculture, and municipal uses and authorization to store the 
diverted return flows in an existing ASR project

12938
RIVER MOUNTAIN RANCH 
PROPERTY OWNERS ASSOCIATION 10/10/2012 1/11/2013 recreation 0 50

Maintain an existing 50 acre-foot reservoir on Spring Creek for recreation purposes 
in Kendall County.

18-1975B
TEXAS PARKS AND WILDLIFE 
DEPARTMENT 12/13/2011

fish hatchery, game 
preserve, irrigation,  
domestic, recreation 5,780 0

Extend or remove the term limit for diversion of 5,780 acre-feet from Stockman 
Springs adjacent to Fessenden Branch for fish hatchery, game preserve, irrigation, 
and domestic purposes. Consumptive use limitation of 400 acre-feet of water per 
year.  The 400 acre-feet of water has a senior priority date.  

18-2001E ROSEMARY H. ROMERO 9/7/2011  0 0

Add a diversion point on the Guadalupe River; add authorization to use the bed and 
banks of an exisitng, authorized reservoir on Camp Meeting Creek; and add a tract 
of land to be irrigated.  

18-2026B CITY OF KERRVILLE (ASR) 4/5/2011 2/14/2013 municpal, industrial 0 0

Add municipal and industrial use, change the diversion point to an existing point on 
the Guadalupe River in Kerr County, and use the water in an authorized ASR 
project.

18-3829A
CANYON REGIONAL WATER 
AUTHORITY 12/10/2010 7/25/2011 municipal 0 0

Add a downstream diversion point on the Guadalupe River in Guadalupe County 
and add municipal use.

18-3845A MARK H. AINSWORTH 10/4/2012
nonconsumptive 
hydroelectric 0 0 Add non-consumptive hydroelectric power.

18-3862A CITY OF VICTORIA 6/22/2009 5/22/2012
municipal, agriculture, 
mining 0 0

Add municipal, agricultural, and mining uses; add a diversion point on the Gudalupe 
River;  add Victoria County; and an exempt IBT; and add authorization to store in off-
channel reservoirs that are authorized by Water Use Permit No. 5466.  Applicant 
also requests authorization to make diversions not currently authorized due to 
streamflow restrictions, and replace that water diverted with groundwater.   

18-3863C
GUADALUPE BLANCO RIVER 
AUTHORITY 2/21/2011 7/5/2012 mining 0 0

Add mining; add DeWitt and Gonzales Counties; add an exempt IBT; add a 
diversion segment on the Guadalupe River in Gonzales, DeWitt, Victoria, Calhoun 
and Refugio Counties.

18-3887E
ALAN CUMMINGS, DBA GREEN 
VALLEY FARMS, A PARTNERSH 12/27/2010 5/25/2012 municipal 0 0 Change the tract to be irrigated and to add municipal use.

3606A CITY OF VICTORIA 6/22/2009 5/22/2012
municipal, agriculture, 
mining 0 0

Add municipal, agricultural, and mining uses; add a diversion point on the 
Gaudalupe River;  add Victoria County; and add authorization to store in off-channel 
reservoirs that are authorized by Water Use Permit No. 5466.  Applicant also 
requests authorization to make diversions not currently authorized due to 
streamflow restrictions, and replace that water diverted with groundwater.   

3606B
VICTORIA COUNTY NAVIGATION 
DISTRICT 5/4/2012 7/2/2012 0 0

Recognize that the District has conveyed all consumptive rights but has retained the 
non-consumptive portion.
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Pending Applications in the Guadalupe River Basin
as of March 12, 2013

new water 270,294 325,050 new storage

reuse 14,452
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Pending Applications in the San Antonio River Basin
as of March 12, 2013

Application 
No. Applicant Name

Date 
Received

Administratively 
Complete Date Requested Use

Requested 
Diversion 
Amount 

(acre-feet)

Requested 
Storage 
Amount 

(acre-feet) Requested Authorization

12607
CIBOLO CREEK MUNICIPAL 
AUTHORITY (REUSE) 6/21/2010 7/25/2011

municipal, industrial, 
agricultural 6,944 0

Reuse of 6,944 acre-feet of historical and future groundwater and surface water based 
return flows in Wilson County for municipal, industrial, and agricultural purposes.  

12692
ELK WATER SUPPLY 
CORPORATION (ASR) 4/18/2011

recharge for potential 
municipal and domestic 
use 14,800 0

Divert 14,800 acre-feet from Leon Creek in Bexar County for recharge of the Edwards 
Aquifer.  

12763 TIMOTHY J. BOLNER 9/23/2011 2/14/2012 recreation, wildlife 0 2.76
Maintain an existing 2.76 acre-foot reservoir on Bexar Creek in Bandera County for 
recreation and wildlife purposes.  

12939 DONALD D. DUGOSH 10/16/2012 agriculture 80 0
Divert 80 acre-feet from the San Antonio River for agriculture purposes to irrigate in 
Karnes County.

19-1931A
SAN ANTONIO RIVER 
AUTHORITY 5/4/2012 industrial and instream 0 0 Add industrial and instream use; add a tract of land to be irrigated in Bexar County.  

19-1931B
SAN ANTONIO RIVER 
AUTHORITY 5/4/2012  0 0 Add an upstream diversion reach on the San Antonio River in Bexar County.  

19-1931C
SAN ANTONIO RIVER 
AUTHORITY 5/4/2012  0 0

Authorize the release of water from storage and a downstream diversion reach on the 
San Antonio River in Bexar County.  

19-1944A
SAN ANTONIO RIVER 
AUTHORITY 5/4/2012 industrial and instream 0 0

Add two downstream diversion points on the San Antonio River; add industrial and 
instream use; and add a tract of land to be irrigated in Bexar County, Texas.  

19-2104C
AUDREY B, JOHN A, AND C 
ERIC LAUTZENHEISER 8/29/2012  0 0 Add a diversion point on the Medina River in Bandera County.  

19-2131A
BEXAR-MEDINA ATASCOSA 
COUNTIES WCID No.1 10/5/2012  0 0

This is a conforming amendment to reflect the capacity of Chacon Reservoir located in 
the Nueces River Basin.  

19-2198A TX WATER RESOURCES, LLC 7/18/2011 7/25/2012

industrial, mining, 
instream, recreation, 
public parks, navigation, 
and game preserves 0 333

Add industrial, mining, instream, recreation, public parks, navigation, and game preserve 
uses; add a diversion segment on the San Antonio River; add Wilson, Karnes, DeWitt, 
and Goliad Counties; add an exempt IBT authorization; and add off-channel 
impoundments.   

19-4768C
SAN ANTONIO WATER 
SYSTEM (REUSE) 11/20/2012  17,923 0

The certificate authorizes a total diversion of 5,000 acre-feet with 506 acre-feet of the 
total amount authorized from O.R. Mitchell Reservoir.  SAWS seeks to increase the 
diversion amount from O.R. Mitchell Reservoir from 506 acre-feet per year to 1,500 acre-
feet per year and to reuse groundwater based return flows to make up for the additional 
diversion.  The total amount authorized 5,000 acre-feet) will not be exceeded.  Note the 
17,923 acre-feet of requested reuse is the total amount of the TPDES permit.  This 
application may be amended to reduce this amount to 1,500 af.

 

3517B
RIDLEY FAMILY RANCHES, 
LTD. 8/25/2011 11/14/2012 add mining and industrial 0 0

Add mining and industrial use; add DeWitt and Karnes Counties; and add an exempt 
IBT.  

4175A
RIDLEY FAMILY RANCHES, 
LTD. 8/25/2011 11/14/2012 add mining and industrial 0 0

Add mining and industrial use; add DeWitt and Karnes Counties; and add an exempt 
IBT.  

4176B DELBERT J. KELLER 8/17/2012 2/13/2013 mining 0 0 Add mining use in Wilson County.

5549C
SAWS & TCP III STRAUS 
MEDINA, LLC 11/7/2011 11/26/2012

recreation, public parks, 
game preserve 0 0

Remove the right of diversion from three reservoirs, but retain the right to maintain 
Reservoir 1 and Reservoir 2 and to divert 2.250 acre-feet from the Medina River; add 
recreation, public parks, and game preserve use to Reservoirs 1 and 2.

 

new water 14,880 336 new storage

reuse water 24,867
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Recent Permits in the Guadalupe and San Antonio River Basins 

Temporary Permits in South Texas Watermaster Area 

San Antonio River Basin 
The most recent three temporary permits issued by the South Texas Watermaster in the San 
Antonio River Basin are shown in the table below. 
 

Permittee Date 
Willbros Construction, LLC 12/13/2012 
V.K. Knowlton Construction and Utilities, Inc. 1/4/2013 
Trunkline Gas Company, LLC 1/28/2013 

 

Willbros Construction is authorized to divert 5 acre-feet of water at a maximum rate of 
1,500 gpm from the San Antonio River in Karnes County for industrial purposes for a 
four month period. 

V.K. Knowlton Construction and Utilities, Inc. is authorized to divert 1.2 acre-feet at a 
maximum diversion rate of 300 gpm from San Geronimo Creek, tributary of the Medina 
River in Medina County for irrigation purposes for a five month period. 

Trunkline Gas Company, LLC is authorized to divert 6.28 acre-feet of water at a 
maximum rate of 1,800 gpm from the San Antonio River in Goliad County for industrial 
(hydrostatic testing) purposes for a one year period. 

 

Guadalupe River Basin 

The most recent three temporary permits issued by the South Texas Watermaster in the 
Guadalupe River Basin are shown in the table below. 
 

Permittee Date 
Texas Water Resources, LLC 2/4/2013 
Texas Water Resources, LLC 2/4/2013 
Texas Water Resources, LLC 2/4/2013 

 

Texas Water Resources, LLC has three permits, each authorizing diversion of 10 acre-
feet at a maximum rate of 1,500 gpm from the Guadalupe River in Gonzales County for 
mining purposes. 

Temporary Permits issued by Water Rights Permitting Section 

WRPA has not issued any temporary permits in the Guadalupe or San Antonio River 
Basins in the past six months. 

Recent Permit Amendments 

San Antonio River Basin 

Water Right Number Date Granted Owner 
Permit 4161A 1/17/2013 Joyce Ann Anderson 
Permit 5044A 11/12/2012 Ridley Family Ranches, LTD. 
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Recent Permits in the Guadalupe and San Antonio River Basins 

Permit 4161 authorized diversion of 90 acre-feet of water from the San Antonio River for 
agricultural purposes in Karnes County.  The permit was amended to add authorization 
to store the water in an off-channel reservoir, to add a place of use in Wilson and Karnes 
Counties and an exempt interbasin transfer to the Guadalupe and Nueces River Basins 
and the San Antonio-Nueces Coastal Basins within Wilson and Karnes Counties.  The 
permit was also amended to add mining use and an additional diversion point on the 
San Antonio River.  The existing special condition limiting diversions to those times 
there is water flowing over GBRA’s saltwater barrier was not changed and no new 
instream flow requirement was added. 

Permit 5044 authorized diversion of 150 acre-feet per year for agricultural purposes in 
Karnes County.  The permit was amended to add a place of use in DeWitt and Karnes 
Counties, and to add an exempt interbasin transfer to the Guadalupe, Nueces and 
Lavaca River Basins and the Lavaca-Guadalupe and San Antonio-Nueces Coastal Basins 
within DeWitt and Karnes Counties.  The permit was also amended to add mining use 
and an additional diversion point.  The existing special condition limiting diversions to 
those times there is water flowing over GBRA’s saltwater barrier was not changed and 
no new instream flow requirement was added. 

Guadalupe River Basin 

Water Right Number Date Granted Owner 
Permit 5394D 2/7/2013 Upper Guadalupe River Authority 
Certificate 18-3839B 1/10/2013 City Of Seguin 

 

Upper Guadalupe River Authority’s (UGRA) portion of Permit 5394 authorized the 
diversion of 2,000 acre-feet per year from the Guadalupe River in Kerr County for 
municipal use and/or injection into an aquifer for subsequent retrieval for municipal 
use.  The permit included a special condition limiting UGRA’s ability to contract water 
to the City of Kerrville in Kerr County.  The permit was amended to remove the special 
condition and allow UGRA to contract water to the City of Kerrville.  The existing 
instream flow requirements were not changed and no new instream flow requirements 
were added. 

Certificate 18-3839 authorized the City of Seguin to maintain a reservoir, divert 200 
acre-feet for agricultural purposes, 7,000 for municipal purposes and to use water that 
passes through the dam for hydroelectric generation.  The City agreed in 1998 to 
subordinate its hydroelectric use to the Guadalupe Blanco River Authority’s Certificate 
18-2074 for Canyon Reservoir.  The certificate was amended to make the City’s 
hydroelectric generation use a non-priority right.  No new instream flow requirements 
were added. 
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Recent Permits in the Guadalupe and San Antonio River Basins 

Term Permits Issued in the Past Five Years 

Guadalupe River Basin 

Water Right Number Date Granted Owner 

Permit 5394D 2/7/2013 Upper Guadalupe River Authority 
Certificate 18-2002C 5/14/2010 Comanche Trace Ranch & Golf Club LLLP 
Certificate 18-2001D 8/21/2009 Rosemary H Romero 

 

Upper Guadalupe River Authority’s (UGRA) portion of Permit 5394 authorized the 
diversion of 2,000 acre-feet per year from the Guadalupe River in Kerr County for 
municipal use and/or injection into an aquifer for subsequent retrieval for municipal 
use.  The permit included a special condition limiting UGRA’s ability to contract water 
to the City of Kerrville in Kerr County.  The permit was amended to remove the special 
condition and allow UGRA to contract water to the City of Kerrville.  The existing 
instream flow requirements were not changed and no new instream flow requirements 
were added.  The permit is subject to maintenance of a subordination agreement with 
the Guadalupe Blanco River Authority. 

Certificate 18-2002, as amended twice, authorized six on-channel and five off-channel 
reservoirs and the diversion of 136 acre-feet of water for agricultural, storage, and 
recreational purposes from the Guadalupe River in Kerr County.  The certificate was 
further amended to authorize six additional on-channel reservoirs and one additional 
off-channel reservoir, and to authorize the use of the bed and banks to convey, circulate 
and recirculate 104 acre-feet of contract water.  The additional 104 acre-feet of water is 
contracted from the owner of Certificate 18-2001.  The contract water is subject to 
maintenance of a subordination agreement with the Guadalupe Blanco River Authority.  
Use of the contract water is subject to the existing instream flow requirements in 
Certificate 18-2001. 

Certificate 18-2001, as amended three times, authorized the diversion of 295 acre-feet of 
water for agricultural purposes from the Guadalupe River in Kerr County.  A 150 acre-
foot portion was authorized for use by another water right holder.  The certificate was 
further amended, based on a contract, to authorize the use of an additional 104 acre-feet 
of water by the owner of Certificate 18-2002.  Use of the contract water is subject to the 
existing instream flow requirements in Certificate 18-2001. 

San Antonio River Basin 

 

Water Right Number Date Granted Owner 

Permit 12511 5/27/2011 Enduring Resources LLC 
Certificate 19-1965B 4/18/2011 PVG 2008 LLC 

Permit 5635A 9/15/2009 Michael Pawelek 

 

Permit 12511 authorizes the diversion of 200 acre-feet of water from the San Antonio 
River in Karnes County for an eight year period for mining purposes in Karnes, Bee, and 
DeWitt Counties.  The permit also authorizes an exempt interbasin transfer to those 
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Recent Permits in the Guadalupe and San Antonio River Basins 

portions of the Guadalupe and Nueces Basins and the San Antonio-Nueces Coastal 
Basin within Karnes, Bee and DeWitt Counties.  Diversion of water is subject to 
instream flow requirements. 

Certificate 19-1965, as amended, authorized diversion of 300 acre-feet of water from 
Salado Creek for agricultural purposes in Bexar County.  The certificate was amended, 
pursuant to a contract, to add a diversion point and storage in an off-channel reservoir 
and add a new place of use being additional acres to be irrigated.  There are no instream 
flow requirements in either the certificate or the amendment. 

Permit 5635 authorized diversion of 55 acre-feet of water on a perpetual basis and 295 
acre-feet of water for a ten year period from Cibolo Creek in Karnes County.  The permit 
included instream flow requirements.  The permit was amended to extend the ten year 
term for another ten years.  The instream flow requirements were increased for the 295 
acre-feet of term water.  
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