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THE ATTORNEY GHNERAI, 

M. L. Brockette Gpen Record8 Decision No. 173 The Ronorable 
Commissioner 
Texa8 Education Agency 
201 Ba8t Eleventh Street 
Amtin, Texa8 78701 

OFTEXAS 

September 2, 1977 

Re: Whether financial 
Irtatements submitted to 
the Texa8 Bducation Agency 
by proprietary 8chools 
are public under the 
Open Recordm Act. 

Dear Comniesioner brockette: 

Purwant to section 7 of article 6252-17a, V.T.C.S., 
the Open Record8 Act, you reque8t our decirion on whether 
financial 8tatcrpent8 8uhritted to the Texa8 Education Agency 
by certain propridtary 8chool8 are excepted from required 
public di8ClO8Ure by the exception in 8ection 3(a)(lO) or 
any other exception in the Act. 

The TeXa8 Bduc8tion Agency collect8 financial 8tatements 
froa proprietary l chool8 in order to comply with the require- 
ment of the Texa8 Proprietary School Act that,xchoolr,'applying 
for a certificate ru8t furni8h the TBA admini8trator 8uch 
information a8 he may require to determine that the 8chool 
meets variou8 statutory criteria, including a ehowing that 
'(I [tJhe echool is financially eound and capable of fulfilling 
its commitment8 for training." Education Code 99 32.32, 
3233(i). 

The TeX&8 Education Agency ha8 promulgated regulation8 
pureuant to it8 general rule-making authority under the 
TeXa8 Proprietary School Act, Education Code, eection 
JL.LZ. Standard XIB of the.Guideline8 'and Minimum Standardi 
~tgm:t~io;f Texa8 Propr‘ietaru Schoz -8 in 

All financi81 data 8ubmitted to the 
Director by the owner' #hall be confi- 
dential to the Texa8 Education Agency. 
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It 18 8uggeeted that thi8 prOVi8ion make8 the information 
confidential by law within the exemption in 8ection 3(a) (1). 
The Texas Supreme Court rejected this argument in Industrial 
Foundation of the South 5 Texas Induetrial Accident Board, -- 
540 S.W.Zd 668, 67-x. 1976). The court held: 

While a rule may have the force and effect 
of a statute in other contexts, we do not 
believe that a governmental agency may bring 
it8 information within exception 3(a) (1) by 
the promulgation of a rule. To imply 8uch 
authority merely from general rule-making 
power8 would be to allow the agency to cir- 
cumvent the very purpose of the'Dpen Record8 
Act. Abeent a more specific grant of 
authority from the Legislature to make such 
a rule, the rule must yield to the 8tatute. 
(Footnotes omitted). 

We are unable to find any ntatute, constitutional 
principle, or judicial decilrion which make8 this information 
confidential by law to bring it within.exemption 3(a) (1). 

Section 3(a) (10) except8 from required public di8cloeure: 

[T]rade eecret.8 and commercial or financial 
information obtained from a,pereon and 
privileged or confidential by etatute or 
judicial deoi8ion. . . . (Emphmda). 

With the exception of the emphasized language, this 
~provision is identical to the federal exemption in the Freedom 
of Information Act on which it was modeled. 5 U.S.C. S 552(b)(4). 
We have said that because of the emphasized language, "it is 
unlikely that, as preeently written,~ 5 3(a) (10) exempts from 
disclosure any information not already exempt. under 5 3(a) (l)." 
Attorney General Opinion H-258 (1974) at 6. 

However, in Open Records Decision No. 107 (19751, we 
held that thi8 exception w&8 applicable to current grain 
warehou8e inventory information. The facts presented 
indicated that'8uch inventory information 18 a key factor in 
that particular bu8ine88. We based our deci8ion on the 
8imilarity of section 3(a)(lO) to the federal exemption, 
the expre88 8tatement8 of intention to include inventory 
information in the federal legislative history, the federal 
court decision8 applying the federal exemption to the 8ame 

* type of information, and the facts in the particular case. 
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Even if we look to the federal cases for a judicial 
deci8ion to 8ati8fy the requirement of oection 3(a) (101, 
a8 the fact8 warranted in open Record8 Deci8ion No. 107, we 
do not believe that the financial statement8 of proprietary 
school8 meet the requirement8 which have been developed by 
the federal court8 for application of their similar exception. 

The leading federal ca8e of National Park8 and Conser- 
vation Association v. Morton, 499 F.2d i6 5~7i5X.-Fzr33lTrpTQ) 
-18hed the folEw=andard for determining the 
confidentiality of financial information: 

[C]ommercial or financial matter 18 'con- 
fidential' for purpo8e8 of the exemption if 
disclo8ure of the information is likely to 
have either of the following effects: (1) 
to impair the Government's ability to obtain 
nece8sary information in the future: or 
(2) to cau8e 8Ub8tantid harm tb the 
competitive po8ition of the person from 
whom the information wae obtained. 
770. (Footnote8 omitted). 

g. at 

The firrrt of thelle effect8 i8 not likely in the ca8e of 
proprietary school8, becau8e the Proprietary School Act 
requires a finding that the 8chool 18 financially sound 
before an application may be approved. Education Code 
S 32.3311). Since the 8chool8 have no choice but to 8Ubmit 
the information, disclosure will not affect the State'8 
ability to obtain it, a8 it might if eubmi88ion of the 
information were entirely voluntary.- Even in a case of 
voluntary 8ubmiSSiOn of similar information, we held that 
no exemption applied. Attorney General Opinion H-258 (1974). 

We.observe that the second part of this test is very 
similar to the section 3(a) (4) exception which applies to 
"information which, if releaeed, would give advantage to 
competitors or bidder8. . . .* 

The original reque8t &TI thi8 caee wa8 modified to epecify 
the particular 8chool8 whose record8 are 8ought. The owner8 
of the8e school8 were notified of the reque8t and given an op- 
portunity to 8ukdnit any information or argument8 aa to the ap- 
plicability of the exception8 claimed.by the Agency. One 
responre warn received, 8tating agreement with the Agency'8 
po8ition, but no'l8gal authority or fact wa8 crubmitted to 
8upport an exception. Neither the Agency nor the 8chools 
involved have demon8trated that di8clo8are of this information 

. 
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is likely to cau8e 8ub8tantial harm to the competitive posi- 
tion of the penon from whom the information wa8 obtained. 
See Attorney General Opinion Ii-436 (1974); Open Record8 
~i8ion No. 124 (1976)r Open Record8 Decision No. 95 (1975). 

The Proprietary School Act requires that a school be 
financially mound in order to obtain a certificate of approval 
to operate. Education Code S 32.33(i). It appear8 that the 
Legislature intended to eliminate queetionable or unknown 
financial mtatu8 a8 a legitimate competitive factor in the 
proprietary 8chool bu8ine88 , a8 it has in other situation8 
where the financial 8OUl¶dne8S of an institution 18 Of 8Ub8t&n- 
tial public conern. For example, financial 8tatement8 are 
routinely requir8d to be dimclo8ed by corporation8 under 
federal and state 8ecuritie8 law8. See 15 U.S.C. SS 77, 78; 
V.T.C.S. art. 581-1, et 8eq. 

- 

It 18 our deci8ion that the information is not excepted 
from di8ClO8Ure by 8ection 3(a) (10). For the rea8on8 
expremeed above,'neither do we believe the 8ection I(a) (4) 
exception to be applicable. 

☺OHN L. HILL 
Attorney General of Texas 

KENDALL, First Aesistant 

C ROBERT HRATR Chairman .' 
Opinion Convaitt~e 
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