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The Attorney General of Texas 

MARK WHITE 
tomay General 

December 4, 1979 

Mr. Gerald W. Ward Open Records Decision No, ORD-2 3 0 
Superintendent of Schools 
Fort Worth Independent School District Re: Whether investigative file 
3210 West Lancaster and report of charges against 
Port Worth, Texas 76107 employees is public information. 

Dear Mr. Ward: 

You request our decision under eection 7 of article 625247a, V.T.C.S., 
the Texas Open Records Act, on whether an investigation into allegations of 
misuse of school district employees and materials is excepted from required 
public disclosure. 

A series of articles published by the Fort Worth Star-Telegram made 
charges of the mirapplication of school district services and materials by 
certain administrative employees to their persoti’use. As a result of these 
chargee the School Disbict Board directed its lawyers by formal resolution 
to make “a factual, impartial and thorough investigation of all such charges 
and allegations and report to this Board their findings of such facts . . . .” 
The attorneys for the district conducted an atensive investigation in which 
all maintenance department employees were contact& 79 witnesses were 
interviewed and their statements naorded, from these 73 affidavits were 
prepared and signed, and 3 sworn statements were prepared. The attorneys 
prepared and arbmitted a report of their investigation to the board, This 
report consists of a general statement describing the method by which the 
investigation was conducted. Attached to this general statement are 
separate reporta an the investigation into specific charges and allegations of 
misapplication of materials and services made agatnst four admintstratcrs. 
These separate reports set out the allegation of misconduct, followed by 
excerpts from the statements of witnesses who are identified only by 
number. This is followed by a summary statement of the facts bearing on 
the question. The affidavits of the administrators whose conduct was at 
issue are attached to these separate reports. Some affidavits of othar 
ritnewms are aLso included 

The board received and considered ths report at a meeting closed to 
the public under section 2(g) of article 6252-l7, V.T.C.S., and at a 
subsequent open meeting made a statement of its conclusions based on the 
report. The board concluded that: 
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The Board of Education finds there b no evidence to support the 
charges and allegations made by a Star-Telegram reporter 
regarding the serious misuse of Fort Worth Indapendcnt School 
District materials and employees for personal benefit. We feel 
that the thorough investigation conducted by our attorneys showed 
some minor errors in judgment but no serious abuses of school 
policy Q criminal activity came to light. 

The board went on to adopt as its policy a directive by the Superintendent 
prohibiting the doing of work in the school maintenance shops for individuals and 
forbidding the sale of school property from the warehouse or maintenance shops, 

The Executive Editor of the Fort Worth Star-Telegram made a written raptest for 
acceas to (1) the report by the attorneys; (2) the tapes of the statements taken; (3) the 
transcripts made of the tapes; (4) all affidavits; (5) all sworn statements; (6) the invoices 
and cancelled checks, referred to in the board’s public statement relating to labor and 
materials used in building a cottage for one administrator; and (7) cancelled chew 
showing payment for labor and materials for building a monkey cage for another. The 
brief submitted for the Star-Telegram specifies that tha names of the persons who ma& 
statements are not sought in the request. 

The brief of the requestor summa&es the issue posed as follows: 

This ‘request involves a situation in which serious charges were 
ma& against persons holding high-level positions of responsibility 
in a governmental body. The governing board of the governmental 
body exonerated the employees of wrongdoing, allegedly on the 
basis of the records at bsue here. The Star-Telegram respectfully 
submits that the public is entitled to know the contents of these 
reports in ader that it may decide for itself whether ur not the 
conclusions of the school board were erect.. . . 

The school district declines to disclose the report of the investigation and the tapes, 
transcripts, affidavits and statements, and contends that a number of aceptions are 
applicable which permit all of the investigative materials to be withheld from public 
disclosure. 

The district contends that the investigative report pre 
excepted from required public disclosure under section; 3 r 

ed by the attorneys is 
X1u as an intra-agency 

memorandum. The report was directed to be, and is, wholly factual and does not contain 
the type of opinion, advice, or recommendation on policy matters which this exception 
was designed to protect This exception does not apply to purely factual matter. 
Attorney General Opinion Ii-436 (1974). See e. %air Records Decision Nos. 225, 222 ? 
(1979). This report is not excepted under se&on 

The district contends that the investigative report is excepted from required public 
disclosure as information deemed confidential by law, specifically as information within 
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the constitutional right of privacy as described by tha court in Industrial Foundation of the 
South v. Texas Industrial Accident Boar& 540 S.W.2d 666 (Tex. 1976). This case makes it 
clear that the constitutional right of privacy is a very limited right, extending only to 
fundamental “zones of privacy,” which have thus far anly included activities relating to 
marriage, procreation, contraception, family relationships, and child rearing and 
education. g at 679. There is no authority to support the contentiat tlmt factual 
information concemhtg alleged misuse of school district materials and services is 
protected by a constitutional right of privacy. K?ither do we believe that the information 
in the report is within the common law tort right of. .privacy which was held in the 
Industrial Poundatian case to permit some information to be withheld under section 3(a)& 

Gpen Records Decision No. 219 fl978) this office held that a report of a special audit 
~ncerning purchasing practices and prdedures could not be withheld under secticn 3(a)(l) 
on the basis of a privacy interest in avoiding embarramment which might arise by 
implication from the way in which government businem is conducted. 

The district alas contends that the report of the investigation is excepted under 
sections 3taXl) and 3faX7) by the attorney-client privilege. In Open Records Decision No. 
210 69781, a school superintendent sought accem to correspondence between a school 
district and its attorney concerning an investigation and report concerning alleged 
misconduct by the superintendent. The informatiat there was held to be within the 
attorney-client privilege and excepted from disclosure to the superintendent under section 
3(a)(l). While the information involved there was facially similar to that involved here, 
the report in that ease went well beyond a purely factual report, and consisted in large 
psrt of legal advice and recommendations based upon the investigation made. Open 
Records Decision No. 200 (1976) also recognized the attorney-client privilege in 
correspondence between a school board and its attorney in which legal advice was soqht 
and given. Here, while the investigation was conducted by attorneys and reflects their 
skills, the report is a purely factual investigation, and doas not contain legal advice or 
opinion. This office held in Open Records Decision No. 60 0975) that section 3(a)(7) did 
not apply to a factuel investigation by an agency. See Kent Corporation v. N.L+R.B., 530 
P.2d 612 (5th Cir. 19761, cert. defy, 429 U.S. 920 (factthat document written by attorney 
does not exempt it as attorney work product under federal Free&m of Information Act)i 
Associated Dry Goods Corn. v. N.L.R.B., 455 P. Supp. 602 f&D. N.Y. 1979) (notes of 
interview not excepted merely because taken by attorney). It is our decision that the 
reocft is not excepted under section 3faKl) or 3(a)(7) because of an attorney-client 
privilege. 

The district contends that the investigative report 19 excapted under 3(a)(2) which 
excepts: 

(2) information in personnel files, the dbclos~re of which would 
constitute a clearly unwarranted invasion of psl%onal privacy.. . . 

In determining what privacy interests of an employee were tntended to be protected 
under this exception, this office has construed and applied it in light of, and in harmony 
with, that related provision in the Gpen Meetings Act, V.T.C.S. art. 6252-17, S 2(gx which 
permits the public to be excluded from meetings in 
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. . . cases involving the appointmatt, employment, evaluation, 
reassignment, duties, discipline, or dbmbaal of a public officer or 
employee Q to hear complaints or charges against mush officer Q 
employea.... 

Open Records Decision Nos. 206 (1976) (details of investigation of complaint of police 
misconduct are not public); 191fl976) (employee grievance and statements alleging sexual 
harramment not public); lfll(1977) (statements of police officers charged with misconduct 
are not public); 178 EL9771 fchsrges in audit against identifiable employee are not public); 
163 fl977) (complaints and charges by Mexia State -School employees against other 
employees not public); 159 a9m (investigation of rumors of illegal or improper conduct by 
candidate for chief of police not public); R5 0975) (investigation of e&gations against 
employee not public); 106 0975) (investigation of complaint against peace officers not 
public, but final dipositi~ b); 193 6975) (identity of employee evaluated in dosed 
meeting not public); 61 0975) (parts of school board committee report reflecting 
complaints and charges against employees not public); 68 (1975) (letter of resignation not 
public); 60 0974) (portion of minutes dkdhg discussion of parsonnel matters not public). 

While we generally agree with these decisions ttmt a govanmental body may . 
ordinarily investigate and resolve personnel matte- internally, and that an employee has a 
legitimate privacy interest in not having the &tails of evaluations of his performance of 
duties made public, we must not lose sight of the purpose of the Open Records Act, nor 
should we ignore the limited scope of thts aception. Section 1 of the Act declares that 
the public is entitled to “full and complete information regarding the affairs of 
government and official acts of those who represent them as public officials and 
employees.” 

. The phrase “informatian in parsonnal fflas” has bean given an apansive definition 
for purposes of impkmenting an employee% right of accesa to information concerning his 
own employment relatiauhip. Sea Opan Records Decision Noa l91U978); 172 0977); 133 
U976);llS 0975); 56, 310974). &ever, the phrase does not nmasarily have the same 
expansive scope for purposes of shtelding information from public mectia In this case, 
we believe that it would stretch the exception fa ninformation in personna files” beyond 
its permissible scope to extend it to all information gathered in an investigation of an 
entire department stemming from public charges of serious misuse of public materials and 
services for personal use. 1 

This exception by its exprem language requires a determirmtion that disclosure Of 
the information involved would be a “clearly unwarranted invasion of personal privacy.” In 
this case, the charges and allegations of misconduct psainst four tigh administrators were 
publicly made, and any embarramment stemming from such charges being made has 
already occurred. The board of the district hss made an atensive investigation of the 
charges, at a cost of $17,638.46, and based on this investigation has determined that “there 
b co evidence to support the charge4 . . . regarding the serious misuse of.. . materials 
and employees for personal benefit n However, the board declines to present any factual 
basis for this conclusion. We cannot agree that disclosure of the report of the factual 
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investigation, whioh does not identify the witneses, but only those indlvidual# whae 
conduct was at issue, would ba a “clearly rnwarmnted invasion of persona3 privacy.” On 
the contrary, we believe tha public interest in the facts of this case warrants whateva 
minimal invasion of privacy that might be involved in disclosing the inffxmation on which 
the board determined there was no serious misuse of public property or sawiea 

In regard to the tapes, transcripts, affidavits, and swam statements, we believe 
there B a significant interest protected under the Open Records Act which precludes their 
disclceure. It is that of encouraging psrsons to report pomible misconduct without their 
identity being disclosed. This interest is protected by rtiagnizing the infarmer’s privilege, 
which this office lws previously recognized and applied as makii information confidential 
under section s(a)(l). e Open Records Decision NDS, 193 0979); 172 0977). 

We believe the proper balance can be achieved in this irwtance by holding that the 
factual investigative report presented to the board is public, including the affidavits of 
the four administrators whose conduct was at issue, and including the copies of the checks 
held by the School District as to payment for supplies and labor for the monkey cage, but 
that the tapes, transcripts, affidavits, and swam statements of persons other tlmn those 
on whom the investigation foaused are exceptid from required public dbdosure under 
section 3(a)(l) on ths basis of the informa’s privilege. 

/zjgz&4 

Attorney General of Texas 

JOHN W. FAINTER, JR. 
First Assistant Attorney General 

TED L. HARTLEY 
Executive Assistant Attorney General 

Prepared by William G Reid 
Assistant Attorney General 
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