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The Attorney General of Texas 

December 8, 1981 

Hmorsblc Elor Soderberg 
Genetsl Ilansger 
Lover Colorado River Authority 
P. 0. Box 220 
Austin, Texas 78767 

Open Records Dccieion No. 292 

RS: Whether contract held by 
the LCRA under an sgteement to 
msintsin confidentislity ir 
excepted from public dis- 
closure 1 Tder the Open Records 
Act 

Desr Nr. Soderberg: 

You hsvs received s forms1 request under the Open Records Act, 
article 6252-17s. V.T.C.S.. for e copy of s certain contrect in your 
poseeesion. Thie contract is between the Texlsnd Electric Cooperstivr 
and the Shell Oil Company. You ask vhethcr it must be released. 

Because our snsver turns upon the psrticulsr fscts set out in 
various materials submitted to this office, ve vi11 recite those facts 
in some detsil. Prior to obtaining e copy of the contract in 
question. the Lover Colorado River Authority (hereinsfter “LCRA”) 
engsged in extended negotistions vith Texlsnd concerning it8 propoeed 
lignite-fired electric generating plant. In order to determine the 
viebilfty of ouch e plsnt, LCRA eought. smong other thinge. to l xsmine 
its eource of fuel. Upon eseertainlng that Texlend hsd entered into e 
contrsct vith Shell Oil Compsny for the aupply of lignite, LCRA 
requested l copy of that contract so that it could review the 
informstlon conteined therein. Initially. Shell objected to the 
release of this contract; efter extensive negotiationa, however. Shell 
and Texlsnd sgreed. subject to LCRA’e expreee promise to msintein the 
confidentislity of the contrsct, to let LCRA revlev it to determine 
the economic fessibility of the Texlond plsnt snd to decide vhether to 
join In the project. As of the date of your requeet letter, LCRA bed 
not completed ite evaluation end therefore bed not entered into sny 
contrsctusl srrsngement vith either Texlsnd or Shell. We undarstsnd 
that thie atate of facts hse not eincc changed. 

In a brief submitted to this office , couneel for Shell makes the 
f ollwing polntm: 

1. The contrsct end it8 exhibit6 contain 
very sensitive informstion such se the price of 
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lignite, the pricing txructurs utilized by Shell. 
price ercslstion mechanisms, dsts concetming the 
qusntlty and quality of teserves. information 
pertaining to the quantity and quality of 
deliverier to be msde under the contract and 
technical matters involving mine operstlons. 

2. Shell .docs not customsrily reveal it8 

sales contracts or their contents and, vithout 
exception, includes a confidentiality provision in 
them. 

3. Shell vss not obligated to furnish the 
contract to LCRA snd would not have done so 
vithout s8sursnces that it would be held in 
confidence. 

. . . . 

5. The gulf coast lignite market is just 
opening up. The contrsct is the first one if its 
kind in the stste of Texsa. To mske it svsilsble 
to the public under [the Open Records Act] would 
severely dsmsge Shell’s competitive position in 
the gulf coast lignite market plscs. 

A copy of the confidentislity agreement betveen LCRA and Shell vsa 
slso submitted. 

We believe Open Records DecisionNo. 256 (19gO) is disporitive of 
this mstter. That decision involved a job msrkst rurvey undertaken by 
the city of Dsllss to determine vhether the sslsrier it paid to 
photogrspberr and darkroom technieisns vere comparable to sslsries In 
private industry. Part of the uterisls in question vere longhsnd 
notes reflecting vsge rats information acquired from the employera who 
vere contacted. 

Open Records Decision No. 256 concluded that this informstion was 
excepted from disclosure under section 3(a)(lO) of the Open Records 
Act, AS: 

trede secrete and colrmerciol or f insncisl 
inform&ion obtsined from a pereon and privileged 
or confidential by statute or by judicisl 
decision. 

The decision relied prlmsrily upon National Parks and 
Conservation Association v. Uorton, 498 P.2d 765 (D.C. Cir. 1974). a 
leading case involving the Federal Freedom of Informstion Act vhich 
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estsblished the folloving standard for determining the confidentislity 
of colrPercis1 and fineacisl informstion: 

[CJommerclal or financial matter is ‘confidential’ 
for purposes of the exemption if disclosure of the 
information is likely to hsve either of the 
folloving effects: (1) to impair the Government’s 
ability to obtain necessary information in the 
future; or (2) to cause substantial harm to the 
competitive position of the person from vhom the 
information vss obtained. 

Id. at 770. In support of its contention that the longhand notes 
zld be withheld, the city argued that no city ordinance required 
private employers to cooperate vith city officisls in a job market 
survey, that each employer vas assured that the confidentiality of his 
ansvcrs vould be maintained, and that the city could not conduct 
complete job market surveys In the future if companles nnev that 
salary data was disclosable. Open Records Decision No. 256 concluded 
that inasmuch as the release of information reflecting vsge rates paid 
by individual employers vss likely to impair the city’s ability to 
obtain essential information in the future, the longhand notes 
reflecting this Information could be vithheld. 

We believe the reasoning of Open Records Decision No. 256 and the 
National Parks case is applicable in this instance. There can be no 
question that LCRA must be able to acquire this type of information in 
order properly to perform its duties in serving the public. IL is 
also abundantlv clear that. but for the confidentialitv sRreement. 
LCRA would never have acquired a copy of this 
Our examination of the copy of the contract that 
assessment of the psrtlculsr facts here involved 
of the standards set forth In the National Parks 
this instance. We therefore conclude that you 
copy of the contract in your possession. 

m?-&* 

Attorney General of Texas 
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contract for reviev; 
you submltted and our 
convince us thst both 
case have been me= 
need not release the 

JODN W. FAINTER, JR: 
First Assistant Attorney General 

RICHARD E. GRAY III 
Executive Assistant Attorney CsnCrSl 
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Prepared by Jon Bible 
Assistsnt Attorney General 
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