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An Equal Opponupityl 
*llirm*llw *ction EmPlOW 

Mr.. Woodrow W. Uizc . Open Records Decision No. 308 
Executive Director 
T- State Road of Bcgistretioa UC: I&ether investigstion of 

for Professions1 Engineers licenecc msde by Texss Bosrd of 
P. 0. Drsver 18329 Rcgistrstiw for Professionrl 
Alstio, Tslue 78741 Engineers is l vsilable to the 

public 
:. 

Dmr Mr. Hizc: 

You beve requested our decision under the Open Records ~ci. 
erticle 6252-17s. V.T.C.S.. ss to whether en investigstion of a. 
licensee msde by the Texss Boerd of Uegistretion for Rofessional 

' Engineers is'evsileble to that licensee. 

In 1977. the bosrd conducted en in-house investigstion of the 
conduct of one of its licensees while he vas employed by the Texas 
Water Quelity Boerd. You do not contest public sccess to most of the 
report tbst resulted. YOU contmd only thst certsin marked portions 
of the invest&story report l re excepted from disclosure by secrions 
S(a)(l) end 3(i)(ll) of the Open Records Act. 

In your request, you euggest thst psrts of the report "reflect 
ooorces of ecmplsi8t. inforution wt- yet reveeled end dcemd 
didentiel and protocted uuder section 3(a)(l).* Although tbe 
.ipforur'e-privilege eht be :eppliceble to informstim generated in 
l dministretive iavestigetions. Open Records Decision Uo. 279 (1981). 
aooe of the pssssges you hsve urked provide l buis for identifying 
any privet8 ~ioformamt because tbe source of the informsnt is elwsys 
Mentified es aa "mnony6oum uller." Section 3(s)(l). however. slso 
wbrwes the right of privacy. 

We hsve frequently observed thst the Texas Supreme Court. in 
Industrisl Poundetion of .the South V. Texss Industriel Accident Board, 
540 S.U.Zd 668 (Tex. 1976) [hereinsfter referred to es 1~~1. 
recognized.tvo distinct kinds of privscy - constitutionel and &ii&,;; 
law. ., Open Recorde Decision Uos. 273. 264 (1981); 257 (1980). The 
material l L issue here is clesrly not protected’by l c o nstitutio na l 

right of privecy. See Open Records Decision No. 257 (1980). Neither 
do we believe that= sstisfies the test for the type of cormon law 
privscy deslt with by the court in M, M. The court declared 
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that, in order to be excepted from disclosure by a right of cowon law 
privacy, inforastion must contain intiaste snd l absrrsssing fscts. the 
publication of which would be offensive to A person of ordinary 
sensibilities, end. in addition. it aust be of no legitiaste concern 
to the public.' Id. et 685. In our opinion, the infonnstion you have 
urbed does not z these requirements. 

In IAB, however. the court had noted four utegories of privscy 
recognixadby Professor Praiser: (1) intrusioa upon 8 plaintiff's 
seclusioa or solitude, or into his private sffsirs; (2) public 
disclosure of emb~rrss~ing private fscts about plsintiff; (3) 
publicity which plsces plsintiff in e false light in the public eye; 
sad (4) appropriation, for defendsnt's sdventsge, of plsintiff's nsae 
or likeaess. Id. et 682. 
(1960). 

Sac Prosser. Privacy, 48 D.Csl.L.itev. 383 
The %n lsw privscys interest adopted by the supreae 

court in IM VAA the secoad type of privacy under Proseer’s 
clsssificstioa. As to the third type of 'privscy, which protects in 
iadividusl froa being plsced in A false light, Prosser ssid that "the 
interest -protected is clesrly that of reputstion, with the ssne 
overtones of mental distress se in defsmstion." "False light" 
information differs froa privste inforastioa "in that one involves 
truth end the other lies, one private or secret facts snd the other 
19ventioa.u Prosser. m. 8t 400. 

; . . _ 
Ia our opinion, the supreme court would, in sn sppropriste 

iastsnce , apply the "fslse light" privacy stsndsrd to inforastion 
requested under the Opea gecords Act. We believe, therefore. that it 
is proper to detarmiae whether the inforastion at issue here is 
excepted fra disclosure AS iaformstioa plachq A(I individusl la A 
fslse light. Dalihe s court, we cannot ordinsrily deteraine the truth 
or fslsity of psrticulsr, iaformstioa. but where. es bare. (1) the 
iaformstioa is corunicsted to e public body by so saonymus source; 
(2) the sgency xslms l deterniastioa thst the informatiorr is not in 
fact true; sad (3) the.public irrterest in disclosure is ainiul. ue 
vill presume its falsity. 

.Applying &se criteris to the iaformstion you hsve subaitted, we 
coaclude thst the items urked “A.” "D." sad "IL" uy be withheld uader 
felsa' light privscy pursusnt to sectioa 3(s)(l) of the Open Records 
Act. Other pssssges urhed sre not protected by section 3(s)(l). 

. You ~180 suggest that the msrksd items msy be vithheld uader 
section 3(8)(11), 88: 

inter-sgency or intrs-agency memrsnduas or 
letters vhich would aot be svsilable by lsu to a 
petty other thsn one in litigstion with the 
Agency. 
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This office h&s frequently et&ted thst this section, uhich is 
p&ttsmsd after A SimilAr provision in the Federal Freedom of 
InformAtion Act. title 5, section 552(b)(5) of the United StAtes Code, 
is: 

designed to protect from disclosure advice And 
opinion on policy mstters And to encourage open 
'sad frAnIt discussion betvesn subordinate 8nd chief 
concerning edmiaistrstive action. 

Attorney &aerAl Opinion N-436 (1976); Dpen Records Dscision NOS. 231, 
222 (1979); 213. 2111 209. 197. 196. 192 (1978). 

We hpve frequently sAid thst section 3(&)(11) permits the 
withholding of Advice. opinions And recomnendstions cont&iaed in 
inter-egency or lucre-Agency memor8nds. Dpen ILccords Decision Nos. 
273 (1981); 239 (1980). The InformAtion deemed dleclos&ble by section 
3(&)(11) has usually been referred to es “f&ctu&l.’ Open Accords 
Decisioa Nos. 251 (1980); 231. 222 (1979); 213, 211. 209, 197, 196. 
192 (1978). Although purely f&ctu&l mAteri. must ordinsrily be 
disclosed under that section. it seems clear that the full penoply of 
msteriA1 disclosAble mader section 3(8)(11) cannot be confined to the 
siairrw utegory of “f8et.” _ 

Like its federA counterpart. section 3(&)(11) hS8 both All 
"executive privilege" Aspect And A "discovery priVilsge" ASpsCt. e 
FederA Open MArket tilttee of the FederA Deserve System v. 
Derrell. 443 U.S. 340 (1979). The policy underlying the ,section 
3(&)(11) executive urivileke is~th&t nublic emDloI?ees should be BiVen _.. _ . - 
significant lstitude in conveylag to fellou employees their subfe&ive 
impressioas regArdiag offici&l business. An mployee l hould be Able. 
for exAmplea, to reveA1 to his supervisor his view about .Aa Ageacy 
drisios. 8 persoonel policy. or A, fellou uplope. ~uitbaclt the 
chilllns effect oo those vievs vhich the certaintr of tilic 
disclosure wuld Impose. 
section 3(8)(11 l ~ec uti 

--+ 

On the other heed. the m&se df the 
ve privilege is not furtherad by vitbboldiug 

frbii-jkitiric iqt~~b.ck atourm 
it tiy strongly influence the employee's 8dViCs to his supercrisor. i& 
&t ~~i;~7~~~-tb--~~~~~~~.~~ s;ch"Tlrpro uuch will 
Alu~ys impinge td~s'gri?ster or lesser extent on the employee's~vievs. 

. even if only in 8 negative msnner , My COnSiSt Of fACt8 AS Veu AS the 
opinions of perAons outside the particular Agency or mother Agency. 

Poor purposes of the executive privilsge aspect of section 
3(g)(ll). the only v&lid inqufry is vhethsr p&rriculsr informscion 
represents the Advice. opinion or recoImuend&tions of persons entitled 
to claim the l xcep8ion. a, employees or consultAnts of the agency 
or Another public body within the scope of the Open Records Act. See 
Ryan v. DepArtment of Justice, 617 F. 26 781 (D.C. Cir. 1980); Gn 
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Records Decision No. 192 (1978). If the inforastion does consist of 
such advice1 Opinion end rec~endstionsl it is excepted by section 
3(.)(11). If it does not, it is not excepted AS information to which 
the executive privilege applies. See County of Madison, New York v. 
U.S. Departmnt of Justice, 641 P. Zd1036 (1st Cir. 1981). 

As to the msrked portions Of the report 8t issue here' only item 
"G" end a portion of item-"I". which ve hsve specified. aey be 
uithheld uader SeCtiOn 3(&)(11) AS "AXACUtiVC privilege" m&teri&l. 
The reminder of the p8seeges contsia iafometion which is disclossblc 
under 'secti~a 3(&)(11) unless they cOat8in uteri81 th8t could not be 
Obt&iaed through discovery by a priv&te party la litigation with the 
Agency. See Open Records Decision No. 251 (1980). In the 
circumstsa~ here, we are tmt cominced -they do. Therefore, the 
rexeinder of the urked items should be disclosed. 

. . 
Very truly yours, 

._ ~._ -. : .- Attorney General of Texss 
-- 

Jhtl U. PAINTER, JR. 
First Assistsnt Attorney Geoeral 

'RICURD E. GRAY III 
Sxecutive Assistmt Attorney Geaerel 

Prepsred by Rick Cilpia and 
glyuceY0uagbl0od 
Assisteat Attumeyr Cenersl 
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