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The Attorney General of Texas 

August 28. 1985 

Mr. Ralth 8tratcher 
First ~aietaut city Attorney 
P. 0. Ros 1152 
Uidland. Texas 79702 

Dear Hr. 8tretchar: 

Your raqoeat letter etatee: 
. 

It. is the policy of 

Opeo Records Decision No. 432 

lb: Whether negatives of photo- 
grapha taken by police officera 
at the scene of an accident are 
ambject to disclosure under the 
Oga pr;d; Act, article 6252- 

* . . . . 

the City of Midland Police _ Departseat to Snveatigate traffic accidents that 
occur withinthe city limits. 00 or iboot August 
11. 1983, .the llidland Police Dapartmaut in- 
ve.atLgated en eccident vhich had reaulted in a 
f l tality. Aa per the policy of the d~artaant. 
pictures vere taken of the accident aeana.end the 
film was proceeaed hot photographa were never 
pOdUUd. Photographs are oaoelly not developed 
ualua crLiu1 &urges l re~involved~ or litigetioo 
is p ndlng l ga lut the c ity. 

.I . ; . 

I u requaatiug your opinion or dedefon onder 
the Opea Records Act. article 6252-17a, V.T.C.8.. 
ai to ,whethar negatives that have not bun 
devaloped l houing the scene of en ucident ara 
public records aubjact to diaeloaure. 

If you detarmine that the negatives are poblic 
rworda. pluae conaider whether or not the 
magativee l hout~ the daceaaed are exempt from 
dlaclomre by conatitution81 or comon lewprivecy 
wudar l ectl.on 3(a)(l). Pleue conaldar tither 
the relaua of these pictures may infringe on tba 
duuaad'a family's right of privacy. 
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I vould also like you to consider whether the 
nagarivea are -cmpt under [section 3(a) 
WI. t * - 

Sectioo 2(2) of the Open Records Act defines "public records" as 

the portion of ell documents, vritings. letters. 
memoranda. or other written, printed, typed, 
WPicd. or developed materials which contalna 
public information. 

Sectioo 3(a) provider that "public informtion" includes 

[8]11 infometion collected, assembled. or mein- 
tainad by ,gwenmental bodies pursuant to law or 
ordioence or in connection with the tranaactioe of 
officialbuaineaa. . . . 

It has been suggested that these negetivee are not "public 
records" because they are not "developed meteriela." We disagree. 
Section 1 of the act states that one of the act’s purposes is to 
aneure tbat ~"a11 peraons~[vill] . . . at all times [be] entitled to 
full and complete .informetion regarding the affairs of government." 
It elao prwidea thet “the prwieiona of this Act shall be liberally 
construed." This office hea,atated, moreover. thet “the form in which 
informetion la stored should have nothing to do with the lame of its 
l veilebility under tbe Open Records Act.” Open Records Decision No. 
352 (1982). 

Theme negatives are cartaiuly 'bterialo." See V.T.C.S. art. 
6252-178. 12(2).. They cont~in~*informetion collect=, l a&led. or 
mabtal.ned by [a governmeatel body] ., . . in connection vith the 
traoeection of official buaineaa." See id. 63(a). 
they should be deemed "public records7 

In our opiniou, 
Inhia context, we note that 

photogrepha era "public records." eee, e.g.. Open Becorde Decision No. 
423 (1984). and ve perceive no logical basis for concluding that 
photographa are subject to the act but that negatives are not. Ye 
also note that you heve stated that "picturea vere taken of the 
accident scene and the film was proceaaed but photographa vere never 
produced." Proceaoed film -fits into the cetegory of "developed 
meteriela." 

Ye next consider your second 3(a)(8) l rgumiznt. In Open Record6 
Deci8ion No. 267 (1981). this office eaid: 

The section 3(a)(8) exception protects a law 
auforcamnt agency’s records and notetiona if 
their release vould unduly interfere with lav 
enforcement. Cf. 15r perte Pruitt, 551 S.U.2d 706 - 
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CkX. 1977). The best judge of vhether the 
release of infotmstioa would do so la ordiusrlly 
the lsv enforceasnt agency io possession of It. 
but the agency cmnot Arbitrarily relegate 
iaforaatiou to that category. Uhen the 'leu 
enforccqcot' exception is claiwd ae e basis for 
excluding inforPltion from public view. the ageocy 
claiaiag it must reeaooablg explain. if the 
iaforaetioa does not supply the explanation on its 
face, hov aad why release of it vould unduly 
interfere uitb law eaforceaent. 

In your request letter you edvaaced ao argw&xata lo support of your 
section 3(a)(8) claim. Subsequently, this offlce cleat a letter to you 
iaforaiag you that we did not have l ufficieat iuforastioa oa which to 
baae a eoacluaioo that section 3(a)(8) applies in this instnnce and. 
invitl.ng you to "furaiah additionel support for your l rguaaata." Ue 
heve received DO such aupport. 

These uegatlvea were developed in order to allow us to l xeaiae 
their cooteats. Raving doae so, we conclude that they "(do] not 
supply the aplanatiou on [their] face, hoe aud why [their releeae] 
vould unduly interfere with leu enforcemeat." Opeo Records lkcisioo 
No. 287 (1981). Aa aoted, you have fuxaiahed ao arguaenta in support 
of your aectioo 3(a)(8) claim We therefore canaot sustain this 
elIliP. 

The reasiaiag question ia vbether the aegative ahoaiag the 
de-ad iadividual oay be vithheld oa grouada of privacy. lko receat 
federal court deciaiooa provide gaidaaee oa this iaaue. 

In Juatica v. Be10 Broadceatlag Coraoratioa. 472 1. Sapp. 145 
(I.D. Ta. 1979), a mea oad bia employer vare urdarad. Tb man’s 
paraata sued a ~telav%al.oa atetiou and .oae of its -caatara for 
ixnaeion ofi privacy reaolting frcr a broaduet comerming this muder. 
during which the nevacaater had stated that. eIaveatigatora are quoted 
aa aayiag that they believe the two had a homoaexuel relatioaahlp." 
472 P. Supp. at 146. The parents alleged that aa a result of the 
diaaeaiaatioa of thla false 5nformstioa conceraiug the home-1 
ralatioaahip behlren their aoa aad hia employer, the parents had been 
subjected tohuailiatioaaud ridicule. After reviewiag the fscta. the 
courtreviewedtheTexaa lavoo privacy: 

Texas ha ouly recently begun to recogniae any 
cause of l ctioa for iuvaaioa of the right of 
prlvscy. [Citatioaa onittad]. Ewing revieaed 
the above cited cases, the court believes thet 
Teua hae or will recognfae all four categories of 
the tort of invamion of privacyI: 1 (1) * 
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Appropriation, i.e.. ~oxmercial exploitation of 
the property valzf one's name or likeness; (2) 
Intrusion, i.e., invading plaintiffs' physical 
solitude orsacluaion; (3) Publ,lc Disclosure of 
Private Facts; and (4) False Light in the Public 
Eye, i.e.. a privacy theory analagoua to the law 
of dstion. . . . IO the present care. 
plaintiffs' action could fall within either of the 
latter two categories. 

Under at least three of the categories. the 
right of privacy is considered peraonel in nature. 
The Raatatemnt of Torts 2d provides that: 

Except for the appropriatioo of oue'a name or 
lIkaneaa, en action for iwaalon of privacy can 
be maintained cmly by a living individual vbz 
privacy is invaded. 

comaant. 

a. The right protected by the action for 
invasion of privacy la a peraonel right, 
peculiar to the individual whose privacy is 
invaded. The ceuse of action is not aaalgn- 
able, and it cannot be maintained by other 
persona such as nembera of the individual's 
f anil is invaded 
along vitb his. 

Qnder the majority viev. the decaeaed'a relativca 
mrv not ~naintain an acti.ou for invasion of 
privacy, - either baaed on their ova private 
interests or as a rapreaentativa for the deceeaed, 
vhere the alleged invasion vaa directed prhrilx 
at the deceased. . . . 

. . . . 

In suemary, the court believea that the najority 
rule should be applicabla under Taaa law. 
Therefore. the vleintiffa cennot maintain this 
action ior &aaion of privacy where the 
defeudant's broadcast makes no reference to them. 
They likeviae cannot maintain an action for 
invsaion of thair eon's right of privacy since the 
right is paraonnl. (Citations onitted.) v 
added). 
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472 P. Supp. at 146-47, 148. 

IO Wood v. Rustler Ma &zinc, Inc., 736 P.2d 1084 (5th Cir: 1984). 
a vomen and her husband rued Euatler megazioa for invasion of privacy. 
During l cempiog trip the husband had takau photographs of his wife lo 
the ouda. A neighbor aiole these photographs and submitted them to 
Hustler, which publiahcd them. After the publicatioe of these photo- 
graphs the vife received obscene telephone calls and hed to undergo 
paychologicel counaaliog for several weeka. i 

The appula court affirmed the lover court's judgment for the 
wife but reversed Its judgment for the husband. The lover ccurt had 
found thet Euatlai invaded the husband's privacy by publiabhing a 
caption entitled "photo by husband" along vith the photo of the wife. 
Disclosure of the fact that he took photos of his vlfe lo the nude 
would be hcghly offensive to a reeaoneble person, the court reeaoned,. 
and by disclosing this fact the rgerine bed invaded the husband's 
privacy. The court also found that the ception placed the husband in 
an offensive false light because it indicated that his purpose in 
taking the picture was to have it published lo the uagazioe. The 
appeals court. however, disagreed. It acid: 

The district court was clearly erroneous in 
finding that Billy suffered mental anguish for the 
invasion of his privxy. (IImphaala in original). 
Texas does notpermit a plaintiff to racwer for 
IOiUlT 
prioaq. 

caused bv the invaaiou of another’ a 
See no&e v. Charles B. Pierce Film 

gnterpriaea~~nc.. 589 S.W.Zd 489 (Tax. Civ. App. 
- Taarkana 1979, writ ref’d n.r.8.); Justice v. 
Fklo Broedcaating Corp., 472 F.Supp.. 145 (N.D. 
Ta. 19791: Bcatetement (Second1 of Torts 16521 
(1976). 4; da not doubt &at B&y mffered as a 
result of Wuan'a Injury. The record, hewer. 
shove no evidence of any mental anguish or 
aufferiog ceuaed by any invasion of Billy's right 
of privacy. (~heaia added). Indeed. Billy 
testified that hC was uot injured and that his 
auger at-d from the tension and pressure 
creeted within his family as a result of tbe 
publication. Billy attributed these feelings to 
his concern for the effect thet the publicacioo 
had and vould have on his wife. 

736 P.2d at 1093. 

Several important principlea emerge from these cases. First. 
Texas lav does not permit the family of a deceased person to maintain 
an action for the deceased's right of privacy since that right is 
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peraonal. Since the right of privacy is personal, the relatives of a 
deceeaed person may aaiotain an action only for the invasion of their 
right of privacy. No such action vi11 succeed, hovwer, ifthL 
information that is published does not refer to thee. IO the present 
ioataoce. none of the photographa refer to the family of the deceased. 
Their publication. therefore, would not infringe cm the deceased's 
femily'a right of privacy. As noted, the femily of the deceased 
cannot aaiotaio an action for iuvaaioo of privacy on the deceased's 
behalf. The publicetion of thaae photographa of the deceased. 
therefore, vi11 not violate aectiou 3(a)(l) of the Open Records Act. 
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