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Dear Mr. Vou Boseuberg: 

Open Bacords Decision No. 436 

Re: Whether documeuts related 
to a proceeding before the 
Bailroad Commission, involving 
a petition to designate areas 
of Lee & Bastrop Counties as 
unsuitable for surface lignite 
mining, are excepted from dis- 
closure under the Open Records 

An attorney has asked the City Public 
Autouio to allow him to inspect aud copy the 
paraphrased below: 

1. All reports, maps, charts, 
investigations, working papers , _- _ _ _- 

Service Board of San 
following materials as 

waluatious, 
photographs, 

research material, and other lutoreatlou PrepBred 
for or prwided to City Public Serrrice Board 
and/or the city of Sau Autouio by Espey Eustou h 
Associates, and/or by au7 othar consultant or 
cousultant firm. and/or by au7 association of 
which City Public Service is a member, or which is 
by any other uauuer or meaus In the possession of 
City Public Service Board and/or the city of San 
Antonio,' concerning and in connection with the 
Petitions to Desiguate Areas of Bastrop aud Lee 
Counties as Unsuitable for Surface Mining Opcra- 
tions, Railroad Cownlssion Docket P3. 

2. All reports, waluatious, iuvestlgatious, 
working papers, research material, and other in- 
formation concerning and relating to the techuolo- 
gical and economic feasibility of reclaiming 
surface-mined laud in Bastrop sad Lee Counties. 
TSXBB, so as to restore the hydrologic balance of 
such laud areas pursuant to the provislous of the 
Texas Surface Coal Mining and Reclamation Act, 
article 5920-11, V.T.C.S.. as amended; pursuant to 
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the Coal Mining RegulatiOuB of the Railroad 
COEQ~BB~O~I of TWXB; pursuant to the federal 
Surface Mining Control and Reclamation Act of 
1977, 30 U.S.C. 1201; and pursuant to the regula- 
tions promulgated by the Office of Surface Ifining 
of the Department of Interior relating to the 
protection and restoration of the hydrologic 
balauce of surface-miued lauds. 

3. All reports, waluetlons. research material. 
map*. working papers, and other information 
c~onCernh@ , relatihg to, or being the product of 
auy reclamation study conducted by City Public 
Serpice or its agmts or Independent coutractors. 
concerning aud relating to the surface recl.emetion 
of surface-miued land in BeStrOp and Lee Counties, 
TW. 

You heve asked whether the Open Records Act, article 6252-17a. 
V.T.C.S., requires the board to comply with this request. You contend 
thet sections 3(a)(l), 3(a)(3), 3(a)(4), 3(a)(5), 3(a)(7). 3(a)(lO). 
3(a)(U). aud 3(a)(13) of the act except the requested materials from 
required disclosure. 

Section 3(a)(3) excepts 

information reletlug to litigation of a crimiual 
or civil uature and settlemeut negotiations. to 
which the state or political subdivision is, or 
-9 be, a party. or to which au officer or 
employee of the state or political subdivision. as 
a cousequence of his office or employmut. iB or 
may be a party, that the attorney general or the 
respective attorueys of the various political 
subdivisions has determiaed should be withheld 
from public inapectiou. 

Ou April 6. 1984. the requestor asked the City public Service 
Board to allow him to inspect certain materials. Ou April 19. 1984, 
you seut us a letter containing the folloviug argument concerning 
section 3(a)(3): 

CPS reasouably auticipates litigation in cou- 
uectiou with the processing of au application for 
a surface miniug permit which it intends to file 
with the Surface Mining aud Reclamation Dlvi~ion 
of the T-6 Railroad Commission. Although the 
exact timing of this fi>ing is dependmt 09 CPS's 
progress in completing acquisition of lignite 
reserves iu a mlusable block, the rate of load 
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growth in CPS's service area, and other factors, 
CPS' B CommitXWlt t0 lignite-fueled generation 
makes the certainty of its filing of a mining 
application uuquestiouable. 

Pursueut to the Railroad COW~BB~OU’S Surface 
Coal Miuiug Regulations the procedure for iustitu- 
tiug litigation In couuection with such mining 
permit applications is clear: following the 
COB~BE~UU'B fiual decisioo regarding application 
for a miuiug,permit, -the appllcaut or. any person 
with au interest which may be adversely affected 
may request a hearing 011 the reasous for the final 
decision (Rule 051.07.04.222). This hearing iB of 
record, adjudicator9 in uature, aud subject to a 
hearing examluer's power to BubpOeua witnesses and 
documents, compel discover9 and take evidence. 
This type of hearing is clearly 'litigation' 
within the scope of section 3(a)(3) of the Opeu 
Records Act. See Open Records DeCiBiOII Nos. 288 
(1982) aud 368(1983). 

CPS will itself request such a heating if its 
Application for a mining permit is deuied. Con- 
versely, If a permit is granted. CPS reasouably 
anticipates that persous claiming interests which 
may be adversely affected, very lihely including 
[the requestor]. will request a hearing 011 the 
application. Such litigation can reasonably be 
anticipated based ou the facts that (1) such a 
hearing was recently held by the comission at the 
behest of interested parties iu couuectiou with 
the application of the Lower Colorado River 
Authority for a permit to surface miue the Powell 
Beud area of BeStrOp County; and (2) the existence 
of parties claiming au inrerest in the areas in 
which CPS holds-.liguite~propertles is evidenced by 
the petitions to declare large areas of BBBtrOp 
and Lee COUUtieB unsuitable for SUrfaCe mining 
which were filed at the COUU~BB~OII in AUgUBt. 
1983, by [the requestor] and others. This unsuit- 
ability proceeding, which will culminate in a 
public leglslatlve-type hearing at the Railroad 
Cotmnis~ion required to be held by July, 1984. is 
presently pending. Unlike the unsuitability 
proceeding, which involves the application of 
broad criteria relating to euviroumeutal impacts, 
the miniug permit proceeding examines in detail 
the conduct of mining operations. specific 
impacts, rechtU.ion and other issues. 
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The dOCumxItS in all categories of [the 
requestor's] request relate directly to issues 
which are expected to be in controversy in couuec- 
tlou with litigatiou at the miuing permit applica- 
tion stage. The criteria for approval of a mining 
permit include a demonstration that surface mining 
and reclamation operatious, as required by law, 
can be feasibly accomplished consistent with 
environmeutal and other requirements under the 
proposed mining aud reclamation plan; and thet an 
assassmeut ,of.the~.probable mining impects on the 
hydrologic balance in the general area has been 
made. 

In addition. the correlation between mining 
application issues and the documents requested are 
reflected by the miniarm requirements for surface 
miuiug applications under the Railroad Coamtis- 
elan's Surface Mining Rules, which Include the 
follcuiug: 

. . . . 

The fact that some of the requested documentB 
also relate to the Subject matter of the presently 
pending uusuitability proceeding does not diminish 
their direct relevance to the miniug permit appll- 
cation amd its hearing process. 

As Stated in Open Records Decision No. 288, 

Section 3(a)(3) prevmts governmeutal 
entitiee from pOSSibl9 having to CornprOmiSe 
their position in peuding or auticlpated 
litigatiou or in settlement uegotiations by 
having to divulge information relating thereto. 
It l usures thet one who is or may be involved 
in litigation with the entity will have to 
obtain related informstion in the bands of the 
entity through the discover9 process. if St 
all. (Emphasis in origlual). - 

The present request for records csn reasouably 
be viewed as an attempt by [the requestor] pre- 
maturely to obtain records relevant to the permit 
application proceediug. These are records which 
he could otherwise obtain only through the dls- 
cover-y prOCedurea allowed by the Railroad Conmis- 
sion's rules in connection with the adjudicative 
miniug application proceeding. Even in that 
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proceeding, some records are exempt from dis- 
closure, pursuant to statute - article ,5920-11, 
section 15(14). which CPS hereby claims under 
exception 3(a)(l). Since any and all of the 
requested documeuts could compromise -S’S 
position in this reaBOUably auticipeted litiga- 
tion, they should be subject to disclosure only 
consistent with the protections allowed under 
appropriate rules of discover9 and at ths time 
such rules become applicable. 

Co April 26, 1984, the requestor withdrew his Original request 
and submitted the present request to inspect and copy materials. On 
May 10, 1984, you seut us a letter containing the following argument: 

[s]ection 3(a)(3) of the act applies and MamptB 
all of the documents in question from public 
diBClOBUr& CPS re-urges the contentions made in 
paragraph 1 of its April 19. 1984 letter, which it 
incorporates by reference here. As reflected iu 
the mining permit portions of the ~ommisBi0n’B 
rules listed iu that letter, the reclamation- 
related documeuts which [the requestor] requests 
are fully within the scope of the mhlng permit 
application proceeding. Likewise, all of the 
other issues relating to the pending unsuitability 
proceeding and the related documents are directly 
relevaut to the mining permit proceeding. As 
pointed out In our previous letter, litigation can 
reasonably be anticipated as to these reclamation 
IMIleS. These dot-ts. otherwise obtainable 
ouly through the discover9 process, have the 
POt~tial for C~rOdBing CPS’B pOSition ia that 
litigation and should rwt be disclosed. 

You have advanced two arguments. The first is that section 
3(a)(3) authorizes the board to withhold materials relating to the 
peuding proceeding ou the Petitions to Designate AreaS of Lee and 
BBBtrOp Counties Unsuitable for Surface Mining Operations. Railroad 
Commission Docket P3. The second is that the board will at soms 
future time apply for a surface mining permit, that an administrative 
hesriug will likely be requested after the Railroad Commls~ion rules 
on this application, and that, pursuant to section 3(a)(3). the board 
may now withhold materials that would be fmplicated iu that adminie- 
trative proceeding. 

We accept your first argument. The Surface Mining and Reclama- 
tion D~vIBIOII of the Railroad Commi~~l~n has informed US that a 
hearing has been held on the aforamantioned unsuitability petitions 
end that a decision will soou be rendered. This decision may be 
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appealed to district court. In our opinion , section 3(a)(3) authorizes 
the board to withhold msterials iuvolved in this unsuitability 
proceeding. In Open Records DeCiBiou No. 301 (1982). this office held 
that "'1itigatiOu' eucowpasses proceediugs conducted in qUBBi judicial 
forums as well as strictly judicial oues." Accord Open Records 
DeCiBiOU No. 368 (1983). Although it is unclea-her au unsuit- 
ability proceeding, described iu the rules of the Railroad Commission 
as "legislative aud fact-finding in uature." Rule 051.07.04.081, is a 
"coutested case,' within the ocsniug of the Administrative Procedure 
aud Texas Register Act, article 6152-13a. V.T.C.S., saa City of 
Bastrop v. State of Texas, Docket No. 14.093. Tex. App. - AuBtin, 
Auhugust 1. 1984 (unreported) (suggesting. but not deciding, that an 
unsuitability proceedlug is a contested case), this proceeding, in our 
View, involves "1itigatiou" within the weauiug of Opeu Records 
D4!CiBiOll No. 301, l&the sense thet it iuvolves "a controversy 
iuvolviug adverse parties before au executive goveruwaut agency having 
quasi-judicial powers and employing quasi-judicial procedures.,, - 

Tour second argument is mDre tauuoue, but we elB0 accept it. 
Iuformatiou submitted to this office indicates that the board has been 
acquiring laud in Lee and BBBtrOp Couutles for approxiwataly 30 years, 
appareutly with au eye to begiuuiug mining operations at soma future 
tirac. Because the board must obtain a permit from the Railroad 
Commission before it caa begin such operations, there cau be little 
doubt that it will eveutually apply for euch a permit. We conclude, 
in other words, thet it is reasouable to expect that au administrative 
hearing will be requested aud held after the COD~I~BB~OD issues its 
decision 011 the permit application. Thet hearing would involve 
"litigation" within the weauiug of section 3(a)(3). 

As we have noted, sectiou 3(a)(3) way be invoked wheu litigation 
is reasouahly auticipated. BeMUSe CPS indicates that it intends to 
apply for a mining permit, and because, under the circumstances of 
this case. "litlgatiou" within the weauiug of section 3(a)(3) way be 
reasouably anticipated, we conclude that section 3(a)(3) is applicable 
in this instance. You have informed us that in a mining permit 
proceeding "the conduct of mining operations, specific impacts' 
reclamation and other issues" will be examined, and that the board 
will have to 

d-strat[e] that surface mining and reclamation 
opera~iona . . . cau be feasibly accompllshed 
cousisteut with eaviroumental and other require- 
PypfB . . . and that au assessment of the probable 
mining impacts oa the hydrologic balance in the 
general ares has been made. 

Thus. a wide rauge of IBSWB will be explored and diSCUSBed in the 
miuiug permit proceeding. We have exsmiued the materials that were 
submitted with this request , and we conclude that they would directly 
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relate to such a proceeding. We conclude, therefore, that section 
3(a)(3) authorizes the board to withhold these materials at this time. 

In summary, we conclude that section 3(a)(3) authorizes the board 
to withhold all of the requested materials. We add the following 
cweets, however. Pirat. it bps beeu suggested that aose of these 
materials have already been made available to the public, i.e., in 
public diBCUBBiOuB Or BtBtEIDCtltB. Section 3(a)(3) does not authorize 
the board to withhold materials which have already been made available 
to the public. Second. section 3(a)(3) authorizes the board to with- 
bold only those materials -which are or will likely be involved in 
litigation. Section 3(a)(3) protects 

information relating to litigation . . . that 
. . . the respective attorneys of the various 
political subdivisions [have] determiued should be 
withheld from public inspection. 

UU~CBB all of the material at issue here fits in this category, 
section 3(a)(3) may uot be iuvohed to protect it from required 
disclosure. 

JIM MATTOX 
Attorney General of Texas 

JACK HIGEl'OWgR 
First ABetStats Attorney General 
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