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THE ATTOR~EY GII<~l">;"ERA][. 

JIM MATTOX 
ATTORNEY GENERAL 

Mr. Edward H. Perry 
City of Dallas 
city Hall 
Dallas, Texas 75201 

Dear Mr. Perry: 

Oil<' TEXAS 

January 18, 1989 

You ask whether certain information is subject to 
required public disclosure under the Texas Open Records Act, 
article 6252-17a, V.T.C.S. Your request was assigned ID# 
5023; this decision is OR89-033. 

Under the Open ~ecords Act, all information held by 
governmental bodies 1S open unless the information falls 
within one of the act's specific exceptions to disclosure. 
The act places on the custodian of records the burden of 
proving that records are excepted from public disclosure. 
If a governmental body fails to claim an exception, the 
exception is ordinarily waived unless the information is 
deemed confidential under the act. See Attorney General 
opinion JM-672 (1987). The act does not require this office 
to raise and consider exceptions that you have not raised. 

The City of Dallas received a request from Mr. Bill 
Muller, a reporter for the Dallas Times Herald, for the 
police department's internal affairs division's report on a 
dispatcher's activity concerning a fire in Dallas. The 
report concerns the conduct of city employees in responding 
to a 911 call for assistance. You claim that the report in 
question is exempt from disclosure under sections 3(a) (1), 
3(a) (2), 3(a) (3) and 3(a) (8) of the Open Records Act. 

section 3(a) (8), known as the "law enforcement" 
exception, excepts from required public disclosure: 

records of law enforcement agencies and 
prosecutors that deal with the detection, 
investigation, and prosecution of crime and 
the internal records and notations of such 
law enforcement agencies and prosecutors 
which are maintained for internal use in 
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matters relating to law enforcement and pro
secution. 

section 3(a) (8) permits some investigative materials to be 
withheld during the pendency of an investigation and 
prosecution if the investigation could result in criminal 
charges. open Records Decision No. 350 (1982). However, to 
permit exception to disclosure, the release of the 
information must undermine a legitimate interest relating to 
law enforcement or prosecution. Open Records Decision No. 
434 (1986). Each case must be examined on its own merits, 
liberally construing the act's prov~s~ons in favor of 
carrying out the policy of openness underlying the act. Id. 
In addition, Open Records Decision No. 287 (1981) states: 

[wjhen the 'law enforcement' exception is 
claimed as a basis for excluding information 
from public view, the agency claiming it must 
reasonably explain, if the information does 
not supply the explanation on its face, how 
and why release of it would unduly interfere 
with law enforcement. 

See Open Records Decision No. 434. 

If the city of Dallas is planning to file charges 
resulting from this investigation, some of the material may 
be withheld. However, much of the report does not show, on 
its face, how its release would duly interfere with law 
enforcement, nor have you explained this. We have marked 
those sections of the report which may' be withheld under 
section 3(a) (8) if the city is planning to file charges. 
The remainder of the report must be released. You do not 
specifically claim an exception for the fire report 
contained within the investigative report, so this decision 
does not address that issue separately. 

You also claim that the report is exempt from 
disclosure under sections 3(a) (1) and 3(a) (2) of the op~n 
Records Act. section 3(a) (1) deals with privacy rights ~n 
general. Section 3(a) (2) deals with the right of privacy as 
it applies to public employees. Both sections permit 
withholding information only if it contains highly intimate 
or embarrassing facts about a person's private affairs such 
that its release would be highly objectionable to a 
reasonable person and if the information is of no legitimate 
concern to the public. Industrial Foundation of the South 
v. Texas Industrial Accident Board, 540 S.W.2d 668, 683-85 
(Tex. 1976) cert. denied 430 U.S. 931 (1977). None of the 

) information you have submitted falls within this category. 
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Furthermore, this is the type of information 
legitimate interest to the public. Therefore, 
information you have submitted may be excepted 
two sections. 

which is of 
none.of the 
under these 

section 
litigation 
disclosure: 

3(a) (3) of the Open 
exception, excepts 

Records Act, known as the 
from required public 

information relating to litigation of a 
civil or criminal nature and settlement 
negotiations, to which the state or a 
political subdivision is, or may be, a 
party, or to which an officer or employee of 
the state or political subdivision, as a 
consequence of his office or employment, is 
or may be a party, that the attorney general 
or the respective attorneys of the various 
political subdivisions has determined should 
be withheld from public inspection. 

To claim section 3(a) (3) the governmental body must show 
that litigation is actually pending or reasonably 
anticipated. Open Records Decision Nos. 478 (1987); 416 
(1984). You have not demonstrated that litigation is either 
pending or reasonably anticipated; therefore, none of the 
information in this report can be withheld under this 
exception. 

Because case law and prior published open records 
decisions resolve your request, we are resolving this matter 
with this informal letter ruling rather than with a 
published open records decision. If you have questions 
about this ruling, please refer to OR89-033. 

PB/BLs/bra 

Ref: ID# 5023 

Yours very truly, 

Open Government Sectioni--
0/ the Opinion Committee I 
Open Government section 
of the Opinion Committee 
Prepared by Patricia Barnhard 
Assistant Attorney General 
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Copy: 

Encl: 

Mr. Bill Muller 
Dallas Herald Times 
1101 Pacific Avenue 
Dallas, Texas 75202 

(marked documents) 


