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THE ATTOnND<~Y GENEnAlL 
0Jl<' TEXAS 

JI~I :!'"IATTOX 
ATTOUXEY GEX .. :::UAI .. 

February 13, 1989 

Mr. Stephan L. Sheets 
city Attorney 
city of Round Rock 
Mauro, Wendler, Sheets, Blume & Gutow 
309 East Main 
Round Rock, Texas 78664 

Dear Mr. Sheets: 

You ask whether certain information is subject to 
required public disclosure under the Texas Open Records Act, 
article 6252-17a, V.T.C.S. Your request was assigned 
ID# 5220; this decision is OR89-50. 

Under the open ~ecords Act, all information held by 
governmental bodies ~s open unless the information falls 
within one of the act's specific exceptions to disclosure. 
The abt places on the custodian of records the burden of 
proving that records are excepted from public disclosure. 
If a governmental body fails to claim an exception, the 

\exception is ordinarily waived unless the information is 
deemed confidential under the act. See Attorney General 
Opinion JM-672 (1987). The act does not require this office 
to raise and consider exceptions that you have not raised. 

The city of Round Rock received a request for a letter 
written by you to Mr. Ken Anderson regarding Mr. Jim Nuse. 
You claim that this letter is .not subject to the Open 
Records Act, but that, if it is, sections 3(a) (1), 3(a) (3), 
or 3(a) (7) protect it from disclosure. 

You indicate that you serve as city attorney only on a 
part-time basis and that you wrote the letter at issue on 
behalf of a "private" client. The letter at issue, however, 
does not specify that you are not writing the letter in your 
official capacity as city attorney. Holding a position such 
as city attorney, albeit as part-time city attorney, holds 
the potential for creating the impression that when you 
write on behalf of a city employee, you do so in your offi­
cial capacity. Moreover, you also indicate that you dis­
cussed the matter to which the letter relates with city 

:;12/·10:J"'~10() AI;STIX. Ti<:::XAS 7H71.-25-18 



) 

) 

Mr. stephan L. Sheets 
February 13, 1989 
Page 2 

officials and "[t)he City officials determined that since 
the complaint arose out of Mr. Nuse's official duties that 
the city would cover the expense for an attorney to repre­
sent him." It is not clear whether the letter is subject to 
the act. See generally Open Records Decision No. 499 
(1988). 

You claim that, if the letter is subject to the act, 
sections 3(a) (1) and 3(a) (7) protect the letter under the 
attorney-client privilege. As a general rule, attorney­
client communications are not confidential in the "presence 
of a third person who is not the agent of either client or 
att0.rney." 8 Wigmore, .Evidence § 2311 (McNaughton rev. 
1961); see Attorney General Opinion JM~238 (1984). You do 
not explain how a letter written to the prosecution on 
behalf of a client who may be prosecuted is protected by the 
attorney-client privilege. 

You also claim that section 3(a) (3) protects this 
letter from required disclosure. section 3(a)(3) protects 
information that relates to pending litigation to which a 
governmental body is or is likely to ~ecome a party when 
release of the information would impa~r the governmental 
body's litigation interests. open Records Decision No. 478 
(1987). 

; 

You do not make it clear from your arguments whether 
~he letter has been provided to the city or whether the city 
has a right of access to the letter because the city is 
paying for Mr. Nuse's representation. If the city does not 
have a right of access or actual access to the letter, it is 
not subject to the act. Open Records Decision No. 499. 
Please provide this information within 3 days of receipt of 
this letter. 

Because case law and prior published open records 
decisions resolve your request, we are resolving this matter 
with this informal letter ruling rather than with a 
published open records decision. If you have questions 
about this ruling, please refer to OR89-50. 

JSR/bc 

Yours very truly, 

Open Gooemment Section ~. 
of Ihe OfJini(tf! CommftleW­
Open Government Section 
of the opinion committee 
prepared by Jennifer S. Riggs 
Chief, Open Government section 
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Ref. : 1D# 5220 

cc: Bill Albee 
2706 Overview 
255-9077 
Round Rock, Texas 78681 

Enclosure: ORD-499 


