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Dear Commissioner Jones: 

You have received a request under the Open Records Act, article 6252-17a, 
V.T.C.S., fur information in regard to the death of a client at the Fort Worth State 
School, a residential facility of the Department of Mental Health and Mental 
Retardation (MHMR). The requested material is within the scope of a 
cosfidentiality provision that applies to records of the “identity, diagnosis, 
evaluatio& or treatment of any person which are maintained in connection with the 
performance of any program or activity relating to mental retardation.” V.T.C.S. 
art. 5547300, Q 57(a). Certain persons, however, have a right of access to such 
records.1 id. 0 57(b). In the case of a deceased person, any person who has the 
written consent of the person’s executor or administrator has a right of access to the 
records. The requestor in this instance has presented the written consent of the 
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deceased person’s parents, who-apparently are the executors or administrators of his 
estate.2 

Despite the parents’ statutory right of access to the records in question, you 
seek to withhold some of the records under provisions in the Medical Practice Act 
that make records of a “medical peer review committee” confidential? V.T.C.S. art. 
4495b, 9 5.06(g); see id. art. 625217a, Q 3(a)(l) (Open Records Act incorporates 
statutory confidentiality provisions). Under the Medical Practice Act “ah 
proceedings and records of a medical peer review committee are con&IentiaL” 
V.T.C.S. art. 4495b, 9 5.06(g). You assert that the Death Review Committee is a 
medical peer review committee and that the requested records are records “of” the 
committee. In order for the Death Review Committee to qualify as a medical peer 
review committee for pmposes of the Medical Practice Act, it must satisfy three 
tests: (1) it must operate pursuant to written bylaws that have been approved by the 
policy-making body or, the governing board of the health-care entiq, (2) it must be 
authorized to evaluate the quality of medical and health-care services or the 
competence of physicians; and (3) it must be a committee of a “health-care entity.” 
Id 0 1.03(a)(6). 

‘Ike first issue is whether the committee operates pursuant to written bylaws 
that have been approved by the policy-making body or the governing board of the 
health-care entity. You explain that the Fort Worth State School Death Review 
Committee operates pursuant to rules promulgated by k4HMR. 25 T.A.C. 
Q 405.272. The term “bylaw” generally refers to a rule adopted by a corporation and 
governing the conduct of corporate affairs Brvwn v. Nat&al Laan & Imt. Co., l39 
S.W.2d 364,367 (Tex. Civ. App.-El Paso 1940, writ dism’d, judgm’t COT.). Rules 
adopted by a state agency for operation of a state facility serve much the same 
ftmetion for a state agency as bylaws .do for prlvate corporations. See V.T.C.S. art. 
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6252l3a, 43(7) (detking “rule”). Since the Death Review Committee is a 
committee of a facility of a state agency, we conclude that the fact that the Death 
Review Committee operates pursuant to formal agency rules satisfies the 
requirement that it operate pursuant to written bylaws. 

The second issue is whether the Death Review Committee is authorized to 
evaluate the quality of medical and health-care services or the competence of 
physicians. The purpose of the Death Review Committee is to “recommend 
amendments to facility policy and procedure which will improve the delivery of 
semiecs.” 25 TAG 0 405.272(a). You inform us that client care at the Fort Worth 
State School includes medical care. llms, the committee’s authority to evaluate 
delivery of services includes the authority to evaluate the quality of medical and. 
healtheare services. 

The final issue in determining whether the Death Review Committee is a 
medical peer review wmmittee ls whether the Fort Worth State School is a “heslth- 
sue entity.” The term “hen&care entity” includes 

an entity, including a health maintenance organization, group 
me&al practice, nursing home, health science-center, university 
medical school, or other he&h-care facility, that provides 
medical or health-care services and that follows a formal peer 
review process for the purpoxs [sic] of furthering quality 
medical or health care. 

V.T.CS. art. 449Sb. Q 1.03(5)(R). &cause the Fort Worth State School provides 
medial serviq it functions at least in part as a %eakh+xire entity* as long as it 
foknvs a “formal peer review process for the purpose of furthering quality medical 
or health care.” There is no statutory detktition of “formal peer review process.” 
The best statutory guideline for interpreting this requirement is the deflnition of 
Wedi* peer review committee” which requires that a medical peer review 
committee operate pursuant to written bylaws and that it be authorized to evaluate 
health-care servfces. We conclude, therefore, that a “formal peer review process for 
the purpose of furthering quality medical or health care” is a process by which a 
wmtiittee or other body of the health-care entity evaluates health-e services in 
accordance with written bylaws. Therefore, as long as the Death Review Committee 
actually followed the process set out in its bylaws to evaluate its medical services, 
die-Fort Worth State Schoul would be functioning as a “health-care entity” for 
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purposes of the medical peer review committee provisions of the Medical Practice 
Act 

Because the Death Review Committee may come within the definition of 
medical peer review committee in the Medical Practice Act, we must next address 
the issue of whether the records you have submitted for our review are records “of” a 
medical peer review committee. In Open Records Decision No. 591 (1991) we 
considered the scope of the confidentiality provision set out in section 5.06(g) of the 
Medical Practice Act. We concluded that any records generated by or for a medical 
peer review committee were records “of” a medical peer review committee.4 The 
report of the Death Review Committee, which you submitted for our review, was 
clearly generated by the committee, but we do not think it was generated by or for 
the committee in its capacity as a medical peer review committee. As indicated 
above,.the Death Review Committee qualifies as a medical peer review committee 
when it evaluates the quality of medical care in the Fort Worth State School. The 
report at issue, however, is an investigation and evaluation of events that transpired 
while a client was involved in routine activities. The client was under the 
supervision of Fort Worth State School personnel at the time of the incident in 
question. We do not believe that supervision of clients while engaged in routine 
activities at a facility such as the Fort Worth State. School generally constitutes 
health care within the meaning of section-5.06(g) of the Medical Practice Act. We 
conclude. therefore, that the Death Review Comm3te.e was not functioning as a 
medical peer review committee in regard to the matter at i&eJ Therefore, you 
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may not withhold the report or the other documents at issue under Section 5.06(g) of 
the Medical Praeticc Act. 

SUMMARY 

Records generated by or for the Death Review Committee 
of the Fort Worth State School are within the scope of the 
confidentiality provision in the Medical Practice Act only &hen 
the records are generated by or for the committee for purposes 
of evaluating medical care at the state school V.T.CS. art. 
4495b, 0 5.06(g). That confidentiality provision prevails over the 
right of access set out in article 5547-300, section 57(b). 
Records that were reviewed by the Death Re.viti Committee 
but were not generated by or prepared for the sole use of the 
wmmittce are not made confidential by the Medical Practke 
ACt. 
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