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Dewitt C. Greer State Highway Bldg. 
125East11thstreet 
Austin, Texas 78701-2483 

Open Records Decision No. 639 

Rez Recoasideratioa of Opea Records 
DeciioaNo. 592 (1991) (OR-38618) 
formerly (RQ-739) 

Dear Mr. Bmaett: 

You have requested that this office reconsider its conclusion ia Opea Records 
Lcttex No. 94-234 (1994). Opea Records Later No. 94X+4.(1994) held that section 
552.110 of the Govemmeat Code did not prohibit the release of certaia wnpaay 
information submitted to the Texas Department of Tmasportatioa ia connection with 
applicatioas for Disadvantaged Business Eateqrise status, except for tax retura 
information made confidential by fedgal statute. Ia so holding, Open Records Letter 
No. 94-234 (1994) implicitly relied upon the readiag of section 552.110’s “coamwcial or 
fiaaacial iaformation” exception a&&ted by this office in Opea Records De&ion 
No. 292 (KM), to the effect that such infonnatioa must be coatideatial uade~ the 
common or statutory law of Texas ia order to be excepted tirn required public 
disclosure. In essence, then, you are asking that we reconsider our holding ia Open 
Records DeciiionNo. 592 (1991). 

Section 552.110 excepts from disclosure u[a] trade secret or qommacial or 
finmcid iafibrmatioa obtaiaed fkom a person aad privileged or coafideatial by statute or 
judicial decision.” We are wacemed here with only the second prong of section 552.1 IO, 
%~ercial or tiaaacial information obtaiaed from a person aad privileged or 
coafideatial by statute or judicial decision,” 

Two divergeat liaes ofdeciioas came &om this ofke ia aa attempt to clarify the 
“by statute or judicial decision” laaguage. Attorney Geaeral Opiioa H-258 (1974) aad, 
its progeny read this language to subsume former V.T.C.S. article 6252-174 section 
3(a)(lO) under fonaer section 3(a)(l), which excepted information made coafideatiai by 
law. See Open ‘Records Decision Nos. 402 (J983), 347 (1982), 319 (1982), 246 (1980), 
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233 (1980), 231 (1979), 180 (1977). Accordingly, these opinions held that it was 
“unlikely” that any material not excepted fkom disclosure by former section 3(a)(l) was 
excepted by former section 3(a)(lO). Attorney General Gpiion H-258 (1974) at 6. Ia 
practice, this line of decisions did not find that aay statutes or judicial decisions made 
confidential coaunercial or financial iafomtioa obtained from a person. 

A contrary line of deci$oas began with Gpea Records Decision No. 107 (1975), 
which found former section 3(a)(lO) and Exeaqtion Four of the federal Freedoh of 
Mnmatioa Act (“FOIA”), 5 U.S.C. 4 552(b)(4), to be ‘Xtually identical,” aad followed 
federal court decisions iateqe6ag Exemption Four. This and subsequent open records 
decisions laid no emphasis on the “statute or judicial de&ion” language. Rather, Gpea 
Records Decision No. 107 (1975) asse&d that “[w]hea the legislature adopts lsaguage 
tirn another jurisdiction it is presua~ed tbat tbe legislature iateaded it to have the same 
meaning.” Gpea Records Decision No. 107 (1975) at 2 (citing stare v. Weiss, 171 
S.W.2d 848, 85 1 (Tcx. 1943)); accord Texas Dep’f of Pub. Sajkty v. Gilbreath, 842 
S.W.2d 408,412 (Tex. App.-Austin 1992, no writ). Based on its finding that former 
section 3(a)(lO) and Exemption Four of FOIA were virtually identical, Gpen Records 
Decision No. 107 (1975) held certain inventory iafozmatioa to be coafideafial aad 
excepted tirn public disclosure although there was no specific statutory restriction on 
pubIic disclosure, and there were no Texes cases on the issue. Gpea Records Decision 
No. 107 (1975) at 3. Rntber, Gpea Records De&ion No. 107 (1975) end its progeny 
followed fedcra case law in excepting certsia iiaaucial informatioa l%om disclosure, 
notwithstanding that the “by statute or judicial decision” hmguage does not appear ia 
FOIA, see 5 U.S.C. 4 552(b)(4). 

Open Records Decision No. 309 (1982) attea~pted to mcowe the iacoasisteacy 
betwcenthetwo~~ofopinionsbyrrasoniogthatafedaal,NarionalPmkr& 
C~~~~~~~atlon Ash v. Morton, 498 F.2d 765~ (D.C. Cir. 1974), was a judicial decision for 
gwqoses of former section 3(a)(lO). Gpea Records Decision No. 592 (1991) at 6. On 
this basis, the National Parks & Conwrvation Ass’n test was used as a standard for 
judging the confidentiality of “commercial or financial information.” 

National Parks & Gmservation Ash was, and is, the principal federal case 
intexptmg Exempl~on Four of FOIA. The Norionnl Parks & Conservation Ass’n ease 
treats wmmercial or liaancial information as cordideatial 

if disclosure of the iafonaatioa is l&ely...either...(l)to 
impair the Govmeat’s abiity to obtain a- 
iaf&oninthe~,or(2)tocausesubstanMhannto 
the competitive. position of the person tirn whom the 
information was obtained. 

498 F. 2d at 770 (foolnote omitted). 
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This staadsrd was overtumed by Gpea Records Decision No. 592 (1991), which 
averred that National Parks & Conservation Assh “is in no way an expression of the 
common law of privilege or ccafideatiality.” Gpen Records Decision No. 592 (1191) 
at6. The Office of the Attorney General in Gpea Rewrds Decision No. 592 (1991) 
therefore read the laagusge “by statute or judicial de&ion” to mean “[scccrdiag to] the 
common or statutory law of Texas.” Id. at 7. 

GpeaReccrdsDecisionNo.592(1991)hsdlittleeffectonthetmdesecmtpnmg 
of forma section 3(a)(lO), since the law of trade secrets wes well developed ia Texas. 
Outside the limited context of civil disccvery, however, see, e.g., Maresca v. Marks, 362 
S.W.2d 299 (Tex. 1962); Crane v. Tunks, 328 S.W.2d 434 (Tex. 1959). we have 
determined since Gpea Records Decision No. 592 (1991) that the coaunoa or statutory 
law of Texss does not contain any such well developed rule concerning the 
wnfideatiality of waunercisl or fiasacial iafotmstion. 

We believe, however, that the legislsture meant to offer protection to this class of 
inform&ion. The Texas Supreme Court has recently recogaixed thst the legklstum 
loosely patkmed the Texas Gpea Records Act sfter FOIA. A & T Constdmts, Znc. v. 
Sharp, 904 S.W.2d 668,676 flex. 1995). Furtheanom, in holding thet the wmpttclkr 
could withhold cer& tax iafonnation uader section 552.108 of the Goveraaamt Code, 
the wutt in A & T Consultants, Inc. wtxhued section 552.108 as gumally having the 
same scope as section 552(b)(7) of FOIA even though the lsaguege of the two 
cxanptio~~ is not identical. Zu! at 678; see uko Gilbreuth, 842 S.W.2d at 412-13 (noting 
that Gov’t Code 8 552.111 is generally wastrued tc have same scope as 6 552(b)(5) of 
FOIA even though exemptions rue not identical). We ere waqrelled to follow the Texes 
Supmme Court’s rationale and acknowledge the National Parks & Conservation Ass’n 
wurt’s iaterpretatioa of Exernptioa Four of FOIA on which section 552.110 wes 
pattem~ even though the language of section 552.110 is not identical to Exemption 
Four. Accerdiagly, we conclude that Nationrrl Parks & Conservation Ass ‘n is a Ujudiciaj 
decision” for the purposes of section 552.110 of the Gevemment Cede+’ 
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We note, however, that a business enterprise cannot succeed in a NCU~OMZ Parks 
& Conservation Ass ‘n claim by mere wnclusory assertion of a possibility of wmmercial 
harm. “To prove substantial wmpetitive harm,” as Judge Rubin wrote in Shuryland 
Water Supply Corp. v. Block, 755 F.2d 397,399 (5th Cu.), cert. denied, 471 U.S. 1137 
(1985) (footnotes omitted), “the party seeking to prevent disclosure must show by 
specific hctoal or evidentiary material, not waclusory or gene&&d allegations, that it 
actually fhces competition and that substantial wmpetitive injury would likely result fium 
diSCl0SUl-C.~ 

The businesses whose records are at issue here were, of course, unable to make 
any such factual and particularized showing, since they wuld not have been aware that 
this office was rekning to the National Parks & Conserv&on Ass’n test. This office 
will theref~gnmt them fourteen days fkom the date of nceipt of this Open Records 
Decision to make such a showing. 

2We note Ittat the United St&s Court of Appeals for ~IC LMrict of Columbia Cinxit, in C.&xi 
Mass Energv Ptvjeci v. Nuckr Rcgulmagy Cbmmk, 975 F.7.d 871 Q3.C Cii. 1992). cet. &n&d, 113 
S.CX 1579(1993Xhasmodi~thcN~f~Pclrb& cclmen@~Ass’n test for informslion wkmtsrily 
submii to the @Jvernm eat However,sincethematcrialinqwstMnhenwcunibmatsdinorderto 
obtain s benefit, and is therefore not wlutmuily submitted, tee OFIXE ok IN% & PRIVACY, U.S. DEP’TOF 
Jusnca, FREEDOM OF WFoRMAnoN ACT GUIDE & PNVACY ACT OVERVIEUJ 103 (1993), wo nacd not 
masider whctha to follow the Crirical Mars Energy Project case here. 
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SUMMARY 

National Parks & Conservation Ass’n v. Morton, 498 F.2d 765 
(DC. Cir. 1974), which established a two-prong test for the 
wafideatiality of wmmercial or financial iafodoa, is a “judicial 
decision” for the purpose of section 552.110 of the Govemaxat 
Code. Opea Records Decision No. 592 (1991) is overmled to the 
extent that it waflicts witb this decision. 

Yours very truly, 

DAN MORALES 
Attorney General of Texas 

JORGE VEGA 
Fii Assistant Attorney Geaeral 

LAQUITA A. HAMXTON 
Deputy Attorney General for Litigation 

SANQRA L. COAXUM 
Chiec;bpen Records Division 

Prepad by James Tourtelott 
AssiiAttomeyGeaeml 
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