State of Texas

DAN MORALES

ATTORNEY GENERAL

September 5, 1996

Mr. Clyde Haak

Law Offices of Clyde Haak
P.O. Box 6

Hondo, Texas 78861

OR96-1585

Dear Mr. Haak:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned 1D# 100810.

The Bexar-Medina-Atascosa Counties WCID No. 1 (the “district”) received a
request for “the employment status of Evelyn Sollock, to include any termination,
administrative leave, or disciplinary action,” cash receipt # 16304, and all receipts which
were given to landowners and which bear the signature of Josie Pompa for the time
period wherein she was on administrative leave and absent from the office, particularly
for the month of May and ending in the first two or three days of June, 1996. You claim
that the requested information is excepted from disclosure under sections 552.101,
552.102, 552.103, 552.105, 552.107, 552.111, and 552.117 of the Government Code. We
have considered the exceptions you claimed and have reviewed the documents at issue.

Section 552.117 of the Government Code excepts from public disclosure
information relating to the home address, home telephone number, and social security
number of a current or former government employee or official, as well as information
revealing whether that employee or official has family members. Section 552.117
requires you to withhold this information for an official, employee, or former employee
who requested that this information be kept confidential under section 552.024. See
Open Records Decision Nos. 622 (1994), 455 (1987). You may not, however, withhold
this information if the employee had not made a request for confidentiality under section
552.024 at the time this request for the documents was made. Whether a particular piece
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of information is public must be determined at the time the request for it is made. Open
Records Decision No. 530 (1989) at 5.1 .

Section 552.101 incorporates both the common-law and constitutional right of
privacy. For information to be protected from public disclosure under the common-law
right of privacy, the information must meet the criteria set out in Industrial Foundation v.
Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931
(1977). The court stated that

information . . . is excepted from mandatory disclosure under
Section 3(a)(1) as information deemed confidential by law if (1) the
information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the
pubilic.

540 S.W.2d at 685; Open Records Decision No. 142 (1976) at 4 (construing statutory
predecessor to Gov’t Code § 552.101). The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. 540 S.W.2d at 683.

Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently and (2)an individual’s interest in
avoiding disclosure of personal matters. Open Records Decision No. 455 (1987) at 4.
The first type protects an individual’s autonomy within “zones of privacy” which include
matters related to marriage, procreation, contraception, family relationships, and child
rearing and education. Jd. The second type of constitutional privacy requires a balancing
between the individual’s privacy interests and the public’s need to know information of
public concern. Jd The scope of information protected is narrower than that under the
common-law doctrine of privacy; the information must concern the “most intimate
aspects of human affairs.” Jd. at 5 (citing Ramie v. City of Hedwig Village, Texas, 765
F.2d 490 (5th Cir. 1985)). ‘

I Additionally, even if this employee did not make the election to keep her social security number
confidential prior to the district’s receipt of the request for information, federal law may prohibit disclosure
of this employee’s social security number. A social security number is excepted from required public
disclosure under section 552.101 of the act in conjunction with the 1990 amendments to the federal Social
Security Act, 42 U.S8.C. § 405(c)(2)C)Yviti)(I), if it was obtained or is maintained by a governmental body
pursuant to any provision of law enacted on or after October 1, 1990. See Open Records Decision No. 622
(1994). Based on the information you have provided, we are unable to determine whether the social
security numbers are confidential under this federal statute. We note, however, that section 552.352 of the
Government Code imposes criminal penalties for the release of confidential information.
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This office has found that the following types of information are excepted from
required public disclosure under constitutional or common-law privacy: some kinds of
medical information or information indicating disabilities or specific illnesses, see Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress),
455 (1987) (prescription drugs, illnesses, operations, and physical handicaps), personal
financial information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990),
information concerning the intimate relations between individuals and their family
members, see Open Records Decision No. 470 (1987), and identities of victims of sexual
abuse or the detailed description of sexual abuse, see Open Records Decision Nos. 440
(1986), 393 (1983), 339 (1982). We have reviewed the documents submitted for our
consideration and find no information that is protected by either constitutional or
common-law privacy.? .

Section 552.103(a), the “litigation exception,” excepts from disclosure
information relating to litigation to which the state is or may be a party. The district has
the burden of providing relevant facts and documents to show that the section 552.103(a)
exception is applicable in a particular situation. The test for meeting this burden is a
showing that (1) litigation is pending or reasonably anticipated, and (2) the information at
issue is related to that litigation. Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.--Houston [1st Dist.] 1984, writ ref’d n.r.e.}; Open Records Decision No. 551 (1990)
at 4. The district must meet both prongs of this test for information to be excepted under
section 552.103(a).

Litigation cannot be regarded as “reasonably anticipated” unless there is more
than a “mere chance” of it--unless, in other words, we have concrete evidence showing
that the claim that litigation may ensue is more than mere conjecture. Open Records
Decision Nos. 452 (1986), 331 (1982), 328 (1982). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. Open Records Decision Nos.
452 (1986), 350 (1982). This office has concluded that litigation is reasonably
anticipated when an attorney makes a written demand for disputed payments and
promises further legal action if they are not forthcoming, and when a requestor hires an
attorney who threatens to sue a governmental entity. Open Records Decision Nos. 555

(1990), 551 (1990).

Here, you state:

28ection 552.102 excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted ittvasion of personal privacy.” In Hubert v. Harte-Hanks Texas
Newspapers, 652 5.W.2d 546 (Tex. App.—Austin 1983, writ ref'd n.r.e.), the court ruled that the test to be
applied to information claimed to be protected under section 552.102 is the same as the test formulated by
the Texas Supreme Court in Industrial Foundation for information claimed to be protected under the
doctrine of common-}aw privacy as incorporated by section 552.101 of the act. As we have concluded that
none of the submitted information is excepted from disclosure under common-law privacy, section 552.102
also does not except the requested information from disclosure.
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Based upon information and belief, [the district understands]
that Mrs. Pompa has filed criminal charges against Mrs. Sollock in
connection with an alleged assault on April 3, 1996. In light of the
ongoing criminal prosecution involving these two ladies, one of
whom is identified in Mr. Rodriguez’s request, and the potential for
further civil litigation by Mrs. Pompa potentially involving both [the
district] (because the alleged incident occurred in [the district’s]
offices in Natalia, Texas) and Mrs. Sollock, and where
Mr. Rodriguez would appear to be Mrs. Pompa’s attorney in those
matters, [the district believes] that the information requested may be
exempt from disclosure pursuant to Section 552.103.

Based on these assertions, we conclude that the district has not shown that litigation is
reasonably anticipated and therefore may not withhold the requested information under
section 552.103.

Section 552.105 excepts from disclosure information relating to:

(1) the location of real or personal property for a public
purpose prior to public announcement of the project; or

(2) appraisals or purchase price of real or personal property for
a public purpose prior to the formal award of contracts for the

property.

The submitted information does not appear to fit within either of these categories.
Therefore, the district may not withhold the submitted information under section 552.105.

Section 552.107(1) excepts information that an attorney cannot disclose because
of a duty to his client. In Open Records Decision No. 574 (1990), this office concluded
that section 552.107 excepts from public disclosure only “privileged information,” that is,
information that reflects either confidential communications from the client to the
attorney or the attorney’s legal advice or opinions; it does not apply to all client
information held by a governmental body’s attorney. Open Records Decision No. 574
(1990) at 5. You have not established how the documents submitted to this office for
review are either client confidences or attorney-client communications. Therefore, the
district may not withhold the requested information under section 552.107(1).

Section 552.111 excepts “an interagency or intraagency memorandum or letter
that would not be available by law to a party in litigation with the agency.” In Open
Records Decision No. 615 (1993), this office reexamined the predecessor to the section
552.111 exception in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.--Austin 1992, no writ), and held that section
552.111 excepts only those internal communications consisting of advice,
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recommendations, opinions, and other material reflecting the policymaking processes of
the governmental body. An agency’s policymaking functions, however, do not
encompass internal administrative or personnel matters; disclosure of information relating
to such matters will not inhibit free discussion among agency personnel as to policy
issues. Open Records Decision No. 615 (1993} at 5-6. In addition, section 552.111 does
not except from disclosure purely factual information that is severable from the opinion
portions of internal memoranda. Id. at 4-5. Here, most of the documents are not internal
memoranda but rather are documents given to third parties. The documents that are
interagency documents appear to relate to a personnel matter. Accordingly, the district
may not withhold any of the requested information under section 552.111.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited: to the particular records at issue
under the facts presented to us in this request and should not be relied upon as a previous
determination regarding any other records. If you have questions about this ruling, please
contact our office.

Yours very truly,

5};—401 & datee

Stacy E. Sallec
Assistant Attorney General
Open Records Division

SES/ch
Ref.: ID# 100810
Enclosures:  Submitted documents

cc: Mr. Albert L. Rodriguez
Law Offices of Albert L. Rodriguez
101 Stumberg
San Antonio, Texas 78204
(w/o enclosures)



