
QPffice of the 9%tornep @eneral 
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DAN MORALES 
ATTORNEY GENERAL 

October 9, 1996 

Mr. Jerry Drake 
Assistant City Attorney 
2 15 Fast McKinney 
Denton, Texas 76201 

OW6-1838 

Dear Mr. Drake: 

You ask whether certain information is subject to required public disclosure under chapter 
552 of the Government Code. Your request was assigned DD# 101066. 

The City of Denton (the “city”) received a request for 22 categories of information 
concerning a certain employee. You state that some of the requested information has been released, 
but the city wishes to withhold the remaining documents responsive to the request for information. 
You claim that this information is excepted from required public disclosure under section 552.103(a) 
of the Government Code. You have submitted a representative sample of the documents which the 
city seeks to withhold.’ 

Section 552.103(a) of the Government Code excepts from disclosure information: 

(1) relating to litigation of a civil or criminal nature or 
settlement negotiations, to which the state or a political subdivision 
is or may be a party or to which an officer or employee of the state or 
a political subdivision, as a consequence of the person’s office or 
employment, is or may be a party; and 

‘In reaching our conclusion here, we assume that the “representative sample” of records submitted to this office 
is truly representative of tbe requested records as a whole. See Open Records Decision Nos. 499 (1988); 497 (1988). 
This open records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this office. 

5 121463-2 100 P.O. BOX 12548 AUSTIN, TEXAS 7871 l-2548 



Mr. Jerry Drake - Page 2 

(2) that the attorney general or the attorney of the political 
subdivision has determined should be withheld from public 
inspection. 

To show that section 552.103(a) is applicable, the city must demonstrate that (1) litigation 
is pending or reasonably anticipated and (2) the information at issue is related to that litigation. 
Heard v. Houston Post Co., 684 S. W.2d 2 10,2 12 (Tex. App.-Houston [ 1 st Dist.] 1984, writ ref?d 
n.r.e.); Open Records Decision No. 55 1 (1990) at 4. To show the applicability of section 552.103(a), 
a governmental entity must show that (1) litigation is pending or reasonably anticipated and (2) the 
information at issue is related to that litigation. Heard v. Houstbn Post Co., 684 S.W.2d 210,212 
(Tex. App.-Houston [ 1st Disk] 1984, writ ref d n.r.e.); Open Records Decision No. 55 1 (1990) at 
4. Section 552.103 requires concrete evidence that litigation may ensue. To establish that litigation 
is reasonably anticipated, a governmental body must provide this offtce with “concrete evidence 
showing that the claim that litigation may ensue is more than mere conjecture.” Open Records 
Decision No. 452 (1986) at 4. Concrete evidence to support a claim that litigation is reasonably 
anticipated may include, for example, the governmental body’s receipt of a letter containing a 
specific threat to sue the governmental body from an attorney for a potential opposing party.2 Open 
Records Decision No. 555 (1990); see Open Records Decision No. 5 18 (1989) at 5 (litigation must 
be “realistically contemplated”). On the other hand, this office has determined that if an individual 
publicly threatens to bring suit against a governmental body, but does not actually take objective 
steps toward filing suit, litigation is not reasonably anticipated. See Open Records Decision No. 331 
(1982). Nor does the mere fact that an individual hires an attorney and alleges damages serve to 
establish that litigation is reasonably anticipated. Open Records Decision No. 361 (1983) at 2. 
Whether litigation is reasonably anticipated must be determined on a case-by-case basis. Open 
Records Decision No. 452 (1986) at 4. 

In this instance, you state that the city is involved in an internal disciplinary appeal with a 
city employee. You state that the documents relate to the administrative, adversarial action. We do 
not believe that these proceedings constitute “litigation” for the purposes of section 552.103. 
Consequently, we conclude that you have failed to establish that litigation is either pending or 
reasonably anticipated, therefore, the requested information must be released to the requestor. See 
Open Records Decision No. 588 (1991). 

We are resolving this matter with an informal letter ruling rather than with a published open 
records decision. This ruling is limited to the particular records at issue under the facts presented 
to us in this request and should not be relied upon as a previous determination regarding any other 

%I addition, thir ofkice has concluded that litigation was reasonably anticipated when the potential opposing 
party had t&en the following objective steps toward litigation: filed a complaint with the Equal Employment 
Opporhmity Commission, see Open Records Decision No. 336 (1982); hired an attorney who made a demand for 
dip&d payments and threatened to sue ifthe payments were not made promptly, see Open Recor& Decision No. 346 
(1982); and threatened to sue on several occasions and hired an attorney, see Open Records Decision No. 288 (1981). 
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records. If you questions about this ruling, please contact our office. 

Yours very truly, 

Don Ballard 
Assistant Attorney General 
Open Records Division 

JDB/ch 

Ref: ID# 101066 

Enclosures: Submitted documents 

cc: Mr. Roderick E. Courtney 
Law Office of George E. Ashford, III 
3 10 Renaissance Place 
714 Jackson Street 
Dallas, Texas 75202 
(w/o enclosures) 


