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Ms. Susan S. Tennyson 
Supervising Attorney 
Texas Department of Health 
1100 West 49th Street 
Austin, Texas 78756-3 199 

OR97-0737 
Dear Ms. Tennyson: 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 105098. 

a The Texas Department of Health (the "department") received a request for 
information relating to the department's action in disqualifying a participant from the WIC 
program for alleged violations of WIC policies. The requested information includes 
documents from the United States Department of Agriculture ("USDA") and the Food and 
Consumer Service ("FCS"). You claim that the requested information is excepted from 
disclosure under section 552.103 of the Government Code. We have considered the 
exception you claim and reviewed the submitted information. 

First, you state that the department does not possess any USDA or FCS files. The 
Open Records Act does not require a governmental body to obtain information not in its 
possession. Open Records Decision Nos. 558 (1990), 518 (1989). Thus, the department 
need not comply with the request for USDA and FCS files. 

Next, to show that section 552.103 is applicable, the department must demonstrate 
that 1) litigation is pending or reasonably anticipated and 2) the information at issue is 
related to that litigation. Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. 
App.--Houston [lst Dist.] 1984, writ ref d n.r.e.); Open Records Decision No. 551 (1990) 
at 4. You state that the information relates to an administrative adjudication because the 
requestor is appealing the department's decision to disqualify his client from participating 
in the WIC program. For purposes of section 552.103(a), this office considers a contested 
case under the Administrative Procedures Act (the "APA"), Government Code chapter 2001, * to constitute litigation. Open Records Decision No. 588 (1991) at 7 (construing statutory 
predecessor to APA). The department's rules provide for contested hearings under the APA. 
See 25 T.A.C. $ 5  1.21. 

P.0. BOX 1254ti AUSTIN, TEXAS 7871 1-2548 ,, i t ? (  , 2  ! \ , ! - l :Y , \ l t h l  : ~ l ~ ? o ! < l t  ~ \ l ' [ >  i\!l~i<!>!:l< 



Ms. Susan S. Tennyson - Page 2 

We conclude that the requested information is related to pending litigation for the 
purposes of section 552.103. Therefore, you may withhold the requested information 
pursuant to section 552.103. We note that the requestor's client has either provided or has 
previously received some of the documents. Generally, once information has been obtained 
by all parties to the litigation through discovery or othelwise, no section 552.103 interest 
exists with respect to that information. Opcn Ilccords Decision Nos. 349 (1982), 320 (1982). 
Thus, information that has either bcen obtained from or provided to the opposing party in the 
anticipated litigation is not excepted from disclosure under section 552.103, and it must be 
disclosed. ~oieover ,  the applic~bility of section 552.103 ends once the litigation has been 
concluded. Attorney Genera1 Opinion MW-575 (1982); Open Records Decision No. 350 
(1982). 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied on as a previous 
determination regarding any other records. If you have any questions regarding this ruling, 
please contact our office. 

Yours very truly, 

Yen-Ha Le 
Assistant Attorney General 
Open Records Division 

Ref.: ID# 105098 

Enclosures: Submitted documents 

cc: Mr. Allan A. Cease 
Cease & Keiter, P.C. 
8323 Southwest Freeway, Suite 700 
Houston, Texas 77074-1609 
(W/O enclosures) 


