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@ Office of the Attorney General
State of Texas

DAN MORALES
ATTORNEY GENERAL June 16, 1997

Mr. Kevin McCalla

Director, Legal Division

Texas Natural Resource
Conservation Commission

P.O. Box 13087

Austin, Texas 78711-3087

OR97-1402

Dear Mr. McCalla:

You ask whether certain information is subject to required public disclosure under
. the Texas Open Records Act, chapter 552 of the Government Code. Your request was
assigned ID# 107173,

The Texas Natural Resource Conservation Commission (the “commission™) received
a request for information regarding Graham Magnetics, Inc. (“Graham Magnetics™). You
assert that the requested documents are excepted from required public disclosure based on
section 552.101 in conjunction with section 382.041 of the Health and Safety Code, and
552.110 of the Government Code.

Because the property and privacy rights of third parties may be implicated by the
release of the requested information, this office notified Graham Magnetics of its opportunity
to assert that the information submitted to the commission is excepted from required public
disclosure. See Gov’t Code § 552.305 (permitting interested third party to submit to attorney
general reasons why requested information should not be released); Open Records Decision
No. 542 (1990). Graham Magnetics did not respond to our notice.

Section 552.110 protects the property interests of private persons by excepting from
disclosure two types of information: (1) trade secrets, and (2) commercial or financial
information obtained from a person and privileged or confidential by statute or judicial
decision. In this instance neither the commission nor Graham Magnetics has demonstrated
that the requested information constitutes information protected by section 552.110 of the

. Government Code. Open Records Decision Nos. 639 (1996) at 4 (to prevent disclosure of

512/463-2100 P.O. BOX 12548 AUSTIN, TEXAS 78711-2548

PRINTEG QN Hioy 2y Pt s AN EQUAL PMPLOVMENT OPPORTUNITY EMPLOYER



Mr. Kevin McCalla - Page 2

commercial or financial information, party must show by specific factual or evidentiary
material, not conclusory or generalized allegations, that it actually faces competition and that
substantial competitive injury would likely result from disclosure), 552 (1990) at 5 (party
must establish a prima facie case that information is trade secret).

Section 552.101 of the Government Code excepts from disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Section 382.041 of the Health and Safety Code protects information submitted to the
commission if a prima facie case is established that the information is 1) a trade secret, and
2) if the information was identified as confidential by the submitting party when it was
submitted to the commission. Open Records Decision No. 652 (1997). The commission has

shown that Graham Magnetics identified certain records as confidential at the time it

submitted them to the commission. However, neither the commission nor Graham
Magnetics has demonstrated the information in these records constitutes a trade secret
protected from disclosure by section 382.041 of the Health and Safety Code. Open Records
Decision No. 652 (1997) at 4 (definition of trade secrets contained in Restatement of Torts
and adopted by the Texas Supreme Court for use in common-law trade secret actions is
appropriate standard in determining if information is “relating to the secret processes or
methods of manufacture or production” under section 382.041). Therefore, the commission
may not withhold the information under section 552.110 of the Government Code or under
section 382.041 of the Health and Safety Code in conjunction with section 552.101 of the
Government Code.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied on as a previous
determination regarding any other records. If you have any questions regarding this ruling,
please contact our office.

Yours very truly,

Horurtn. Cotb,

Loretta R. DeHay
Assistant Attorney General
Open Records Division

LRD/rho

Ref.: ID# 107173
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. Enclosures:  Submitted documents

cCl

Mr. Tommie C. Padalino

Legal Assistant

Akin, Gump, Strauss, Hauer & Feld, L.L.P.
1700 Pacific Avenue, Suite 4100

Dallas, Texas 75201-4675

{w/o enclosures)

Graham Magnetics, Inc.
Subsidiary of Carlisle Corporation
6625 Industrial Park Boulevard
North Richland Hills, Texas 76118
(w/o enclosures)






