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DAN MORALES 

\TTOHSt\ G t S t R A L  

July 31, 1997 

I 
Ms. Jennifer D. Soldano 
Assistant General Counsel 
Texas Department of Transportation 

I Dewitt C. Greer State Highway Bldg. 
125 East 1 lth Street 
Austin, Texas 78701-2483 

Dear Ms. Soldano: 

You ask whether certain information is subject to required public disclosure under 
the Open Records Act, chapter 552 of the Government Code. Your request was assigned 
ID# 107471. 

The Texas Department of Transportation (the "department") received a request for 
the "results" of an accident investigation involving the requestor's client. In response to 
the request, you submitted to this office for review the information you assert is 
responsive. You claim that the requested information is excepted from disclosure under 
section 552.103 of the Government Code. We have considered the exception you claim 
and reviewed the submitted information. 

Section 552.103(a), known as the litigation exception, excepts h m  required public 
disclosure information 

(1) relating to litigation of a civil or criminal nature or settlement 
negotiations, to which the state or a political subdivision is or may be 
a party or to which an officer or employee of the state or a political 
subdivision, as a consequence of the person's office or employment, is 
or may be a party; and, 

(2) that the attorney general or the attorney of the political 
subdivision has determined should be withheld fiom public inspection 

When asserting section 552.103(a), a governmental body must establish that the requested 
information relates to pending or reasonably anticipated litigation. Thus, under section 
552.103(a) a governmental body's burden is two-pronged. The governmental body must 
establish that (1) litigation is either pending or reasonably anticipated, and that (2) the 
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requested information relates to that litigation. See Heard v. Houston Post Co., 684 
S.W.2d 210, 212 (Tex. App.--Houston [lst Dist.] 1984, writ ref d n.r.e.); Open Records 
Decision No. 551 (1990) at 4. 

To establish that litigation is reasonably anticipated, a governmental body must 
provide this office "concrete evidence showing that the claim that litigation may ensue is 
more than mere conjecture." Open Records Decision Nos. 452 (1986) at 4, 331 (1982), 
328 (1982). Whether litigation is reasonably anticipated must be determined on a case- 
by-case basis. Open Records Decision Nos. 452 (1986), 350 (1982). You state that 
pursuant to a submitted Third-Party Complaint the department was a party to pending 
litigation, however, "[tlhe department was dismissed without prejudice from the suit on 
February 11, 1997," as indicated by the submitted Order of Dismissal. The department 
must meet the two-pronged burden of section 552.103 in order to withhold the submitted 
records. 

Based on the facts presented, it is evident that the department is no longer a party 
to the pendmg litigation. Furthermore, without a showing of some concrete step toward 
litigation, there is insufficient information to establish reasonable anticipation of future 
litigation. Thus, you have not provided necessary information to conclude that litigation 
is reasonably anticipated. See Open Records Decision No. 588 (1991). Therefore, we 
conclude that the department may not withhold the requested information under section 
552.103(a). 

Although you have not raised section 552.101 as an applicable exception, we note 
that certain submitted information is subject to a confidentiality statute.' Section 552.101 
excepts 'Wonnation considered to be confidential by law, either constitutional, statutory, 
or by judicial decision." This section encompasses information protected by other 
statutes. 

We note that among the records submitted to this office, you have included a copy 
of the accident report, which is a record of the incident at issue. Access to accident 
reports is governed by law other than the Open Records Act. The Seventy-fourth 
Legislature, without reference to the repeal and codification of V.T.C.S. article 6701d: 

'The Office of the Attorney General will raise section 552.101 on behalf of a governmental body 
when necessary to protect third-party interests. Open Records Decision Nos. 481 (1987), 480 (1987). 470 
(1 987). 

'Effective September 1, 1995, article 6701d was repealed and codified as part of the Transportation 
Code. Act of May 1, 1995,74th Leg., RS., ch. 165, g 24, 1995 Tex. Sess. Law Sew. 1025, 1870-71; see 
Transp. Code $ 550.065 (release of accident reports). The legislature did not intend a substantive change of 
the law but merely a recodification of existing law. Act of May 1, 1995,74th Leg., ch. 165, $25, 1995 Tex. 
Sess. Law Sew. 1025,1871. The repeal of a statute by a code does not affect an amendment of the statute by 
the same 1egislab.m which enacted the code and the amendment is preserved and given effect as part of the code 
provision. Gov't Code 5 31 1.03l(c). Thus, the amendment of section47 of article 67014 V.T.C.S., in House 
Bill 391 remains in effect as cwrent law and may be found following section 550.065 of the Transportation 
Code. See also Act of May 27,1995,74th Leg., RS., ch. 894.5 1,1995 Tex Sess. Law Serv. 4413,4414. 
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amended section 47 of article 6701d, V.T.C.S., relating to the disclosure of accident 
reports. Act of May 27, 1995, 74th Leg., R.S., ch. 894, 9 1, 1995 Tex. Sess. Law Serv. 
4413, 4414. As amended, section 47(b)(l) places certain restrictions on the general 
public's access to "all accident reports made as required by [V.T.C.S. art. 6701dJ or 
[V.T.C.S. art. 6701hl.'" Specifically, section 47(b)(l) provides that a law enforcement 
agency employing a peace officer who made an accident report is required to release a 
copy of the report on request to, among others, a person who provides the law 
enforcement agency with two or more of the following: (I) the date of the accident, 
(2) the name of any person involved in the accident, or (3) the specific location of the 
accident. Act of May 27, 1995, 74th Leg., RS., ch. 894, 5 1, 1995 Tex. Sess. Law Serv. 
4413 (Vernon). In the situation at hand, the requestor has provided the department with 
the date and the specific location of the accident at issue; therefore, you must release the 
accident report. 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied upon as a previous 
determination regarding any other records. If you have questions about this ruling, please 
contact our office. 

Assistant Attorney General 
Open Records Division 

Ref.: ID#107471 

Enclosures: Submitted documents 

cc: Mr. Michael R. McGown 
Weller, Green, McGown & Toups, L.L.P. 
P. 0. Box 350 
Beaumont, Texas 77704 
(W/O enclosures) 

'Effective September 1, 1995, these statutes were repealed and replaced as part of the Transportation 
Code. Act of May 1,1995,74th Leg., RS., ch 165,G 24,1995 Tex Sess. Law Sew. 1025,1870-71. 




