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October 21, 1997 

Ms. Monica L. Strickland 
Assistant City Attorney 
P.O. Box 1152 
Midland, Texas 79702-1 152 

Dear Ms. Strickland: 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned ID# 108929. 

The City of Midland received a request for a specific incident report. You claim that 
portions of the requested record are excepted from disclosure by sections 552.101 and 
552.108 of the Government Code. We have considered the exception you claim and have 

a reviewed the documents at issue. 

You first claim that several marked portions of the records are protected by a right 
of privacy. You have marked this information in orange. Section 552.101 exceuts from - 
disclosure "information considered to be confidential by law, either constitutional, statutory, 
or by judicial decision." This section encompasses both common-law and constitutional 
privacy. Common-law privacy excepts from disclosure private facts about an individual. 
Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 
430 U.S. 931 (1977). Therefore, information may be withheld from the public when (1) it 
is highly intimate and embarrassing such that its release would be highly objectionable to a 
person of ordinary sensibilities, and (2) there is no legitimate public interest in its disclosure. 
Id. at 685; Open Records Decision No. 611 (1992) at 1. 

The constitutional right to privacy protects two interests. Open Records Decision 
No. 600 (1992) at 4 (citing Ramie v. City ofHedwig Village, 765 F.2d 490 (5th Cir. 1985), 
cert. denied, 474 U.S. 1062 (1986)). The first is the interest in independence in making 
certain important decisions related to the "zones of privacy" recognized by the United States 
Supreme Court. Open Records Decision No. 600 (1992) at 4. The zones of privacy 
recognized by the United States Supreme Court are matters pertaining to marriage, 
procreation, contraception, family relationships, and child rearing and education. See id. 

* The second interest is the interest in avoiding disclosure of personal matters. The test 
for whether information may be publicly disclosed without violating constitutional privacy 
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rights involves a balancing of the individual's privacy interests against the public's need to 
know information of public concern. See Open Records Decision No. 455 (1987) at 5-7 
(citing Fa40 v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of information 
considered private under the constitutional doctrine is far narrower than that under the 
common law; the material must concern the "most intimate aspects of human affairs." See 
Open Records Decision No. 455 (1987) at 5 (citing Ramie v. City of Hedwig Village, 765 
F.2d 490, 492 (5th Cir. 1985), cert. denied, 474 U.S. 1062 (1986)). 

This office has found that the following types of information are excepted from 
required public disclosure under constitutional or common-law privacy: some kinds of 
medical information or information indicating disabilities or specific illnesses, see Open 
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 
(1987) @rescription drugs, illnesses, operations, and physical handicaps), and personal 
financial information not relating to the financial transaction between an individual and a 
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990), and 
information concerning the intimate relations between individuals and their family members. - 
See Open Records Decision No. 470 (1987). After examining the information highlighted 
in orange, we do not believe that it is protected by a right of privacy. This information must 
be released. 

You next claim that the marked portions in yellow highlighting are protected by 
sections 552.101 and 552.108. The Seventy-fifth Legislature amended section 552.108 of 
the Government Code to read as follows: 

(a) Information held by a law enforcement agency or 
prosecutor that deals with the detection, investigation, or prosecution 
of crime is excepted from the requirements of Section 552.021 if: 

(I) release of the information would interfere with the 
detection, investigation, or prosecution of crime; 

(2) it is information that deals with the detection, 
investigation, or prosecution of crime only in relation to an 
investigation that did not result in conviction or deferred 
adjudication; or 

(3) it is information that: 

(A) is prepared by an attorney representing the 
state in anticipation of or in the course of preparing for criminal 
litigation; 

(B) reflects the mental impressions or legal 
reasoning of an attorney representing the state. 
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a @) An internal record or notation of a law enforcement 
agency or prosecutor that is maintained for internal use in matters 
relating to law enforcement or prosecution is excepted from the 
requirements of Section 552.021 if: 

(1) release of the internal record or notation would 
interfere with law enforcement or prosecution; 

(2) the internal record or notation relates to law 
enforcement only in relation to an investigation that did not result in 
conviction or deferred adjudication; or 

(3) the internal record or notation: 

(A) is prepared by an attorney representing the 
state in anticipation of or in the course of preparing for criminal 
litigation; 

(B) reflects the mental impressions or legal 
reasoning of an attorney representing the state. 

(c) This section does not except from the requirements of 
Section 552.021 information that is basic information about an 
arrested person, an arrest, or a crime. 

Gov't Code 5 552.108. Generally, a governmental body claiming an exception under section 
552.108 must reasonably explain, if the information does not supply the explanation on its 
face, how and why the release of the requested information would interfere with law 
enforcement. See Gov't Code $5 552.108(a)(l), (b)(l), .301(b)(l); see also Exparte Pruitt, 
551 S.W.2d 706 (Tex. 1977). You explain that the requested information concerns an active, 
open, and pending criminal investigation. Because you have shown that the release of the 
requested information would interfere with the detection, investigation or prosecution of 
crime, we conclude that most of the yellow highlighted information may be withheld under 
section 552.108(a)(l). See Open Records Decision No. 216 (1978). 

You state that the name, address, telephone number and all identifying information 
about the complainant of the report, who you also list as a witness, should be withheld 
because "release of the names and identifying information of these private citizens would 
chill cooperation with law enforcement officers in the future." You seek to withhold the 
identity of the complainant because this person is an informer. See Aguilar v. State, 444 
S.W.2d 935, 937 (Tex. Crim. App. 1969); Open Records Decision Nos. 582 (1990), 515 
(1988). The informer's privilege does not, however, categorically protect from release the 
identification and description of a complainant, which is front page offense report 
information generally considered public by Houston Chronicle. See Gov't Code 
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5 552.108(c); Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177, 187 (Tex. 
Civ. App.--Houston [14th Dist.] 1975), writ ref d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 
1976); Open Records Decision No. 127 (1976). The identity of a complainant, whether an 
"informant" or not, may only be withheld upon a showing that special circumstances exist. 

We have addressed several special situations in which front page offense report 
information may be withheld from disclosure. For example, in Open Records Decision 
No. 366 (1983), this office agreed that the statutory predecessor to section 552.108 protected 
from disclosure information about an ongoing undercover narcotics operation, even though 
some of the information at issue was front page information contained in an arrest report. . . 

The police department explained how release of certain details would interfere with the 
undercover operation, which was ongoing and was expected to culminate in more arrests. 
Open Records Decision No. 366 (1983); see Open Records Decision No. 333 (1982) at 2; 
cf: Open Records Decision Nos. 393 (1983) (identifying information concerning victims of 
sexual assault), 339 (1982), 169 (1977) at 6-7, 123 (1976). 

Based upon the information provided to this office, we do not believe that you have 
shown special circumstances sufficient to overcome the presumption of public access to the 
complainants identity. Consequently, we conclude that the department must release the 
froni-page report infirmation However, the department may withhold the remainder of the 
yellow highlighted information from required public disclosure pursuant to section 
552.108(a)(l) of the Government Code. We note that the complainant's telephone number 
is generally not front page offense report information. 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied upon as a previous 
determination regarding any other records. If you have questions about this ruling, please 
contact our office. 

Yours very truly, 
i 

Don Ballard 
Assistant Attorney General 
Open Records Division 

JDBIch 

Ref: ID# 108929 

Enclosures: Submitted documents 
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0 cc: Mr. Robert Davis 
71 5 East Odessa Street 
Odessa, Texas 79763 
(W/O enclosures) 




