DAN MORALES

ATTORNEY GENERAL

State of Texas

January 15, 1998

Mr. Miles T. Bradshaw

Assistant General Counsel

Houston Independent School District
3830 Richmond Avenue

Houston, Texas

OR98-0139
Dear Mr. Bradshaw:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 112313,

. The Houston Independent School District (the “school district”) received a request for “any
and all personnel documentation that HISD can provide on Patrick Henry Middle School principal
Ben Carmona.” You state that you have released most of the requested information. You contend,
however, that three documents, labeled exhibits B, C, and D, are excepted from disclosure under
sections 552.101 and 552.102 of the Government Code. We have considered the exceptions you
claim and have reviewed the documents at issue.

Exhibit B is an I-9 form that you claim is excepted from disclosure under section 552.101
in conjunction with federal law. Section 552.101 of the Government Code excepts from disclosure
information considered to be confidential by law, either constitutional, statutory, or by judicial
decision. The disclosure of I-9 forms is governed by title 8, section 1324a of the United States Code,
which provides that the form “may not be used for purposes other than for enforcement of this
chapter” and for enforcement of other federal statutes governing crime and criminal investigations.
8 U.S.C. § 1324a(b)(5); see 8 C.F.R. § 274a.2(b)(4). Thus, Mr. Carmona’s I-9 form is excepted from
disclosure under section 552.101 as information made confidential by law and may be released only
in compliance with the federal laws and regulations governing the employment verification system.

Exhibit C is a medical questionnaire that you assert is excepted from disclosure under

sections 552.101 and 552.102 of the Government Code in conjunction with the right to privacy.

Section 552.102 excepts from disclosure information in a personnel file, the disclosure of which

would constitute a clearly unwarranted invasion of personal privacy. Section 552.102 excepts

. information in personnel files only if it meets the test articulated under section 552.101 for common-
law invasion of privacy. Hubert v. Harte-Hanks Tex. Newspapers, 652 S.W.2d 546 (Tex. App.--
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Austin 1983, writ ref’d n.r.e.). Accordingly, we will consider your section 552.101 and section
552.102 claims together.

For information to be protected from public disclosure by the common-law right of privacy
under section 552.101, the information must meet the criteria set out in Indusirial Found. of the
South v. Texas Indus. Accident Bd., 540 S.W.2d 668, 683-85 (Tex. 1976), cert. denied, 430 1J.S. 931
(1977). In Industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure if (1) the information contains highly intimate or embarrassing facts the release of which
would be highly objectionable to a reasonable person, and (2) the information is not of legitimate
concern to the public. Id. at 685. The court considered intimate and embarrassing information such
as that relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. Having reviewed exhibit C, we find that it is highly intimate and embarrassing and of no
legitimate interest to the public. Thus, the school district must withhold exhibit C from disclosure
pursuant to sections 552.101 and 552.102. '

Finally, you claim that exhibit D is excepted from disclosure under section 552.101 in
conjunction with section 21.355 of the Education Code. Section 21.355 provides, “{a]ny document
evaluating the performance of a teacher or administrator is confidential.” This office recently
interpreted this section to apply to any document that evaluates, as that term is commonly
understood, the performance of a teacher or administrator. Open Records Decision No. 643 (1996).
In that opinion, this office also concluded that a teacher is someone who is required to hold and does
hold a certificate or permit required under chapter 21 of the Education Code and is teaching at the
time of his or her evaluation. Id. Similarly, an administrator is someone who is required to hold and
does hold a certificate required under chapter 21 of the Education Code and is administering at the
time of his or her evaluation. Id. We find that exhibit D does not evaluate, as that term is commonly
understood, the performance of Mr. Carmona. We conclude, therefore, that exhibit D is not excepted
from disclosure under section 552.101 in conjunction with section 21.355. The school district must
release exhibit D.

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts presented
to us in this request and should not be relied upon as a previous determination regarding any other
records. If you have any questions about this ruling, please contact our office.

Yours very truly,

Karen E. Ha
Assistant Attorriey General
Open Records Division

KEH/ch
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Ref: 1D#112313
Enclosures:  Submitted documents

ce: Mr. Steve Brewer
Reporter
Houston Chronicle
P.O. Box 4260
Houston, Texas 77210
{w/o enclosures)



