DAN MORALES
ATTORNEY GENERAL February 27, 1998

State of Texas

Mr. Robert A. Schulman

Schulman, Walheim & Heidelberg, Inc.
112 East Pecan, Suite 3000

San Antonio, Texas 78205

OR98-0561

Dear Mr. Schulman:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned [D# 113413,

The Alamo Community College District (the “district”), which you represent,
. received a request for 1) copies of all sexual harassment complaints filed against district
employees since 1993, 2) confidentiality agreements signed by individuals filing sexual
harassment complaints, 3) copies of any reports filed by private investigators hired by the
district, and 4) records indicating the cost of the private investigators.! You assert that the
information requested in items 1-3 is excepted from disclosure pursuant to sections 552.026,
552.101, 552.103, 552.107, 552.108, 552.114, and 552.117 of the Government Code. We
have considered your arguments and reviewed the information submitted.

First, we address your arguments against disclosure under sections 552.026 and
552.114 of the Government Code. The Family Educational Rights and Privacy Act of 1974
(“FERPA”) provides that no federal funds will be made available under any applicable
program to an educational agency or institution that releases personally identifiable
information (other than directory information) contained in a student’s education records to
anyone but certain enumerated federal, state, and local officials and institutions, unless
otherwise authorized by the student’s parent. See 20 U.S.C. § 1232g(b)(1). “Education
records” means those records that contain information directly related to a student and are
maintained by an educational agency or institution or by a person acting for such agency or
mnstitution. [d. § 1232g(a)(4)(A). This office generally applies the same analysis under
section 552.114 and FERPA. Open Records Decision No. 539 (1990).

"You have raised no exceptions objecting to the release of the records indicating the cost of the private
investigators. Therefore, we assume that you have furnished the requested information to the requestor.
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Section 552.114 excepts from disclosure student records at an educational institution
funded completely or in part by state revenue. Section 552.026 provides as follows:

This chapter does not require the release of information contained in
education records of an educational agency or institution, except in conformity with
the Family Educational Rights and Privacy Act of 1974, Sec. 513, Pub. L. No.
93-380, 20 U.S.C. Sec. 1232g.

In Open Records Decision No. 634 (1995), this office concluded that (1) an
educational agency or institution may withhold from public disclosure information that is
protected by FERPA and excepted from required public disclosure by sections 552.026 and
552.101 without the necessity of requesting an attorney general decision as to those
exceptions, and (2) an educational agency or institution that is state-funded may withhold
from public disclosure information that is excepted from required public disclosure by
section 552.114 as a “student record,” insofar as the “student record” is protected by FERPA,
without the necessity of requesting an attorney general decision as to that exception. The
incident and arrest reports of state university campus police departments are not education
records for the purposes of FERPA, and such records are not excepted from required public
disclosure by sections 552.026 and 552.114. Open Records Decision No. 612 (1992).

Information must be withheld from required public disclosure under FERPA only to
the extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). We have marked the types of
information that may reveal or tend to reveal information about a student that must be
withheld pursuant to FERPA. Additionally, the district must withhold in their entirety all
handwritten documents created by students. See Open Records Decision No. 224 (1979)
(student’s handwritten comments would make identity of student easily traceable and such
comments are therefore excepted by statutory predecessor to section 552.114).

Second, we consider your section 552.101 arguments. Section 552.101 protects
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision,” including the common-law right to privacy. Industrial Found. of the 8.
v. Texas Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931
(1977). Common-law privacy protects information if it is highly intimate or embarrassing,
such that its release would be highly objectionable to a reasonable person, and it is of no
legitimate concern to the public. /d. at 683-85. Although mformation relating to an internal
investigation of sexual harassment claims involving public employees may be highly
intimate or embarrassing, the public generally has a legitimate interest in knowing the details
of such an investigation. Open Records Decision No. 444 (1986).

In Morales v. Ellen, 840 S.W.2d 519, 525 (Tex. App.--El Paso 1992, writ denied},
the court addressed the applicability of the common-law privacy doctrine fo files of an
investigation of allegations of sexual harassment. The investigation files in E/len contained
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individual witness statements, an affidavit by the individual accused of the misconduct
responding to the allegations, and a summary of the board of inquiry that conducted the
investigation. Id. The court ordered the release of the affidavit of the person under
investigation and the summary of the investigation, stating that the public’s interest was
sufficiently served by the disclosure of these documents. /d. In concluding, the Ellen court
held that “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” /d.

After a review of the records, we note that the some of the investigated incidents of
sexual harassment include an adequate summary of the investigation and others do not.
When there is an adequate summary of the investigation, the summary must be released, but
the identities of the victims and witnesses must be redacted and their detailed statements
must be withheld from disclosure. When no adequate summary exists, detailed statements
regarding the allegations must be released, but the identities of witnesses and victims must
still be redacted from the statements. /d. We have marked the types of information that you
must withhold pursuant to common-law privacy and Ellen.

Third, you assert that the district’s Department of Public Safety and San Antonio
Police Department incident reports are excepted from public disclosure by section 552.108.
Section 552.108 of the Government Code excepts from required public disciosure

(a) Information held by a law enforcement agency or prosecutor that
deals with the detection, investigation, or prosecution of crime . . . if:

(2) it is information that deals with the detection,
investigation, or prosecution of crime only in relation to an
investigation that did not result in conviction or deferred
adjudication|.]

(c) This section does not except from [public disclosure] information
that is basic information about an arrested person, an arrest, or a crime.

You indicate that the reported incidents did not result in conviction or deferred adjudication.
We conclude that you may withhold the incident reports under section 552.108(a)(2).
However, we note that “basic information about an arrested person, an arrest, or a crime” is
not excepted from required public disclosure. Gov’t Code § 552.108(c). Basic information
is the type of information that is considered to be front page offense report information even
if this information is not actually located on the front page of the offense report. See
generally Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.3d 177 (Tex. Civ.
App.--Houston [14" dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976);
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Open Records Decision No. 127 (1976). Accordingly, you must release basic information
with one exception. Identifying information about a victim or witness of alleged sexual
harassment is protected by the doctrine of common-law privacy and must be withheld.
Morales v. Ellen, 840 S.W .2d 519, 525 (Tex. App.--El Paso 1992, writ denied).

Next, the submitted documents contain information that may be excepted from public
disclosure by section 552.117. Section 552.117 excepts from required public disclosure the
home addresses, home telephone numbers, social security numbers, or personal family
members information of public employees who request that this information be kept
confidential under section 552.024. Therefore, section 552.117 requires you to withhold this
information if a current or former employee or official requested that this information be kept
confidential under section 552.024. See Open Records Decision Nos. 622 (1994), 455
(1987). You may not, however, withhold this information of a current or former employee
who made the request for confidentiality under section 552.024 after this request for
information was made. Whether a particular piece of information is public must be
determined at the time the request for it is made. Open Records Decision No. 530 (1989)
at 3. -

Lastly, you contend that section 552.103 excepts the settlement agreement found in
Exhibit D. Section 552.103(a} excepts from disclosure information:

(1) relating to litigation of a civil or criminal nature or settlement
negotiations, to which the state or a political subdivision is or may be a
party or to which an officer or employee of the state or a political
subdivision, as a consequence of the person’s office or employment, is or
may be a party; and ,
(2) that the attorney general or the attorney of the political subdivision has
determined should be withheld from public inspection.

The district has the burden of providing relevant facts and documents to show that the
section 552.103(a) exception is applicable in a particular situation. Section 552.103 applies
only when a lawsuit has been filed or if litigation is reasonably anticipated. Heard v.
Houston Post Co. , 684 S.W.2d 210, 212 (Tex. App.--Houston {1st Dist.] 1984, writ ref’d
n.r.e.). The section 552.103 exception was designed to protect the interests of the state in
adversary proceedings or in negotiations leading to the settlement thereof. Open Records
Decision No. 301 (1982) (construing predecessor to section 552.103).

To establish that litigation is reasonably anticipated, a governmental body must
provide this office “concrete evidence showing that the claim that litigation may ensue is
more than mere conjecture.” Open Records Decision No. 452 (1986) at 4. Concrete
evidence to support a claim that litigation is reasonably anticipated may include, for
example, the governmental body’s receipt of a letter containing a specific threat to sue the
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governmental body from an attorney for a potential opposing party.? Open Records Decision
No. 555 (1990); see Open Records Decision No. 518 (1989) at 5 (litigation must be
“realistically contemplated”). The mere fact that an individual hires an attorney and alleges
damages does not serve to establish that litigation is reasonably anticipated. Open Records
Dectsion No. 361 (1983) at 2. Whether litigation is reasonably anticipated must be
determined on a case-by-case basis. Open Records Decision No. 452 (1986) at 4.

After considering your arguments, we conclude that you have not demonstrated the
application of section 552.103 to the settlement agreement in Exhibit D. Thus, you may not
withhold the settlement agreement under section 552.103.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied on as a previous
determination regarding any other records. If you have any questions regarding this ruling,
please contact our office.

Yours very truly,

73&&/@2 r”&

Yen-Ha Le
Assistant Attorney General
Open Records Division

YHL/tho
Ref: ID# 113413
Enclosures:  Marked documents

cc: Ms. Jeanne Russell
San Antonio Express-News
P.O.Box 2171
San Antonio, Texas 78297-2171
(w/o enclosures)

In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see
Open Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see
Open Records Decision No. 288 (1981).



