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~ Ms. Linda Wiegman
Superwsmg Attomey
~ Office of General Counsel _
* Texas Department of Health o
1100 West 49" Street
Austm Texas 78756 3199

OR98-1362

DearMs Wlegman L

L Ca Yeu ask whether certam mformatmn is sub_; ect to reqmred public d1sclosure under PE
. o 'the Texas Open Records Act chapter 552 of the chemmen’s Code Your request Was- :
L EET asmgnedED#IlSB% e NS B . '

0 The Texas Department of Heaith (the “depariment”) recewed an open records req_uest -'
) for ¢ any Hosp1tal Survey or. Report that [the departmcnt] has on file for Columbia Medical -
R fArts Hespitai in Dallas, Texas and Coiumbla Specialty Hospltal in Dallas; ‘Texas.” You state
. that the department has released some responsnfﬁ information to the requestor You seek to.
. ---imﬁihold some records or pemons thereof, pursuant to section 5 52:101 of the Govemment '
- ::Code in con]unctmn W1th Vamms other conﬁdennality statutes :

o Sectlen 552 101 of the Government Code cxcepts ﬁom disclosure mformatmn'__ :
T consﬂered tobe conﬁdential by law, either constitutional, stai:utory, orby }udmal decision.” =
.. This section encompasses mfomanon protected by other statites. Yo inguire Whet;her'_ Ce
. some of the information at issue that the department Dbtamed from the referenced hospﬁa}»s' o
G is confidential under chapter 241 of the Health and Safety Code. Subchapter Gof chapter i
L 241 0f the Health and Safety. Code prowdes for the disclosure of health care informationin
R 'the possessmn of: h(}spxtais Section 241 152(a) of the Health and Safety Code pravzcﬁes that -
. “a hospital or an agent or empieyce ofa hospltai may not’ disclose health care mformatmn ' -
about a patlent to any: person other than the pat1ent w::thout the wntten authonzatmn of the - AR
"~ “patient or the patient’s legally authorized representative.” “Health care information” means © .
- “information recorded in any form or medium that identifies a patient and relates to'the -
. B :hlstory,_d:zagnoszs, treatment, or prognosis ofa patienf: 7 Health & Safety Code § 241.151(1). - . "
i o Section 241:153(3) provides several instances in which apatxent s health care mformation-f-'_ Wi
L fmay be d1saiosed Wiihaut the patient’s wntten authenzatmn One such mstance isifthe .
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authorized or required by law.” Id. § 241.153(3). There is no provision which addresses the
re-release of the health care information by the department. Therefore, we do not believe

information under section 241.152 of the Health and Safety Code.

You next argue that some of the requested records, as well as portions of other
requested records, must be withheld as confidential medical records. Section 5.08 of
V.T.C.S. article 4495b, the Medical Practice Act (the “MPA™), applies to “[c]ommunications
between one licensed to practice medicine, relative to or in connection with any professional
services as a physician to a patient” and “[r]ecords of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician.” The
records at issue contain information that appears to have been directly obtained from medical
records and communications and such information may be disclosed only in accordance with
the MPA. See V.T.C.S. art. 4495b, § 5.08(a), (b), (¢), (j); Open Records Decision Nos. 598
(1991), 546 (1990) (because hospital treatment is routinely conducted under supervision of
physicians, documents relating to diagnosis and treatment during hospital stay would
constitute protected MPA records). We have marked in brackets the information that may
be released only in accordance with this statute.’ L

You next contend that section 161.032 of the Health and Safety Code makes
confidential the minutes of certain meetings held by the referenced hospitals’ staff. Section
161.032 provides:

(a) The records and proceedings of a medical committee are
confidential and are not subject to court subpoena.

(b) Therecords and proceedings may be used by the committee
and the committee members only in the exercise of proper committee
functions. :

{c) This section and Section 5.06, Medical Practices Act. .. do
not apply to records made or maintained in the regular course of
business by a hospital, health maintenance organization, medical
organization, university medical center or health science center, or
extended care facility. {Emphasis added.]

Section 161.031 of the Health and Safety Code defines “medical committee” to include “any
cominittee, including a joint committes,” of a hospital or an extended care facility. We agree
that the minutes of meetings conducted by hospital staff must be withheld from the public
pursuant to section 161.032(a) of the Health and Safety Code.

*We note that in this instance other medical information contained in the records at issue was obtained
by the department from sources other than medical records, such as interviews with the complainant or medical
staff, and as such is not governed by the MPA.
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Finally, we address whether certain laboratory reports are made confidential under
section 81.046 of the Health and Safety Code. Chapter 81 of the Health and Safety Code,
of which section 81.046 is a part, is commonly referred to as the Communicable Disease
Prevention and Control Act. In Open Records Decision No. 577 (1990), this office
concluded that any information acquired or created by the department during an investigation
under chapter 81 is confidential and may not be released unless an exception set out in the
statute applies. Assuming that the laboratory reports you have submitted to this office were
gathered by the department pursuant to the provisions of chapter 81, we agree that section
81.046(b) governs the release of this information. We therefore conclude that the department
must withhold the laboratory reports in their entirety.

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied upon as a previous
determination regarding any other records. If you have questions about this ruling, please
contact our office.

Yours very truly, .

N\

th H. Soucy
Assistant Attorney General
Open Records Division

RHS/RWP/ch
Ref.: 1ID# 115394
Enclosures: Marked documents

ce: Mr. Darren W. Alch
Jenkens & Gilchrist
1100 Louisiana, Suite 1800
Houston, Texas 77002
(w/o enclosures)



