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Dear Mr. Risley:

. You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 116991.

The City of Victoria (the “city”) received a request for the records pertaining to
Priscilla Flores. You state that you have released most of the requested information. You
claim, however, that some of the information is excepted from required public disclosure by
sections 552.101, 552.102, 552.108, and 552.117 of the Government Code. We have
considered the exceptions you claim and have reviewed the submitted documents.

Pursuant to section 552.301(b), a governmental body is required to submit to this
office (1) general written comments stating the reasons why the stated exceptions apply that
would allow the information to be withheld, (2) a copy of the written request for information,
and (3) a copy of the specific information requested or representative samples, labeled to
indicate which exceptions apply to which parts of the documents. You did not, however,
submit to this office a copy of the written request for information.

Pursuant to section 552.303(c) of the Government Code, this office notified you by
a facsimile letter dated June 19, 1998, that you had failed to submit the information required
by section 552.301(b). We requested that you provide this information to our office within
seven days from the date of receiving the notice. The notice further stated that under section
552.303(e) failure to comply would result in the legal presumption that the information at
issue was presumed public.
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You did not provide our office with the information that was requested. Therefore,
as provided by section 552.303(e), the information that is the subject of this request for
information is presumed to be public information. Information that is presumed public must
be released unless a governmental body demonstrates a compelling interest to withhold the
information to overcome this presumption. See Hancock v. State Bd. of Ins., 797 S.W.2d
379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make compelling
demonstration to overcome presumption of openness pursuant to statutory predecessor to
Gov’t Code § 552.302); Open Records Decision No. 319 (1982).

In this instance, you have not presented this office with a compelling demonstration
as to why the requested information should be withheld pursuant to section 552.108.
We therefore deem your claimed exception to required public disclosure as being waived.
We note, however, that some of the information at issue must be withheld from public
disclosure pursuant to sections 552.101, 552.102, 552.117, and 552.130 of the Government
Code.

You first assert that much of the requested personnel file information you seek to
withhold is excepted from disclosure by sections 552.101 and 552.102. Section 552.102
excepts from disclosure “information in a personnel file, the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.-—Austin 1983,
writ ref’d n.r.e.), the court ruled that the test to be applied to information claimed to be
protected under section 552.102 is the same as the test formulated by the Texas Supreme
Court in Industrial Foundation for information claimed to be protected under the doctrine
of common-law privacy as incorporated by section 552.101 of the act. Section 552.101
excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” Section 552.101 encompasses both
common-law privacy and constitutional privacy. Common-law privacy excepts from
disclosure private facts about an individual. Industrial Found. v. Texas Indus. Accident Bd.,
540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). Therefore, information may
be withheld from the public when (1) it is highly intimate and embarrassing such that its
release would be highly objectionable to a person of ordinary sensibilities, and (2) there is
no legitimate public interest in its disclosure. /d. at 685; Open Records Decision No. 611
(1992) at 1.

The constitutional right to privacy protects two interests. Open Records Decision
No. 600 (1992) at 4 (citing Ramie v. City of Hedwig Village, 765 F.2d 490 (5th Cir. 1985),
cert. denied, 474 U.S. 1062 (1986)). The first is the interest in independence in making
certain important decisions related to the “zones of privacy” recognized by the United States
Supreme Court. Open Records Decision No. 600 (1992) at 4. The zones of privacy
recognized by the United States Supreme Court are matters pertaining to marriage,
procreation, contraception, family relationships, and child rearing and education. See id.
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The second interest is the interest in avoiding disclosure of personal matters. The test
for whether information may be publicly disclosed without violating constitutional privacy
rights involves a balancing of the individual’s privacy interests against the public’s need to
know information of public concern. See Open Records Decision No. 455 (1987) at 5-7
{citing Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of mnformation
considered private under the constitutional doctrine is far narrower than that under the
common law; the material must concern the “most intimate aspects of human affairs.” See
Open Records Decision No. 455 (1987) at 5 (citing Ramie v. City of Hedwig Village, 765
F.2d 490, 492 (5th Cir. 1985), cert. denied, 474 U.S. 1062 (1986)).

This office has found that the following types of information are excepted from
required public disclosure under constitutional or common-law privacy: some kinds of
medical information or information indicating disabilities or specific illnesses, see Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps), and personal
financial information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990), and
information concerning the intimate relations between individuals and their family members.
See Open Records Decision No. 470 (1987).

After examining the documents you seek to withhold, we find that some of them may
be withheld as personal financial information and others may not. Prior decisions of this
office have found that financial information relating only to an individual ordinarily satisfies
the first requirement of the test for common-law privacy, but that there is a legitimate public
interest in the essential facts about a financial transaction between an individual and a
governmental body. Open Records Decision Nos. 600 (1992), 545 (1990), 373 (1983).
Thus, a public employee’s allocation of his salary to a voluntary investment program offered
by their employer is a personal investment decision, and information about it is excepted
from disclosure by a common-law right of privacy. Open Records Decision Nos. 600 (1992)
(TexFlex benefits), 545 (1992) (deferred compensation plan). However, where a transaction
is funded in part by the state, it involves the employee in a transaction with the state and is
not protected by privacy. Open Records Decision No. 600 (1992). Some of the information
at issue appears to involve a financial transaction between an individual and the
governmental body, e.g., the employee’s involvement with the Texas Municipal Retirement
System and the city’s health plan. See Open Records Decistion No. 600 (1992) at 9-10, 480
(1987). We do not believe that this information is protected by a right of privacy. The city,
therefore, may not withhold this information under section 552.101 or 552.102. We have
marked the remaining personal financial information that appears to relate only to an
individual and must be withheld under section 552.101.

Section 552.101 also excepts from disclosure information protected by other statutes.
Form W-4, the Employee’s Withholding Allowance Certificate, is confidential as tax return
information under title 26, section 6103(a) of the United States Code and must not be
released. Open Records Decision No. 600 (1992) at 8-9.
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Further, social security numbers may be withheld in some circumstances under .
section 552.101 of the Government Code. A social security number or “related record” may
be excepted from disclosure under section 552.101 in conjunction with the 1990 amendments
to the federal Social Security Act, 42 U.S.C. § 405(c)(2N(C)(viii}(I). See Open Records
Decision No. 622 (1994). These amendments make confidential social security numbers and
related records that are obtained and maintained by a state agency or political subdivision of
the state pursuant to any provision of law enacted on or after October 1, 1990. See id. We
have no basis for concluding that any of the social security numbers in the submitted records
are confidential under section 405(c)(2)(C)(viii)(I), and therefore excepted from public
disclosure under section 552.101 of the Open Records Act on the basis of that federal
provision. We caution, however, that section 552.353 of the Open Records Act imposes
criminal penalties for the release of confidential information. Prior to releasing any social
security number information, you should ensure that no such information was obtained or
is maintained by the city pursuant to any provision of law, enacted on or after October 1,
1990.

You also assert that some of the information must be withheld under section 552.117.
Section 552.117 of the Government Code excepts from required public disclosure the home
addresses, telephone numbers, social security numbers, or information revealing whether a
public employee has family members of public employees who request that this information
be kept confidential under section 552.024. You may not, however, withhold the
information of a current or former employee who made the request for confidentiality under .
section 552,024 after this request for information was made. Whether a particular piece of
information is public must be determined at the time the request for it is made. Open
Records Decision No. 530 (1989) at 5. You have submitted Ms, Flores’ section 552.024
election form which shows that she does not wish to allow access to her home telephone
number and home address. Therefore, section 552.117 requires you to withhold only her
home telephone number and home address. See Open Records Decision Nos. 622 (1994),
455 (1987).

Finally, we note that the submitted information contains information excepted from
public disclosure by section 552.130. Section 552.130 provides in relevant part as follows:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state[.]

You must withhold the driver’s license information pursuant to section 552.130.
We are resolving this matter with an informal letter ruling rather than with a

published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied upon as a previous .



Mr. Miles K. Risley - Page 5

. determination regarding any other records. If you have questions about this ruling, please
contact our office.

YHL/ch

Ref:

ID# 116991

Enclosures: Marked documents

Ce:

Ms. Sonja L. Mion

ST RT Garcitas Gr. #21
Inez, Texas 77968

(w/o enclosures)

Yours very truly,
™ A j
Han- T Nal
Yen-Ha Le

Assistant Attorney General
Open Records Division



