State of Texas

DAN MORALES
ATTORNEY GENERAL July 29, 1998

Mr. Miles K. Risley

Senior Assistant City Attorney
Legal Department

City of Victoria

P.O. Box 1758

Victoria, Texas 77902-1758

OR98-1789

Dear Mr. Risley:

You ask whether certain information is subject to required public disclosure under
the Texas Open Records Act (the “act™), chapter 552 of the Government Code. Yourrequest
@ was assigned ID# 117002,

The City of Victoria (the “city”) received a request for “all statements, written
interviews, field sketches, field notes, measurements, diagrams, notes, witnesses names and
addresses, photographs, audio tapes, video tapes, reports, supplements and any other
information obtained or developed by the investigating officer or other officers involved in
the investigation of [a specified accident].” You state that you have released some of the
requested information.! However, you claim that the remaining information is excepted from
required public disclosure by sections 552.101 and 552.108 of the Government Code. We
have considered the exceptions you claim and have reviewed the submitted documents.

As a preface to our discussion, we note that some of the submitted documents appear
to be documents filed with a court. Documents filed with the court are public documents and
must be released.’ See Star-Telegram, Inc. v. Walker, 834 S.W.2d 54, 57-58 (Tex. 1992).

*As you have noted, basic information normally found on the front page of an offense report,
including a detailed description of the offense, is generally considered public. See Gov’t Code § 552.108(c);
Houston Chronicle Publ’g Co. v. City of Houston, 531 8.W.2d 177 (Tex. Civ. App.--Houston [14th Dist]
1975), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976); Open Records Decision No. 127 (1976).

*The“law enforcement exception” was not intended by the legislature to shield from public view
. information in the hands of police units that, absent special faw enforcement needs or circumstances, would
ordinarily be available to the public if possessed by a different governmental unit. See Open Records Decision
Nos. 434 (1986) at 2, 287 (1981} at 2 (whether information falls within section 552,108 must be determined
on a case-by-case basis).
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We further note that included among the documents vou seek to withhold is an
accident report form that appears to have been completed pursuant to chapter 550 of the
Transportation Code. See Transp. Code § 550.064 (officer’s accident report). The
Seventy-fifth Legislature, repealed V.T.C.S. article 67014, and amended section 550.065 of
the Transportation Code concerning the disclosure of accident report information. Act of
May 29, 1997, 75th Leg., R.S. ch. 1187, 1997 Tex. Sess. Law Serv. 4575 (Vernon), (to be
codified at Transp. Code § 550.065). However, a Travis County district court has issued a
temporary injunction enjoining the enforcement of the amendment to section 550.065 of the
Transportation Code. Texas Daily Newspaper Ass 'n, v. Morales, No. 97-08930 (345th Dist.
Ct., Travis County, Tex., Oct. 24, 1997) (second amended agreed temporary injunction). A
temporary injunction preserves the status guo until the final hearing of a case on its merits.
Janus Films, Inc. v. City of Fort Worth, 358 S.W.2d 589 (1962). The supreme court has
defined the status quo as “the last, actual peaceable, non-contested status that preceded the
pending controversy.” Texas v. Southwestern Bell Tel. Co. 526 S.W.2d 526, 528 (Tex.
1975). The status quo of accident report information prior to the enactment of S.B. 1069 is
governed by section 47 of article 6701d, V.T.C.S.?

Section 47(b)(1) provides that:
The Department or a law enforcement agency employing a peace

officer who made an accident report is required to release a copy of the
report on request to:

(D) a person who provides the Department or the law enforcement
agency with two or more of the following:

(1) the date of the accident;
(i1) the name of any person involved in the accident; or

(1i1) the specific location of the accident

*Although the Seventy-fourth Legislature repealed and codified article 6701d as part of the
Transportation Code, the legislature did not intend a substantive change of the law but merely a recodification
of existing law. Act of May 1, 1995, 74th Leg., R.S,, ch. 165, §§ 24, 25 1995 Tex. Sess. Law Serv. 1025,
1870-71. Furthermore, the Seventy-fourth Legislature, without reference to the repeal and codification of
V.T.C.S. article 67014, amended section 47 of article 67014, V.T.C.S., relating to the disclosure of accident
reports. Act of May 27, 1993, 74th Leg., R.S,, ch. 894, § 1, 1995 Tex. Sess. Law Serv. 4413, 4414. Because
the repeal of a statute by a code does not affect an amendment of the statute by the same legislature which
enacted the code, the amendment is preserved and given effect as part of the code provision. Gov’t Code
§ 311.031(c). Thus, the amendment of section 47 of article 67014, V.T.C.S. is the existing law regarding the
availability of accident report information, and may be found following section 550.065 of the Transportation
Code. See also Act of May 27, 1995, 74th Leg., R.S., ch. 894, § 1, 1995 Tex. Sess. Law Serv. 4413, 4414,
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V.T.C.S. art. 6701d, § 47(b)(1) (emphasis added). Under this provision, a law enforcement
~~~~~

enforcement agency with two or more pieces of information specified by the statute. Id. In

the situation at hand, the requestor has provided the city with the date of the accident, the

name of a person involved in the accident, as well as the location of the accident. Thus, you

are required to release this information under section 47(b){(1)(D) of article 6701d, V.T.C.S.

We next consider whether section 552.101 of the Government Code, in conjunction
with the Medical Practice Act {the “MPA”), article 4495b of Vernon’s Texas Civil Statutes,
excepts any of the submitted information from required public disclosure. The MPA protects
from disclosure “[r]ecords of the identity, diagnosis, evaluation, or treatment of a patient by
a physician that are created or maintained by a physician.” V.T.C.S. art. 4495b, § 5.08(b).
The documents submitted to this office include medical records access to which is governed
by provisions outside the Open Records Act. Open Records Decision No. 598 (1991), 546
(1990) (because hospital treatment is routinely conducted under supervision of physicians,
documents relating to diagnosis and treatment during hospital stay would constitute protected
MPA records). The MPA provides for both confidentiality of medical records and certain
statutory access requirements. /d. at 2. The medical records submitted to this office for
review may only be released as provided by the MPA.

Also contained within submitted records are emergency medical services records.
Access to certain EMS records is governed by the provisions of section 773.091 of the
Health and Safety Code. Open Records Decision No. 598 (1991). Section 773.091 of the
Health and Safety Code (the Emergency Medical Services Act) provides in part:

(b) Records of the identity, evaluation or treatment of a patient by
emergency medical services personnel or by a physician providing
medical supervision that are created by the emergency medical
services personnel or physician or maintained by an emergency
medical services provider are confidential and privileged and may not
be disclosed except as provided by this chapter.

(g) The privilege of confidentiality under this section does
not extend to information regarding the presence, nature of injury or
illness, age, sex, occupation, and city of residence of a patient who is
recelving emergency medical services.

Section 773.091(b) thus protects from disclosure the submitted EMS records to the extent
that they supply information as to the identity, evaluation, or treatment of patients. See Open
Records Decision No. 598 (1991). However, information regarding the presence, nature of
injury or illness, age, sex, occupation, and city of residence of a patient is not confidential.
Accordingly, you must withhold the submitted EMS records under section 552.101 except
for any “information regarding the presence, nature of injury or illness, age, sex, occupation,
and city of residence of a patient who is receiving emergency medical services.”
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We next address whether section 552.108 of the Government Code excepts the
submitted information from required public disclosure. Section 552.108, the “law
enforcement” exception, reads as follows:

(a) Information held by a law enforcement agency or prosecutor that
deals with the detection, investigation, or prosecution of crime is excepted
from the requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication; or

(c) This section does not except from the requirements of Section
552.021 information that is basic information about an arrested person, an
arrest, or a crime.

Gov’t Code § 552.108. Generally, a governmental body claiming an exception under section
552.108 must reasonably explain, if the information does not supply the explanation on its
face, how and why the release of the requested information would interfere with law
enforcement. See Gov’t Code §§ 552.108(a)(1), (b)(1), .301(b)(1).

You state section 552.108 is applicable to the submitted information, because “[t]his
case is currently being investigated for presentation to the District Attorney for criminal
prosecution.” As the requested records relate to a pending criminal investigation or
prosecution, we find that release of the requested information would interfere with the
detection, investigation, or prosecution of crime. Therefore, except as noted above, the
remaining information may be withheld pursuant to section 552.108(a)(1).

Although you did not raise any other exception to disclosure, we must consider
whether some of the requested information must be withheld pursuant to section 552.130.
of the Government Code. Section 552.130 to the Open Records Act which governs the
release and use of information obtained from motor vehicle records. Section 552.130
provides in relevant part as follows:

(a) Information is excepted from the requirement of Section 552.021 if
the information relates to:

(1) a motor vehicle operator’s or driver’s license or permit issued by
an agency of this state{. ]

LI I
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(b) Information described by Subsection (a) may be released only if, and
in the manner, anthorized by Chapter 730, Transportation Code.

Gov't Code § 552.130. Section 552.130 provides that information is excepted from
disclosure if it relates to a motor vehicle title or registration issued by a state agency. This
type of information may be released only as provided under chapter 730 of the
Transportation Code. Therefore, you must withhold the driver’s license mformation
pursuant to section 552.130,

We are resolving this matter with an informal letter ruling rather than with a
published open records decision. This ruling is limited to the particular records at issue
under the facts presented to us in this request and should not be relied upon as a previous
determination regarding any other records. If you have questions about this ruling, please
contact our office.

Sam
Assistant Attomey General
Open Records Division

SH/mjc
Ref:  ID# 117002
Enclosures:  Submitted documents

cc: Mr. Hilario Fuentes
Casualty Specialist
Progressive Insurance
5262 S. Staples Street, Suite 115
Corpus Christi, Texas 78411
(w/o enclosures)



