
DAN MORALES 
:\ITOKSEY GEXER.AL 

@ffice of the Ztttornep @eneral 
State of QZexar; 

October 6, 1998 

Ms. Susan Cory 
General Counsel 
Texas Workers’ Compensation Commission 
Southtield Building, MS-4D 
4000 South IH-35 
Austin, Texas 7x704-7491 

OR98-2369 

Dear Ms. Cory: 

You ask whether certain information is subject to required public disclosure under 
the Texas Open Records Act, chapter 552 of the Government Code. Your request was 
assigned ID# 11855X. 

The Texas Workers’ Compensation Commission (the “commission”) received a 
request for the personnel records pertaining to a former employee. You claim that the 
requested information is excepted from disclosure under sections 552.101, 552.103, and 
552.117 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Initially, we observe that chapter 552 prohibits a governmental body from inquiring 
into the motives of a person requesting records. Gov’t Code 5 552.222. All requests for 
information must be treated uniformly without regard to the position or occupation of the 
person making the request or the person on whose behalfthe request is made. Id. 5 552.223. 
Therefore, the motives of a requestor are not relevant to an inquiry under chapter 552. Open 
Records Decision no. 542 at 4 (1990). 

Section 552.103(a), the “litigation exception,” excepts from disclosure information 
relating to litigation to which the state is or may be a party. The city has the burden of 
providing relevant facts and documents to show that the section 552.103(a) exception is 
applicable in a particular situation. The test for meeting this burden is a showing that 
(1) litigation is pending or reasonably anticipated, and (2) the information at issue is related 
to that litigation, Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.--Houston 
[lst Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The 
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commission must meet both prongs of this test for information to be excepted under l 
section 552.103(a). 

In Open Records Decision No. 361 (1983), we determined that litigation was not 
reasonably anticipated where an applicant who was rejected for employment hired a lawyer 
and that lawyer sought information about the reasons for the rejection, as part of his 
investigation. 

In Open Records Decision No. 452 at 4 (1986), this office stated: 

Litigation cannot be regarded as “reasonably anticipated” unless there is more 
than a “mere chance” of it -- unless, in other words, we have concrete 
evidence showing that the claim that litigation may ensue is more than mere 
conjecture. Whether litigation is reasonably anticipated must be determined 
on a case-by-case basis. [Citations omitted.]. Litigation has been found to be 
reasonably anticipated when an individual has hired an attorney who 
demands damages and threatens to sue the governmental entity. Open 
Records Decision No. 551 at 2 (1990) 

This office has found that litigation was not reasonably anticipated when an applicant who 
was rejected for employment hired an attorney, and the attorney as part of his investigation 
asked for information as to why his client was rejected. Open Records Decision l 
No. 361 (1983). In this situation the prospect of litigation is too speculative for 
section 552.103(a) to be applicable. Open Records Decision No. 518 (1989) at 5 
(governmental body must show that litigation involving a specific matter is realistically 
contemplated). Litigation has been found to be reasonably anticipated when an individual 
has hired an attorney who demands damages and threatens to sue the governmental entity. 
Open Records Decision No. 551 at 2 (1990). However, when a requestor on several 
occasions publicly states a threat to sue, this alone does not show that litigation is reasonably 
anticipated. You submitted information to this office that shows the requestor has written 
letters to the city claiming that the city is liable for certain damages and that he has told a city 
employee that he is considering suing the city. However, this is not sufficient to show that 
the city reasonably anticipated litigation. Open Records Decision No. 518 at 5 (1989) 
(governmental body must show that litigation involving a specific matter is realistically 
contemplated). The records thus may not be withheld from disclosure under section 
552.103(a). 

Additionally we note that sections 552.024 and 552.117 provide that a public 
employee or official can opt to keep private his or her home address, home telephone 
number, social security number, or information that reveals that the individual has family 
members. You must withhold this information if at the time of the request for the 
information the employee had elected to keep the information private. Open Records 
Decision Nos. 530 at 5 (1989), 482 at 4 (1987), 455 (1987). We also note that social 
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security numbers that were obtained or maintained by a governmental body pursuant to any 
provision of law, enacted on or after October 1, 1990, are confidential pursuant to section 
405(c)(2)(C)(viii) of title 42 of the United States Code. 

Next we observe that section 552.101 of the Government Code excepts from required 
public disclosure “information that is confidential by law, either constitutional, statutory, or 
by judicial decision.” Section 552.101 encompasses both common-law and constitutional 
privacy. Under common-law privacy, private facts about an individual are excepted from 
disclosure. Industrial Found. of the South v. Texas Indus. Accident Bd., 540 S.W.2d 668 
(Tex. 1976), cert. denied, 430 U.S. 931 (1977). Information may be withheld from the 
public when (1) it is highly intimate and embarrassing such that its release would be highly 
objectionable to a person of ordinary sensibilities, and (2) there is no legitimate public 
interest in its disclosure. Id. at 685; Open Records Decision No. 611 at 1 (1992). 

Relatedly, section552,102(a)protects “information inapersonnel file, the disclosure 
of which would constitute a clearly unwarranted invasion of personal privacy.” The 
protection of section 552.102 is the same as that of the common-law right to privacy 
under section 552.101. Hubert v. Harte-Hanks Texas Newspaper-s, 652 S.W.2d 546 
(Tex. App.--Austin 1983, writ ref’d n.r.e.). Consequently, we will consider these two 
exceptions together for the submitted records as you raise third party privacy interests. 

The type ofinformation considered intimate and embarrassing by the Texas Supreme 
Court in hzdustrial Foundation included information relating to sexual assault, pregnancy, 
mental or physical abuse in the workplace, illegitimate children, psychiatric treatment of 
mental disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d at 683. We 
have marked the information which you must withhold pursuant to section 552.101 in 
conjunction with common-law privacy. However, the remaining information at issue relates 
to the performance and behavior of a public employee. There is a legitimate public interest 
in the work behavior of a public employee and how he or she performs job functions. Open 
Records DecisionNos. 470 at 4(1987) (public has legitimate interest in job performance of 
public employees), 444 (19S6) (public has legitimate interest in knowing reasons for 
dismissal, demotion, promotion, or resignation ofpublic employees), 423 at 2 (1984) (scope 
ofpublic employee privacy is narrow). Thus, to the extent the submitted information relates 
to a public employee’s job performance, duties and salary we conclude that the public has 
a legitimate right to this information. Therefore, except for the information which we have 
marked, we did not find any other information which is protected from disclosure by 
common-law or constitutional right to privacy pursuant to sections 552.101 or 552.102. 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied on as a previous 
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determination regarding any other records. If you have any questions regarding this ruling, 
please contact our oftice. 

Yours very truly, 

Ja&t I. Monteros 
Assistant Attorney General 
Open Records Division 

Ref.: ID# 118558 

Enclosures: Submitted documents 

CC: Mr. Charles Ross, Jr. 
10900 C. Crown Colony Drive 
Austin, Texas 78141 
(w/o enclosures) 


