{

~gr” OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS

Joe~n CORNYN

Tuly 6, 1999

Mr. Samith C. Hill

Chief of Police

Forest Hill Police Department
3336 Horton Road

Forest Hill, Texas 76119

OR99-1877

Dear Mr. Hill:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the”act”), chapter 552 of the Government Code. Your request was assigned
ID# 125994,

The Forest Police Department (the “department”) received a request for information relating
to payments made to a particular psychologist who examined a specific police officer. You
claim that the requested information is excepted from disclosure under sections 552.101 and
552.102 of the Government Code. We have considered the exceptions you claim and have
reviewed the submitted information.

The department acknowledges that it did not seek an open records decision from this office
within the statutory ten-day deadline. See Gov’t Code § 552.301. The department’s delay
in this matter results in the presumption that the requested information is public. See id.
§ 552.302; Hancockv. State Bd. of Ins., 797 S.W.2d 379 (Tex. App.--Austin 1990, no writ).
In order to overcome the presumption that the requested information is public, a
governmental body must provide compelling reasons why the information should not be
disclosed. Hancock, 797 S.W.2d at381. The applicability of section 552.101 provides such
a compelling reason.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
etther constitutional, statutory, or by judicial decision.” Section 552.101 also encompasses
information protected by other statutes. Section 611.002 of the Health and Safety Code,
which pertains specifically to mental health patients, applies to “[cJommunications between
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a patient and a professional, [and] records of the identity, diagnosis, evaluation, or treatment
of a patient that are created or maintained by a professional.” See also Health and Safety
Code § 611.001 (defining “patient” and “professional”). We have marked the information
that may not be released except in accordance with sections 611.004 and 611.0045 of the
Health and Safety Code. Health & Safety Code § 611.002(b); see id. §§ 611.004, 611.0045,

Section 552.102 excepts from disclosure “information in a personnel file, the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.--
Austin 1983, writ ref’d n.r.e.), the court ruled that the test to be applied to information
claimed to be protected under section 552.102 is the same as the test formulated by the Texas
Supreme Court in Industrial Foundation for information claimed to be protected under the
doctrine of common-law privacy as incorporated by section 552.101 of the act. Industrial
Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 430U S. 931
(1977). Therefore, information may be withheld from the public under section 552.102 when
(1) it is highly intimate and embarrassing such that its release would be highly objectionable
to a person of ordinary sensibilities, and (2) there is no legitimate public interest in its
disclosure. Id. at 685; Open Records Decision No. 611 at 1 (1992). While common-law
privacy may protect an individual’s medical history, it does not protect all medically related
information. See Open Records Decision No. 478 (1987). Individual determinations are
required. See Open Records Decision No. 370 (1983). After careful review, we find that the
marked document is not protected from disclosure under the common-law right to privacy.
See generally Open Records Decision No. 600 (1992) (concluding that financial transaction
between individual and state is not excepted by common law privacy). Therefore, the
department must release the marked document to the requestor.

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied on as a previous determination
regarding any other records. If you have any questions regarding this ruling, please contact
our office.

Sincerely,

A

June B. Harden
Assistant Attorney General
Open Records Division
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Ref: ID# 125994
Encl. Submitted documents

cc: Ms. Brenda Scruggs
P.O. Box 24504
Fort Worth, Texas 76124
(w/o enclosures)



