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# OETICE OF THE ATTORNEY GENERAL - STATE 0F TEXAS

JounN CORNYN

QOctober 14, 1999

Mr. Robert Gervais

Assistant City Attorney

City of Galveston

P.O. Box 779

Galveston, Texas 77553-0779

(QRG9-2932
Dear Mr. Gervais:

You ask whether certain information is subject to required public disclosure under the Public
Information Act, chapter 552 of the Government Code. Your request was assigned
ID# 128051.

The City of Galveston (the “city”) received a request for the recent evaluations of the City
Manager. You state that with the exception of two e-mail communications, all responsive
information has been released. You claim that the submitted e-mail communications are
excepted from disclosure under section 552.103 of the Government Code. We have
considered the exception you claim and have reviewed the documents at issue.

Section 552.103(a) of the Government Code, the “litigation exception,” excepts from
disclosure information relating to litigation to which the state is or may be a party. The
governmental body has the burden of providing relevant facts and documents to show that
the section 552.103(a) exception is applicable in a particular situation. The test for meeting
this burden is a showing that (1) litigation is pending or reasonably anticipated, and (2) the
information at issue is related to that litigation. University of Tex. Law Sch. v. Texas Legal
Found., 958 S.W.2d 479 (Tex. App.--Austin 1997, no pet.); Heard v Houston Post Co., 684
S.W.2d 210, 212 (Tex. App.--Houston [1st Dist.] 1984, wnt ref’d n.r.¢.); Open Records
Decision No. 551 at 4 (1990). The governmental body must meet both prongs of this test for
information to be excepted under section 552.103(a).

After reviewing your arguments and the submitted documents, we conclude that litigation
is reasonably anticipated in this mstance. We also find that the submitted documents are
related to the reasonably anticipated litigation for the purposes of section 552.103(a). We
note, however, that the e-mail communications at issue are between the City Manager and
the opposing party. Once information has been obtained by all parties to the litigation

Post OrriceE BOX 12548, AusTiN, TEXAS 78B711-2548 TEL: (512)463-2100 WER: WWW.OAG.STATE.TX.US

An Egual Employment Opportunity Emplayer - Printed an Recycled Paper



Mr. Robert Gervais - Page 2

through discovery or otherwise, no section 552.103(a) interest exists with respect to that
mformation. Open Records Decision Nos. 349 (1982}, 320 (1982). Consequently, the city
may not withhold the e-mail communications under section 552.103,

We note, however, that certain information contained in the e-mails is protected from
disclosure under section 552.101. Section 552.101 excepts from disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Section 552.101 also encompasses the doctrine of common-law privacy. The doctrine of
common-law privacy protects information if it is highly intimate or embarrassing such that
its release would be highly objectionable to a reasonable person and the public has no
legitimate interest in it. Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976), cert. denied, 430 U.S. 931 (1977). The types of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. /d. at 683. We have marked the information that is protected by
common-law privacy. The remaining information must be released

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied on as a previous determination
regarding any other records. If you have any questions regarding this ruling, please contact
our office.

Sincerely,

oo

June B. Harden
Assistant Attorney General
Open Records Division

JBH/ch

Ref: ID# 128051

Encl. Marked documents

ce: Mr. Henry Gomez
P.O. Box 7385

Galveston, Texas 77552
(w/o enclosures)



