i-w’ OFFICE OF TUE ATTORNEY GENERAL - STATE oF [Exas
Joux CorRNYN

December 1, 1999

Mr. John S. Schneider, Jr.
First Assistant City Attorney
City of Pasadena

P.O.Box 672

Pasadena, Texas 77501

OR99-3451
Dear Mr. Schneider:

You ask whether certain mformation is subject to required public disclosure under the Public
Information Act, chapter 552 of the Government Code. Your request was assigned
[D# 129827.

The City of Pasadena (the “city”) received a request for the personnel file of a specific police
officer. You claim that the personnel file at issue must be withheld in its entirety under
section 552.102 of the Government Code.! Alternatively, you argue that certain marked
porttons of the file may be excepted under section 552.101 and 552.117 of the Government
Code. We have considered the exceptions you claim and have reviewed the submitted
sample information.*

Section 552.102 excepts from disclosure “information in a personnel file, the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex.
App.--Austin 1983, writ ref’d n.r.e.), the court ruled that the test to be applied to information

"You explain that the documents at issue are contained in the officer’s civil service file. See Local
Gov't Code § 143.08%a).

*We assume that the “sample” records submitted to this office is truly representative of the requested
records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records letter does
not reach, and therefore does not authorize the withholding of, any other requested records to the extent that
those records contain substantially different types of information than that submitted to this office.

PosT Orece Box 12548, AUsrtin, Texas TE711-2948 U1t (5121463-2100 wEB: WwWw. 0AG.STALE, FX.US

A Fgquad Emplavimenc Cpporiwnsty Famplover - Priveed an Becyeled Hper



Mr. John S. Schneider, Jr. - Page 2

claimed to be protected under section 552.102 is the same as the test formulated by the Texas
Supreme Court in /ndustrial Foundation for information claimed to be protected under the
doctrine of common-law privacy as incorporated by section 552.101 of the act. ndustrial
Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931
(1977). Section 552.101 excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by common-law privacy and excepts from disclosure private facts
about an individual. /d. Therefore, information must be withheld from the public when (1)
it s highly intimate and embarrassing such that its release would be highly objectionable to
a person of ordinary sensibilities, and (2) there is no legitimate public interest in its
disclosure. /d. at 685; Open Records Decision No. 611 at 1 (1992).

The constitutional right to privacy protects two interests. Open Records Decision No. 600
at 4 (1992) (citing Ramie v. City of Hedwig Village, 765 F.2d 490 (5th Cir. 1985), cerr.
denied , 474 U.S. 1062 (1986)). The first is the interest in independence in making certain
important decisions related to the “zones of privacy” recognized by the United States
Supreme Court. Open Records Decision No. 600 at 4 (1992). The zones of privacy
recognized by the United States Supreme Court are matters pertaining to marriage,
procreation, contraception, family relationships, and child rearing and education. See id.

The second interest is the interest in avoiding disclosure of personal matters. The test for
whether information may be publicly disclosed without violating constitutional privacy
rights involves a balancing of the individual’s privacy interests against the public’s need to
know information of public concern. See Open Records Decision No. 455 at 5-7 (1987)
(citing Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of information
considered private under the constitutional doctrine is far narrower than that under the
common law; the material must concern the “most intimate aspects of human affairs,” See
Open Records Decision No. 455 at 5 (1987) (citing Ramie v. City of Hedwig Village, 765
F.2d 490, 492 (5th Cir. 1985), cert. denied, 474 U.S. 1062 (1986)). After careful review, we
do not believe that the submitted information is protected in its entirety by common-law or
constitutional privacy. See, e.g., Open Records Decision Nos. 470 at 4 (1987) (public has
legitimate interest in job performance of public employees), 444 (1986) (employee
information about qualifications, disciplinary action and background not protected by
privacy), 423 at 2 (1984) (scope of public employee privacy is narrow).

We note, however, that information revealing the designation of beneficiaries of insurance
and retirement funds is confidential under the right of privacy. Open Records Decision
No. 600 at 10 (1992). Consequently, the beneficiary information, which you have marked,
is excepted from required public disclosure under section 552.101. Furthermore, it appears
that some of the submitted information relates to the employee’s voluntary allocation of his
salary to investment and retirement programs offered by the city. This office has ruled that
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participation is such plans is a personal financial decision that is protected by section
552.101. See Open Records Decision Nos. 600 (1992) (federal tax Form W-4, Employee’s
Withholding Allowance Certificate; designation of beneficiary of employee’s retirement
benefits; direct deposit authorization; and forms allowing employee to allocate pretax
compensation to group insurance, health care or dependent care), 545 (1990) (deferred
compensation information, mortgage payments, assets, bills, and credit history), 523 (1989).
On the other hand, financial information that reflects the employee’s mandatory
contributions to the city’s retirement system or health plan must be disclosed. Open Records
Decision No. 600 {1992). Tt is not apparent from the submitted documents whether all the
employee’s deductions are mandatory or voluntary. Therefore, we would caution you to
evaluate the data carefully before releasing it. See Gov’t Code § 552.352.

You also assert that the submitted documents contain information.that is protected from
disclosure under section 552.117(2). Section 552.117(2) of the Government Code excepts
from public disclosure a peace officer’s home address, home telephone number, social
security number, and information indicating whether the peace officer has family members.
We have reviewed the information for which the city has asserted section 552.117 as an
exception, and agree that that information must be withheld from public disclosure.

Finally, we note that some of the submitted information is excepted from disclosure under
section 552.130 of the Government Code. Section 552.130 of the Government Code
provides as follows

(a) Information is excepted from [required public disclosure] if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state;

(2) amotor vehicle title or registration issued by an agency of
this state; or

(3) apersonal identification document issued by an agency of
this state or a local agency authorized to issue an
identification document.

{(b) Information described by Subsection {a) may be released only if,
and in the manner, authorized by Chapter 730, Transportation Code.

In accordance with section 552.130, the city must withhold the submitted drivers’ license
numbers, VIN numbers, and license plate numbers. For your convenience, we have marked
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the information that is subject to section 552.130. The remaining information must be
released.

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied on as a previous determination
regarding any other records. If you have any questions regarding this ruling, please contact
our office.

Sincerely, /
///
] W/&

June B. Harden
Assistant Attorney General
Open Records Division

JBH/ch

Ref: ID# 129827

Encl. Marked documents

ce: Ms. Rosemary Schwenke
24403 Brautigam

Magnolia, Texas 77355
{w/o enclosures)



