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May 3, 2000

Mr. Nathan B. Schattman
Fielding, Parker & Jones, L.L.P.
Attorneys

500 Throckmorton Street

Fort Worth, Texas 76102-3821

OR2000-1723
Dear Mr. Schattman:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 135002.

The Arlington Independent School District (the “district™), which you represent, received a
request for any correspondence concerning the non-extension of employment contracts and
evaluations pertaining to Ken Ozee and other district employees as well as the district
policies regarding the non-extension of contracts and evaluations of district employees. You
assert that the evaluations as well as other documents pertaining to Ken Ozee will be
released. You claim that the remaining requested information is excepted from disclosure
under sections 552.101 and 552.102 of the Government Code.! We have considered the
exceptions you claim and reviewed the submitted representative samples of information.?

Pursuant to section 552.301(e), a governmental body is required to submit to this office
within fifteen business days of receiving an open records request (1) general written
comments stating the reasons why the stated exceptions apply that would allow the

'In your brief, you also claim that sections 552.103 and 552.107 protect portions of the requested
information. However, you assert that the requestor’s counsel has agreed to modify his request and
forgo access to requested information which implicates sections 552.103 and 552.107. Therefore, we will
not consider the claims you have made under those sections,

’In reaching our conclusion here, we assume that the “representative sample” of records submitted
to this office is truly representative of the requested records as 2 whole. See Open Records Decision Nos. 499
(1988), 497 (1988). This open records letter does not reach, and therefore does not authorize the withholding
of, any other requested records to the extent that those records contain substantially different types of
information than that submitted to this office.
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information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental body received the written
request, and (4) a copy of the specific information requested or representative samples,
labeled to indicate which exceptions apply to which parts of the documents. Gov’t Code
§ 552.301(e). You did not, however, submit to this office a copy of the written request for
information.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
submit to this office the information required in section 552.301(e) results in the legal
presumption that the information is public and must be released. Gov’t Code § 552.302,
Information that is presumed public must be released unless a governmental body
demonstrates a compelling reason to withhold the information to overcome this presumption.
See Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ)
(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to Gov’t Code § 552.302); Open Records
Decision No. 319 (1982).

You argue that portions of the requested information are confidential under section 552.101
in conjunction with section 21.355 of the Education Code. You also assert that portions of
the information are excepted by section 552.102 which protects information under common
law privacy. Further, you assert that information identifying students must be redacted
pursuant to federal law. This office has held that a compelling reason exists to withhold
information when the information is confidential by another source of law or implicates the
privacy interest of a third party. See Open Records Decision No. 150 (1977) (presumption
of openness overcome by a showing that the information is made confidential by another
source of law or affects third party interests). Accordingly, we will consider the district’s
arguments for withholding the information at issue.

Section 552.101 excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” This section encompasses
information protected by statute. Section 21.355 of the Education Code provides that “[a)
document evaluating the performance of a teacher or administrator is confidential.” This
office has interpreted this section to apply to any document that evaluates, as that term is
commonly understoed, the performance of a teacher or administrator. Open Records
Decision No. 643 (1996). We have marked the submitted documents which “evaluate
the performance of a teacher or administrator.” The district must withhold the marked
documents pursuant to section 552.101 of the Government Code in conjunction with
section 21.355 of the Education Code.

You also assert that documents pertaining to the non-extension of employment contracts
are excepted from disclosure under section 552.102. In order to respond to the request,
you claim that the district will have to produce the contents of personnel files of district
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employees. Section 552.102 excepts from disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”
Gov’t Code § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546
(Tex. App.—Austin 1983, wnt ref'd n.r.e.), the court ruled that the test to be applied to
information claimed to be protected under section 552.102 is the same as the test
formulated by the Texas Supreme Court in Industrial Foundation for information claimed
to be protected under the doctrine of common law privacy as incorporated by section
552.101 of the act. Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668 (Tex.
1976), cert. denied, 430 U.S. 931 (1977). Therefore, we will address whether section
552.101 applies to the remaining submitted information.

Section 552.101 encompasses common law and constitutional privacy. Common law
privacy excepts from disclosure private facts about an individual. /d. Information may be
withheld from the public when (1) it is highly intimate and embarrassing such that its
release would be highly objectionable to a person of ordinary sensibilities, and (2) there is
no legitimate public interest in its disclosure. /d. at 685; Open Records Decision No. 611
at 1 (1992).

The constitutional right to privacy protects two interests. Open Records Decision
No. 600 at 4 (1992) (citing Ramie v. City of Hedwig Village, 765 F.2d 490 (5th Cir. 1985),
cert. denied, 474 U.S. 1062 (1986)). The first is the interest in independence in making
certain important decisions related to the “zones of privacy” recognized by the United
States Supreme Court. Open Records Decision No. 600 at 4 (1992). The zones of
privacy recognized by the United States Supreme Court are matters pertaining to marriage,
procreation, contraception, family relationships, and child rearing and education. See id.

The second interest is the interest in avoiding disclosure of personal matters. The test for
whether information may be publicly disclosed without violating constitutional privacy
rights involves a balancing of the individual’s privacy interests against the public’s need to
know information of public concern. See Open Records Decision No. 455 at 5-7 (1987)
(ctting Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of information
considered private under the constitutional doctrine is far narrower than that under the
common law; the material must concern the “most intimate aspects of human affairs.” See
Open Records Decision No. 455 at 5 (1987) (citing Ramie v. City of Hedwig Village,
765 F.2d 490, 492 (5th Cir. 1985), cert. denied, 474 U.S. 1062 (1986)).

Although you assert that the reasons for non-extension of employment contracts invade the
privacy rights of employees, we note that there is a legitimate public interest in how a
public employee conducts himself while on duty and how he performs his job functions.
See Open Records Decision Nos. 470 at 4 (1987) (public has legitimate interest in job
performance of public employees), 455 (1987) (public employee’s job performances or
abilities generally not protected by privacy), 423 at 2 (1984) (scope of public employee
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privacy is narrow), 329 (1982) (reasons for an employee’s resignation are not ordinarily
excepted by constitutional or common law privacy). Further, information which pertains
solely to an employee’s actions while acting as a public servant and the conditions for
continued employment cannot be deemed to be outside the realm of public interest.
See Open Records Decision No. 444 (1986) (public has legitimate interest in knowing
reasons for dismissal, demotion, promotion, or resignation of public employees). Therefore,
we conclude that the submitted documents, except for documents that “evaluate the
performance of a teacher or administrator” under section 21.355 of the Education Code,
must be released with the following exception.

You assert that portions of the submitted information contain student information which
must be redacted prior to release. The Family Educational Rights and Privacy Act of
1974 (“FERPA”) provides that no federal funds will be made available under any
applicable program to an educational agency or institution that releases personally
identifiable information (other than directory information) contained in a student’s education
records to anyone but certain enumerated federal, state, and local officials and institutions,
unless otherwise authorized by the student. See 20 U.S.C. § 1232g(b)(1). “Education
records” means those records that contain information directly related to a student and are
maintained by an educational agency or institution or by a person acting for such agency or
institution. Id. § 1232g(a)(4)(A).

Section 552.114 excepts from disclosure student records at an educational institution
funded completely or in part by state revenue. Section 552.026 provides as follows:

This chapter does not require the release of information contained in
education records of an educational agency or institution, except in
conformity with the Family Educational Rights and Privacy Act of
1974, Sec. 513, Pub. L. No. 93-380, 20 U.S.C. Sec. 1232g.

In Open Records Decision No. 634 (1995), this office concluded that (1) an educational
agency or institution may withhold from public disclosure information that is protected by
FERPA and excepted from required public disclosure by sections 552.026 and 552.101
without the necessity of requesting an attorney general decision as to those exceptions,
and (2) an educational agency or institution that is state-funded may withhold from public
disclosure information that is excepted from required public disclosure by section 552.114
as a “student record,” insofar as the “student record” is protected by FERPA, without
the necessity of requesting an attorney general decision as to that exception. This office
generally applies the same analysis under section 552.114 and FERPA. Open Records
Decision No. 539 (1990).

In this instance, you have submitted documents which contain information directly related
to students and that are maintained by the district. FERPA requires the district to redact
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information from the submitted information to the extent “reasonable and necessary to avoid
personally identifying a particular student.” Open Records Decision Nos. 332 (1982),
206 (1978). This identifying information is deemed confidential under FERPA and must
be withheld from disclosure. We have marked the information which personally identifies
a particular student. The district must withhold the marked FERPA information under
sections 552.026 and 552.114 of the Government Code.

In conclusion, we find that the district must withhold documents which “evaluate the
performance of a teacher or administrator” under section 552.101 of the Government Code
in conjunction with section 21.355 of the Education Code. However, section 552.102
does not except information in personnel files which provides reasons for non-extension of
employment contracts unless the document is excepted under section 21.355 of
the Education Code. Further, you must withhold the marked mformatlon under FERPA and
sections 552.026 and 552.114 of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. Ifthe governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.—Austin 1992, no writ).

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attomey general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Jennifer H. Bialek
Assistant Attorney General
Open Records Division

JHB/i;p
Ref: ID# 135002
Encl. Marked documents

cc:  Mr. Shane Goetz
Law Offices of Rossetti & Goetz
715 West Abrams
Arlington, Texas 76013
(w/o enclosures)



