November 13, 2000

Ms. Linda S. Wiegman
Deputy General Counsel
Office of General Counset
Texas Department of Health
1100 West 49 Street
Austin, Texas 78736-3199

ORZ00C-4397
Dear Ms. Wiegman:

You ask whether certain information is subject to required pubiic disclosure under chapter 352
of the Government Code. Your request was assigned [D# 141215, 141602, and 141678,

The Texas Department of Health (the “department™) received three requests tor the winning
proposal and related information for RFO #3501-0-3133. You state that vou have released or
will release much of the requested information. You take no position as 10 whether most of the
remaining information is excepted from disclesure but claim that one document is excepted
from disclosure under section 552.107 of the Government Code. However, you do advise this
office that the requested information may involve the proprietary or property interests of
EpicEdge, Inc. (“EpicEdge”). Section 552.305(d) requires the department to nelitv parties
whose proprietary information is implicated of the reguest for an attorney general decision. You
state that vou have notified EpicEdge of the request. See Gov't Code § 352,305 {permitting
interested third party to submit to attorney general reasons why requested information should
not bereleased); Open Records Decision No. 542 (1990) (determining that statuto ry predecessor
to Gov't Code § 552.305 permits governmental body 1o relv on intercsied third party to raise
and explain applicability of exception in Oper Records Actin certain circumstances). We have
considered the exception vou claim and roviewed the submitted i formation.

You contend that one submitted document is exzepred irom disclosure under section 552,107
of the Government Code. Section 5521171} excepts information that an atomney cannot
disclose because of a duty to his client. [n Open Records Decision No. 374 (1990). this office
conciuded that section 552.107 excepts tfrom public disclosurc onlv “privileged information.”
that 1s. information that reflects cither coniidential communications from ihe ¢lical o the
attorney or the attorney’'s legal advice or apinions: it does not applv to ail client information
held by a governmental body's attorney. Open Records Decision No. $74at 3 (1990, Wa find
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that the docurient submitted for which you clzim section $32.107 does consist of confidenting
client communications and the advice of a 2overnmental bedy’s attornev: therefors, vou ma
withhold that document under section 552,147

the foliowing portions of ‘s
2 ofthe Government Code

As 10 the remainder of the documents. E! 'cE;ig-: contends tha
proposal are excepted from required disclosurs by zection 332

.r-\ttachmems A, B, C.D.EF. G QL the r‘c‘.i\-\\'ing sections of Attachment K-
pages 21-54, comprising sections ’.“ 2 Sipages 63-53 comprising
section 9; pages 96-98, comprising scction i". and th\, related cost workshests:
Appendix A (staff résumés), Appendiz B setplany: and Appendix C { inancia!
requirements),

iy

EpicEdge further tells us that it designated atachmen
confidential™ and that it included a fooinore o
disclosure of data contained on this sheat is 5;1‘0_%:-31 to restrictions on the ttle nage of this
proposal.”™" The department has submirtad o us 2 notehook. which includes a financial
statement section and Appendices B and C. and has suommcd a x'nmety ot other documents
and diskettes, including Attachments B. J. and | and Jdiskeies with the technical prooosai
staff résumés, and cost worksheets. Some of the documents submitted 0 us are labelod
"prOprietaw and confidential.” but none contain the footnote quoted above. Farther. none

¢ labeled “Attachment K" or have page numbers corresponding to the portions of
J\Etachmcnt K which EpicEdge seeks to withiold. We have identified some documenis and
diskettes which appear to correspond to Lc"t"m 1'1Forma.t1on which EpicEdge describes inits
arguments to withhold information. We wiltaddress EpicEdee’s arguments for w ithholding
those documents and diskettes later in th.i% ruiing.

s to the contract as “propristary and

1 < - P - . CE S .
2acn page of the proposal stating “Use o

The remaining documents submitted 10 us 5y the department which do not appear to
correspond to information EpicEdge seeiks to withhold must be relcased. We have marked
that information. In addition, responsive informaiion that EpicEdge seeks to withhold but
which the department has not submiited o us must he relessed.  Pursuant 1o
section 332.301(e) of the Government Code. a governmental body 15 required 1o submit to
this office within fifieen business days vireceiving an open records request a copv of the
specific information requested or representatire
cxeeptions apply to which parts of the documenis. Section 3
provides that a governmental bedv’s failure (o submit 1o this ofee the niomation require

in section 332.301(¢) results in the legal nres umption that the Information is rw} licand musi
bc rctcased. Information that is presun st bhe i‘:E‘\_J:m danless o zovernmental

samiples. hlhdc 1o mdicate ~which
zn

202 otfthe Goveormm ‘**[Lwn

Wenote thatintormaiion that ts subject o the |

Be party submittnyg the information anticipates or rogue s
CHda SRV 268 676 TR(Te 10T Lo i, 230 T N ui
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bedy demonstrates a compelling reason to withiold the information to overcome rhis
presumption. See Hancock v. State Bd. of Ins., 797 b.\-\f.Zd 379, 381-82 {Tex. App -
Austin 1990, no writ) (governmental bodyv must make compeiling demonstration o

= L
overcome presumption of openness pursuant to statutoryv predcc sor o Gov't Code
y 232.302); Open Records Decision No. 219 (1982), A third par $ proprietary interests

may provide such a compelling reason; however. because the de pan.nem has not submitted
all of the information identified by EpicEdue as proprictary and because we are unable <o

correlate the information the dgpwrtmm as submitted with the information EpicEduc seeks

to withhold. we have no basis for finding widential. Thus, we have no cheice butto Hnd
that the mformation must be released per section 332,302, 15 vow helicve the information:

is confidential and may not lawfully be rzleased. vou mus: cha 1" arge the ruhing in court as
outlined below. We caution that the disiribution o contidential infrmation o nstituies o
criminal offense. Gov't Code § 332,332

We note that some of the submitted informaner which EpicEdge appareni: v does not seak
to withhold appears to be copyrizhted. A -"L=<todrv‘ ot aubiie
l
18

records must compiv with the
copyright faw and is not required to furmush coples of records that are copurightad. Attomes
General Opinion JM-672 (1987). A-\ governmental body must allow inspection of

copyrighted materials unless an exception applies 1o the information. A4 ITa member of the
public wishes to make copies of copyrighted materials. the ¢ person miust do so unassisted h\
the governmental body. In making copies, the member of the public assumes the duty o

compliance with the copyright law and the risk of a convright infringement suit, See Open

Records Decision No, 350 (1990).

Now we address the information before us which we can i dentiiv s information EpicEdee

seeks to withhold under section 552.% 1{) of the Government Code.  This consists of

Attachments B and J, Appendices B and C. and staft résumes and cost worksheets within tha

submitted documents and on diskeue. Adso included on the diskette labeled “Technic
Proposal™ are sections that appear to corresoond to sections of Atachment K wlncn

EpicEdge seeks to withhold. Secticn 32716 protects the property intorests of privas

persons by excepting from disclosure 1w pes of information: (1) trade secrets obtaines

1

from a person and privileged or contidenial by statute or ‘udicil dcc:s‘lon and (2¢
commercial or financial mformation for which 1t is demonstrated based on specific factual

evidence that disclosure would cause substang '"1w"1z cuitive harm to the person rom whom
the information was obtammed. The governmental body. or interested thivd party, raising this
exception must provide a specific factual or cvidentiun
veneralized allegations, that substantia! co mpctiii‘-cc iy would dikelv result from
disclosure. Gov't Code § 5321100 vor /o Norime) Paris o0 Ooiisernrrion des i s
Morron 498 F.2d 765 (D.C. Cir, 1974,

showing, not -Lom!u:;m\.' Qr

The Texas Supreme Court has adopted the detinitio ; :
Reswtement of Torts, Hyde Corp. v Fuffines, 212 S50V 24 782 (7o, rore o,

-
]
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L.5. 898 (1958); see also Open Records Decision No. 332 at 2 (1990, Section 757 provides
that a trade secret is

any formula, pattern, device or compilation of information which is
used 1n ore’s business, and which gives him an opportunity to obtain
an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of manufacturing.
treating or preserving materials, a pattern for a machine or other device.
or a list of customers. It differs from other secret information in a
business . . . in that it is not simply information as to single or
cphemeral events in the conduct of the business . ... A trade secrat is
a process or device for continuous use in the operation of the
business. ... [It may] relate to the sale of goods or to other operations
in the business, such as a code for determining discounts, rebates or
other concessions in a pricc list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENTOF TORTS § 757 cmt. b {1939V, Indetermining whether particular information
constitutes a trade secret, this office considers the Restatement’s definition of trade secret as
well as the Restatement’s list of six trade secret factors. RESTATEMENT OF TORTS § 757
cmt.b(1939).% This office has held that if 2 governmental body takes no position with regard
to the application of the trade secret branch of section 552.110 to requested information, we
must accept a private person’s claim for exception as valid under that branch if that person
establishes a prima facie case for exception and no argument is submitted that rebuts the
claim as a matter of law. Open Records Decision No. 352 at 5-6 (1990).

EpicEdge informs us of the resources used to develop the information and to develop the
format in which it is presented in proposals. EpicEdge reuses the format and specitied
sections of the documents for other procurements and emphasizes to us the value of the
information to its competitors. We theretore find that Attachment B, portions of Attachment

L . -~ - - . ~ ~ .
“The six factors that the Restatement givas as indicia ofwhether information constitutes a trade secret are.

(1} the extent to which the mrormation is known outside of {the zompany]: (2,

the extent to which it is known by employees and others invelved in (the company’s

business: (3) the extent of measures taken by [the company | to guard the secrecy of the

mformation; (4) the value of the information to [tie company] and {i1s? competitors: 3}

the amount of effort or money expended by [the company] in developing the

mtormation; (6) the ease or difficufty with which the information could be proper]

acquired or duplicated by others.
RESTATEMENT OF TORTS § 757 emt. b {19297 vev afse Quen Records Decision Nos. 319 at 2 119801 306 40 0
{1982, :55.‘1).{ 21080,
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J, and Appendices B and C may be withheld under the trade secret prong of'section 352.110.
[n addition, we find that the following portions of the diskette labeled “Technical Proposal”
that correspond to some portions of Attachment K that EpicEdge seeks to withhold may be
withheld as trade secret information pursuant to section 3$32.110: 2.3 {Project
Organization). 2.4 (Roles and Respensibilities). Services, Project Management, and
Customization.

The commercial or financial branch of section 552.110 requires the business enterprise
whose information is at issue to make a specific factual or evidentiary showing, not
conclusory or generalized allegations. that substantial competitive injury would result from
disclosure. See Open Records Decision Nos. 639 at 4 (1996), 661 (1999). Afterreviewing
the information at issue and the arguments set forth by EpicEdge, we conclude that the cost

worksheets may be withheld under section 552.110 as commerciai or financial information.

However, we find that some of the information EpicEdge contends is protected by
section 552.110 does not constitute either protected trade secret or commercial or fnancial
information and must be refeased. General staffing information and emplovee résumés
cannot reasonably be said to falf within the definition of “trade secret” or within any other
exception of the Public Information Act. Open Records Decision No. 1753 (1977). The
résumés and staffing information in Attachment J and on diskette must be released. We have
also marked additional information in Attachment J which does not constitute either
protected trade secret or commercial or financial information and must be released.

[n summary, the department may withhold the one document for which it claimed
section 552.107. The department must withhold Attachment B, Appendices B and C, the
portions of Attachment J not marked for release, the cost worksheets in print and on diskette,
and the information we have identified on the diskette labeled “Technical Proposal,”
pursuantto section 552.110. The department must release the information marked for release.
including allowing access to the copyrighted materiai. and must release the remainder of the
diskette labeled “Technical Proposal.”

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example. governmental bodies are prohibited
from asking the attorney general to reconsider this ruling, Gov’t Code & 352.301(9). [ the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /. § 352.324(b). In order 10 get the
tull benefit of such an appeal, the governmental bodv must file suit within 10 calendar davs,

1131

fddo @ 332.333(b)(3). (c). If the governmental body does not appeal this ruling and the

-
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governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling.
1d. § 552.321(a).

[f this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records:
2) notify the requestor of the exact day, time, and place that copies of the records wiil be
provided or that the records can be inspected; or 3) notify the requestor of the sovernmental
body’s mtent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toli free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney.
Id. § 352.3215(e).

[f this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a), Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 {Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to the General Services Commission at
512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling,

Sincerely,

1

. , .
A ST rd
o o, . P

et [N P e e

Patricia Michels Anderson
Assistant Attorney General
Open Records Division

PMA/scg
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Ref: ID# 141215, 141602, 141678
Encl. Submitted documents, diskettes

cc: Ms. Marcia Lemmons
Marketing Communications Manager
Andersen Consulting
4742 North 24" Street, Suite 400
Phoenix, Arizona 85016
(w/0 enclosures)

Mr. Jeff Sexton

President & Chief Operating Officer
EpicEdge

1150 Lakeway Drive, Suite 219
Austin, Texas 78734

{w/o enclosures)

Ms. Margaret C. Fitzgerald
Brewer & Pritchard

Three Riverway, 18" floor
Houston, Texas 77056
(w/o enclosures)

Mr. Michael L. Woodward
Hance Scarborough Wright

111 Congress Avenue, Suite 500
Austin, Texas 78701-4043

(w/o enclosures)
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