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January 16, 2001

Mr. Edward H. Perry

Assistant City Attormey

City of Dallas

Office of the City Attorney - City Hall
Dallas, Texas 75201

OR2001-0159
Dear Mr. Perry:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 143217.

The City of Dallas (the “city”) received a request for flight track information of a particular
helicopter on May 6, 1999, between 8:00 a.m. and 9:30 a.m., in the vicinity of 7044 Tokalon,
Dallas, Texas. You claim that the requested information is excepted from disclosure under
sections 552.101, 552.104, 552.108, 552.110, and 552.111 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” You do
not specify any provision of law or judicial decision that makes confidential any of the
information at issue.! Likewise, we are aware of no provision of law that makes the
submitted information confidential so as to be excepted by section 552.101. Accordingly,

'Y ou have submitted a Memorandum of Agreement (an “agreement”) between the Federal Aviation
Administration (“FAA”™) and the Dallas-Fort Worth International Airport Board (the “board™) to support your
claim that the requested information should not be released. We note, however, that information is not
confidential under the Act simply because the party submitting the information to the governmental body
anticipates or requests that it be kept confidential, nor can a governmental body promise to keep information
confidential absent statutory authorization. Industrial Found. v. Texas Indus. Accident Bd., 540 5. W .2d 668,
677 (Tex. 1976), cert. denied 430 U.S. 931 (1977). In other words, a governmental body cannot, through a
contract, overrule or repeal provisions of the Act. Attorney General Opinion JM-672 (1987). Furthermore,
subsection D of section Il of the agreement expressly recognizes that data provided from the FAA to the board
may be subject to the disclosure requirements of the Public Information Act.
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we conclude that the information is not excepted from disclosure by section 552.101 of the
Government Code.

Section 552.104 excepts from disclosure “information that, if released, would give advantage
to a competitor or bidder.” The purpose of section 552.104 is to protect a governmental
body’s interests in competitive bidding situations. See Open Records Decision No. 592
(1991). Moreover, section 552.104 requires a showing of some actual or specific harm in
a particular competitive situation; a general allegation that a competitor will gain an unfair
advantage will not suffice. Open Records Decision No. 541 at 4 (1990). You have not
demonstrated how the city would be harmed in a particular competitive bidding situation by
the release of the information. Therefore, the requested information may not be withheld
under section 552.104.

You also claim that the requested information is excepted from disclosure under section
552.108, which provides as follows:

(2) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if: (1) release of the information would
interfere with the detection, investigation or prosecution of crime; (2) it is
information that deals with the detection, investigation, or prosecution of
crime only in relation to an investigation that did not result in conviction or
deferred adjudication; or (3} it is information that: (A) is prepared by an
attorney representing the state in anticipation of or in the course of preparing
for criminal litigation; or (B) reflects the mental impressions or legal
reasoning of an attorney representing the state.

Gov’t Code § 552.108. Generally, a governmental body claiming section 552.108 must
reasonably explain, if the information does not supply the explanation on its face, how and
why the release of the requested information would interfere with law enforcement. See
Gov’tCode §§ 552.108(a)(1), (b)(1), .301(e)(1)(a); see also Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977).

First, you have not stated that the requested information pertains to an ongoing criminal
investigation or prosecution, nor have you explained how its release would interfere in some
way with the detection, investigation, or prosecution of crime. Thus, you have not met your
burden under section 552.108(a)(1). Second, you have not stated that the requested
information relates to a criminal investigation that has concluded in a final result other than
a conviction or deferred adjudication. Thus, you have not demonstrated the applicability of
section 552.108(a)(2). Lastly, you do not assert that the information at issue was prepared
by an attorney representing the state or that it reflects the mental impressions or legal
reasoning of an attorney representing the state. See Gov’t Code § 552.108(a)(3). Therefore,



Mr. Edward H. Perry - Page 3

you may not withhold the requested information from disclosure under section 552.108
because you have not met your burden of showing the applicability of that exception.

Section 552.110 protects the property interests of private persons by excepting from
disclosure two types of information: (1) trade secrets obtained from a person and privileged
or confidential by statute or judicial decision and (2) commercial or financial information for
which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained. You
have provided this office with no information explaining how either branch of
section 552.110 applies to the information at issue. In addition, as of the date of this letter,
no interested third parties have submitted to this office any reasons explaining why the
requested information should not be released. See Gov’t Code § 552.305 (permitting
interested third party to submit to attorney general reasons why requested information should
not be released); Open Records Decision No. 542 (1990) {determining that statutory
predecessor to Gov’t Code § 552.305 permits governmental body to rely on interested third
party to raise and explain applicability of exception in Public Information Act in certain
circumstances). Therefore, we have no basis to conclude that the responsive information is
excepted from disclosure under section 552.110. See Gov’t Code § 552.110(b) (to prevent
disclosure of commercial or financial information, party must show by specific factual or
evidentiary material, not conclusory or generalized allegations, that it actually faces
competition and that substantial competitive injury would likely result from disclosure);
Open Records Decision Nos. 552 at 5 (1990) (party must establish prima facie case that
information is trade secret), 542 at 3 (1990).

You also claim that the requested information is excepted from disclosure by
section 552.111. Section 552.111 excepts from disclosure “an interagency or intraagency
memorandum or letter that would not be available by law to a party in litigation with the
agency.” The information you have submitted to this office as responsive to the request does
not contain any interagency or intraagency memoranda or letters. Therefore, you may not
withhold the requested information under section 552.111.

In conclusion, you have not demonstrated how any of the exceptions you raise apply to the
requested information. Therefore, you must release the requested information to the
requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
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filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body faiis to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-68309.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Departmenr of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497,

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Stephen P. Ag
Assistant Attorney General
Open Records Division

SPA/seg



Mr. Edward H. Perry - Page 5

Ref: ID# 143219
Encl. Submitted documents

cc: Mr. James M. Murphy
P.O. Box 140809 '
Dallas, Texas 75214
(w/o enclosures)



