xw

el o THE AT ToRNEY GENERAL - SFATE o8 TEY 1.
Jou~ Cornyxy

March 15, 2001

Mr. Wiley B. McAfee
Police Legal Advisor
City of Irving

P.O. Box 152288

Irving, Texas 75015-2288

OR2001-1020

Dear Mr. McAfee:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 144994,

The Irving Police Department (the “department”) received 15 requests for a variety of
information relating to the capital murder of Irving police officer Aubrey Hawkins, including
police reports, search warrant affidavits, arrest warrant affidavits, video tapes, and 911 tapes.
You inform us that after the capture of the suspects in this case, the department has released
the arrest warrant affidavits, and that the arrest warrants themselves have also been
previously released. You assert that the remainder of the requested information is excepted
from disclosure under section 552.101 of the Government Code in conjunction with the
informer’s privilege, as well as under section 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.108(a) excepts from disclosure “[i]nformation held by a law enforcement agency
or prosecutor that deals with the detection, investigation, or prosecution of crime . . . if: (L)
release of the information would interfere with the detection, investi gation, or prosecution
of crime.” Generally, a governmental body claiming section 552.108 must reasonably
explain, if the information does not supply the explanation on its face, how and why the
release of the requested information would interfere with law enforcement. See Gov’'t Code
§8 552.108(a)(1), (b)(1), .301(e)(1)(a); see also Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977). You inform us that the requested information relates to an ongoing criminal
investigation. Based upon this representation, we conclude that the release of most of the
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submitted information would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.--Houston [ 14th Dist.} 1975), writ ref'd n.r.e. per curiam, 536 S.W .2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases).

We note, however, that information normally found on the front page of an offense report
is generally considered public. See generally Gov’t Code § 552.108(c); Houston Chronicle
Publ’g Co. v, City of Houston, 531 S.W .2d 177 (Tex. Civ. App.--Houston [14th Dist.] 1975),
writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976); Open Records Decision No. 127
(1976). Thus, you must release the types of information that are considered to be front page
offense report information, even if this information is not actually located on the front page
of the offense report. In addition, the submitted information contains an evidence warrant
and accompanying affidavit. You must release the evidence warrant affidavit if it has been
executed. Code Crim. Proc. art. 18.01(b) (search warrant affidavit is public if executed).
You must also release the evidence warrant itself as it appears to have been filed with a
court. Information filed with a court is generally a matter of public record and may not be
withheld from disclosure. Gov't Code § 552.022(a)(17); Star-Telegram, Inc. v. Walker, 834
S.W.2d 54 (Tex. 1992).

In addition, the submitted materials include a copy of an autopsy report. Section 11 of
article 49.25 of the Code of Criminal Procedure provides as follows:

The medical examiner shall keep full and complete records properly indexed,
giving the name if known of every person whose death is investigated, the
place where the body was found, the date, the cause and manner of death, and
shall issue a death certificate. . . . The records are subject to required public
disclosure in accordance with Chapter 552, Government Code, except that a
photograph or x-ray of a body taken during an autopsy is excepted from
required public disclosure in accordance with Chapter 552, Government
Code, but is subject to disclosure:

{1) under a subpoena or authority of other law: or

(2) if the photograph or x-ray is of the body of a person who died while in
the custody of law enforcement.

Code Crim. Proc. art. 49.25, § 11. Pursuani to section 11, the autopsy report is a public
record and must be released to the requestors. We have marked with a green tag the autopsy
information to be released.

To summarize. the department may withhold all of the submitted information under
section 352.108(a)( 1), with the exception of basic information, the evidence warrant and
affidavit, and the autopsy report, which must be released to those requestors whose requests
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encompass that information. As we resolve your request under section 552.108, we need not
address your argument under section 552.101.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.

The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W .2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Dhcda Sl

Michael A. Pearle
Assistant Attorney General
Open Records Division

MAP/seg
Ref: ID# 144994
Encl. Submitted documents -

cc: Ms. Mary Ann Razzuk
WFAA-TV
606 Young Street
Dallas, Texas 75202
(w/o enclosures)

Mr. John Kirsch

Fort Worth Star-Telegram
3201 Airport Freeway
Bedford, Texas 76022
{w/o enclosures)

Mr. Josh Staffer

Fort Worth Star-Telegram
3201 Airport Freeway
Bedford, Texas 76022
(w/o enclosures)

Mr. John Grantham

CBS 11

10111 North Central Expressway
Dallas, Texas 75231

(w/o enclosures)
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Ms. Becky Miller
Fox 4 TV

(214) 720-3333
(w/o enclosures)

Ms. Holly Becka
Dallas Morning News
P.O, Box 655237
Dallas, Texas 75247
(w/o enclosures)

Ms. Dawn Tongish

KDAF TV

8001 John Carpenter Freeway
Dallas, Texas 75247

(w/o enclosures)

Mr. James Kimberly
Houston Chronicle
P.O. Box 4260
Houston, Texas 77210
(w/o enclosures)

Mr. Giles Hudson

CBS 11

10111 North Central Expressway
Dallas, Texas 75231

(w/o enclosures)

Mr. Blake Chenault
KXAS-TV

3900 Barnett Street

Fort Worth, Texas 76103
(w/o enclosures)

Mr. Ken Malloy

KTVT - Channel 11

10111 North Central Expressway
Dallas, Texas 75231

(w/o enclosures)
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Mr. Scott Gordon

NBC 5/KXAS-TV

3900 Barrett Street

Fort Worth, Texas 76103
(w/o enclosures)

Ms. Jennifer Emily
Dallas Morning News
P.O. Box 655237
Dallas, Texas 75265
{w/o enclosures)

Mr. John Stanley

2401 Turtle Creek Blvd.
Dallas, Texas 75219
(w/o enclosures)



