(w‘ OQFFICE OF THE ATTORNEY GENFRAL - STarr o TEXas
g Joux CORNYN

May 3, 2001

-

Mr. William T. Buida

Texas Department of Human Services
P.O. Box 149030

Austin, Texas 78714-9030

OR2001-1808
Dear Mr. Buida:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned [D# 146763,

The Texas Department of Human Services (the “department”) received three requests for
information, each of which seeks information pertaining to the timeliness of the department’s
processing of applications from individuals under age 65 who applied for Medicare Cost
Sharing programs. Particular categories of requested information include: the date the
applicant file was opened by the department; dates on which the department made a
determination of eligibility or ineligibility; the budgeted job, case, or file numbers of
applications for which the 45-day deadline for processing the application was not met; and
a specified document titled “Application Disposition Report.” You have submitted for our
review documents which you indicate comprise representative samples of the records held
by the department that contain information responsive to the requests. Among other
arguments, you assert that the information in the types of sample records submitted for our
review is excepted from disclosure under section 552.101 of the Government Code. One of
the requesters has also submitted comments to this office. See Gov't Code § 552.304. We
have considered the asserted exception and the submitted comments and have reviewed the
submitted information.!

'We assume that the representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, you state with respect to particular categories of the requests:

[The] department does not believe that it [is] obligated to research every
applicant and recipient file to locate the documents, determine if the applicant
or recipient is in [a] Medicare Savings program, determine if the particular
information requested is in the documents, extract the information from the
documents and provide the extracted information to the [requesters] in
response to {specified categories of the requests].

We note that the department has a good faith duty to relate a request to information held by
it. Open Records Decision No. 561 at 8 (1990). At least to the extent that the records have
not been determined to be subject to an exception to required public disclosure, we belicve
this good faith duty requires a governmental body to make an exhausttve search for those
records that contain information responsive to a request. Moreover, it has long been
established that the difficulty of complying with a public information request is not arelevant
factor in determining whether the responsive information is excepted from required public
disclosure. See, e.g., Industrial Found. v. Texas Industrial Accident Bd., 540 S.W.2d 668,
687 (Tex. 1976), cert. denied, 430 U.S. 931 (1977); see also Attorney General Opinion
JM-672 (1987) (the difficulty or cost of complying with a public information request does
not determine whether the information is available to the public). Thus, the fact that it would
e difficult for the department to research its case files and locate those records that contain
responsive information is irrelevant to whether such records are excepted from required
public disclosure. At the same time, because it is implicit in several provisions of the Act
that the Act applies only to information already in existence, the Act does not reguire a
governmental body to prepare new information, i.e. create responsive information, in order
to respond to a request made under the Act. See Gov't Code §§ 552.002, .021, .227, .351.;
see also Attorney General Opinion H-90 (1973); Open Records Decision Nos. 452 at 2-3
(1986), 342 at 3 (1982), 87 (1975). You state that the department is working with the
requesters to address certain categories of the requests “by a report which shows how many
applications were received and completed after the 45 day deadline[.]” We assume this
report would contain information held by the department that was in existence at the time the
department received the requests. You further represent that the department “believes that
it can produce this type of aggregate information . . . without violating the federal and state
confidentiality requirements.” As no such report is contained in the submitted samples of
responsive records, this decision does not address such a report. It appears that the
department has determined that the sample submitted records are among the types of records
held by the department that contain information responsive to the requests. Accordingly, this
decision addresses the section 552.101 assertion only with respect to the submitted samples.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
You assert that the information in the types of records submitted for our review is
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confidential under section 552.101 in conjunction with federal and state law. Federal and
state statutes prohibit the disclosure of information concerning clients of a state plan for
medical assistance, except for a purpose directly connected with the administration of the
plan. See 42 U.S.C. § 1396a(a)(7); Hum. Res. Code §§ 12.003, 21.012; Open Records
Decision Nos. 584 (1991), 166 (1977). Section 12.003 of the Human Resources Code
provides in relevant part:

(a) Except for purposes directly connected with the administration of the
department’s assistance programs, it is an offense for a person to solicit,
disclose, receive, or make use of, or to authorize, knowingly permit,
participate in, or acquiesce in the use of the names of, or any information
concerning, persons applying for or receiving assistance if the information is
directly or indirectly derived from the records, papers, files, or
communications of the department or acquired by employees of the
department in the performance of their official duties.

Hum. Res. Code § 12.003(a)(emphasis added). You represent that although the requests
refer to Medicare, “the particular program is one in which Medicaid pays for Medicare
participation on behalf of 2 Medicaid recipient. The person must be a Medicaid recipient.”
Based on this representation, we find that the above provisions of law apply to the applicant
information at issue. The requesters have asserted that the information responsive to the
requests is not excepted by section 552.101 because the requests specifically do not
encompass any client identifying information, and such information may therefore be
redacted from all responsive records. However, in Open Records Decision No. 584 (1991),
this office concluded that “{t]he inclusion of the words ‘or any information’ juxtaposed with
the prohibition on disclosure of the names of the department’s clients clearly expresses a
legislative intent to encompass the broadest range of individual client information, and
not merely the clients’ names and addresses.” fd. at 3.7 Consequently, it is the specific
information pertaining to individual clients, and not merely the clients’ identities, that is
made confidential under section 12.003. See also Hum. Res. Code § 21.012 (a) (requiring
provision of safeguards that restrict use or disclosure of information concerning applicants
for or recipients of assistance programs to purposes directly connected with administration
of programs). We have no indication that the release of the requested information would be
for a purpose directly connected with the administration of the Medicaid program. The
samples submitted for our review consist of Formm 1200EZ (application for assistance),

In Open Records Decision No. 584 (1991), this office construed section 602(a)(9) of title 42 of the
United States Code, relating to state plans for aid and services to needy families with children. See ORD 584
at [-2. Section 1396a of title 42, United States Code, provides in relevant part that “[a] state plan for medical
assistance must . . . provide safeguards which restrict the use or disclosure of information concerning
applicants and recipients to purposes directly connected with the administration of the plan{.]” 42 U.S.C. §
1396a(a)(7}. Thus, the determinative language of section 1396a corresponds to that of section 602(a)}(9), as
mterpreted in ORD 584.
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Form 1000-A (case record copy), adocument titled “Case Index Card,” an “RG-31" printout
(titled “Application Disposition Report”), and a memorandum attachment titled “Cases
taking between 45 and 90 days - clients under age 65.” All of these records contain
information concerning clients. Based on your representations, we thus believe that the
department must withhold these records pursuant to section 552,101 in conjunction with the
above-stated provisions of federal and state law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govermnmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). I the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. /d.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information. the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

*This decision does not address the memorandum itself, as we understand this document has been
released.
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely, -~

n )
Assistant Atto%\fxeneral
Open Records Div 5 ion

MG/seg
Ref: ID# 146763
Encl. Submitted documents

cC: Ms. Gloretta Thomton
Gulf Coast Legal Foundation
1415 Fannin, 3" Floor
Houston, Texas 77002
(w/o enclosures)

Mr. Malcolm McPherson

Coastal Bend Legal Services

901 Leopard Street, Room 105
Corpus Christi, Texas 78401-3683
(w/o enclosures)

Mr. Chris DeWitt

Advocacy, Incorporated

7800 Shoal Creek Boulevard, #171-E
Austin, Texas 78757-1024

{w/o enclosures)



