(.p/ OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
JOHN CORNYN

May 29, 2001

-

Mr. Roy William Cabler

Henslee, Fowler, Hepworth & Schwartz
800 Frost Bank Plaza

816 Congress Avenue

Austin, Texas 78701-2443

OR2001-2205
Dear Mr. Cabler:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 147742.

The McCamey Independent School District (the “school district”), which you represent,
received a request for the complete personnel files of Sheri Bolen and Sheri Griggs. You
inform us that Sheri Bolen is also known as Sheri Griggs, and that you have released a
substantial amount of the information to the requestor. However, you claim that the
remaining submitted information is excepted from disclosure under sections 552.026,
552.101, 552.102, and 552.107 of the Government Code.! We have considered the
exceptions you claim and reviewed the submitted information.

First, you argue that an employee’s personal notes are not considered public information
pursuant to section 552.002 of the Government Code. Section 552.021 of the Government
Code provides for public access to “public information.” Section 552.002 defines “public
information” as '

information that is collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business:

You assert the attorney-client privilege under Texas Rule of Evidence 503. However, the proper
exception for the attorney-client privilege under the Public Information Act is section 552.107.
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(1) by a governmental body; or

(2) for a governmental body and the governmental body owns the
information or has a right of access to it.

Gov’tCode § 552.002. This office has additionally observed that certain factors are relevant,
although not exhaustive, in deciding whether a document is essentially a governmental or
personal document: who prepared the document; the nature of its contents; its purpose or use;
who possesstd it; who had access to it; whether the governmental body required its
preparation; and whether its existence was necessary to or in furtherance of official business.
Open Records Decision No; 635 (1995). see also Open Records Decision Nos. 626 (1994)
(handwritten notes taken during oral interview by Texas Department of Public Safety
promotion board members public are public information), 450 (1986) (notes of appraisers
taken in the course of teacher appraisals were public information), 120 (1976) (faculty
members’ written evaluations of doctoral student’s qualifying exam are subject to act). But
see Open Records Decision Nos. 635 (1995) (calendar purchased and maintained by a
commission employee who had sole access to it was not subject to the act), 77 (1975)
(personal notes made by individual faculty members for their own use as memory aids were
not subject to the act).

Based on our review of the submitted information, we conclude that the notes deal with the
school district’s official business as they relate to the actions of a teacher employed by the
school district. Therefore, we believe that the notes consist of “information that is collected,
assembled or maintained under a law or ordinance or in connection with the transaction of
official business.” See Gov’t Code § 552.002. Consequently, we conclude that the notes are
public information subject to the act.

Next, we note that the school district failed to comply with section 552.301 of the
Government Code in requesting this decision. Subsections 552.301(a) and (b) provide:

(a) A governmental body that receives a written request for information that
it wishes to withhold from public disclosure and that it considers to be within
one of the [act’s] exceptions . . . must ask for a decision from the attorney
general about whether the information is within that exception if there has not
been a previous determination about whether the information falls within one
of the exceptions.

(b) The governmental body must ask for the attorney general’s decision and
state the exceptions that apply within a reasonable time but not later than the
10th business day after the date of receiving the written request.

Gov’t Code § 552.301(a), (b). You state that the school district received the request for
information on March 2, 2001. You did not request a decision from this office until



Mr. Roy William Cabler - Page 3

March 20, 2001. Consequently, you failed to request a decision within the ten business day
period mandated by section 552.301(b) of the Government Code.

Because the request for a decision was not timely submitted or the information properly
labeled to indicate which exceptions apply to which information, the requested information
is presumed to be public information. Gov’t Code § 552.302. In order to overcome the
presumption that the requested information is public information, the school district must
provide compelling reasons why the information should not be disclosed. Id.; Hancock v.
State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.--Austin 1990, no writ); see Open Records
Decision No. 630 (1994). Section 552.107 is not a compelling reason. Open Records
Decision No. 630 at 4 (1994) (governmental body may waive section 552.107(1)). You
believe that the submitted information may be confidential under sections 552.026, 552.101
and 552.102 of the Government Code. This office has held that a compelling reason exists
to withhold information when the information is deemed to be confidential by another source
of law or implicates the privacy interest of a third party. See Open Records Decision No. 150
(1977) (presumption of openness overcome by a showing that the information is made
confidential by another source of law or affects third party interests). Accordingly, we will
consider the school district’s argument for withholding the information at issue.

Section 552.102 excepts from disclosure “information in a personnel file, the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex.
App.—Austin 1983, writref’d n.r.e.), the court ruled that the test to be applied to information
claimed to be protected under section 552.102 is the same as the test formulated by the Texas
Supreme Court in Industrial Foundation for information claimed to be protected under the
doctrine of common law privacy as incorporated by section 552.101 of the act. See
Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 683-85 (Tex. 1976), cert.
denied, 430 U.S. 931 (1977). Accordingly, we will consider your section 552.101 and
section 552.102 claims together.

For information to be protected from public disclosure by the common law right of privacy
under section 552.101,% the information must meet the criteria set out in Industrial
Foundation. In Industrial Foundation, the Texas Supreme Court stated that information is
excepted from disclosure if (1) the information contains highly intimate or embarrassing facts
the release of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. Id. at 685. We have reviewed the
submitted information and conclude it does not contain any information that would be
protected from disclosure under section 552.101 or 552.102. The information concerns a
former employee’s qualifications to act as a teacher and performance as a teacher, and as
such cannot be deemed to be outside the realm of public interest. See Open Records

2Section 552.101 excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.”
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Decision No. 444 (1986) (public has legitimate interest in knowing reasons for dismissal,
demotion, promotion, or resignation of public employees).

Next, the Family Educational Rights and Privacy Act of 1974 (“FERPA”) provides that no
federal funds will be made available under any applicable program to an educational agency
or institution that releases personally identifiable information (other than directory
information) contained in a student’s education records to anyone but certain enumerated
federal, state, and local officials and institutions, unless otherwise authorized by the student’s
parent. See 20 U.S.C. § 1232g(b)(1). “Education records” means those records that contain
information directly related to a student and are maintained by an educational agency or
institution or by a person acting for such agency or institution. Id. § 1232g(a)(4)(A). This
office generally applies the same analysis under section 552.114 and FERPA. Open Records
Decision No. 539 (1990).

Section 552.114 excepts from disclosure student records at an educational institution funded
completely or in part by state revenue. Section 552.026 provides as follows:

This chapter does not require the release of information contained in
education records of an educational agency or institution, except in
conformity with the Family Educational Rights and Privacy Act of 1974,
Sec. 513, Pub. L. No. 93-380, 20 U.S.C. Sec. 1232g.

In Open Records Decision No. 634 (1995), this office concluded that (1) an educational
agency or institution may withhold from public disclosure information that is protected by
FERPA and excepted from required public disclosure by sections 552.026 and 552.101
without the necessity of requesting an attorney general decision as to those exceptions, and
(2) an educational agency or institution that is state-funded may withhold from public
disclosure information that is excepted from required public disclosure by section 552.114
as a “student record,” insofar as the “student record” is protected by FERPA, without the
necessity of requesting an attorney general decision as to that exception.

Information must be withheld from required public disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). We have marked the types of
information that may reveal or tend to reveal information about a student that must be
withheld pursuant to FERPA. All other information must be released. '

We note that for purposes of FERPA, a student’s handwritten letters must be withheld in
their entirety because they would make the identity of a student easily traceable through
handwriting, style of expression, or particular incidents related in comments. Open Records
Decision No. 224 (1979). Therefore, the student’s handwritten letters must be withheld
pursuant to sections 552.026 and 552.114 of the Government Code.
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We further note that the submitted information contains information that may be excepted
from disclosure under section 552.117 of the Government Code. Section 552.117 excepts
from disclosure the home addresses and telephone numbers, social security numbers, and
family member information of current or former officials or employees of a governmental
body who request that this information be kept confidential under section 552.024. Whether
a particular piece of information is protected by section 552.117 must be determined at the
time the request for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore,
the district may only withhold information under section 552.117 on behalf of current or
former officials or employees who made a request for confidentiality under section 552.024
prior to the date on which the request for this information was made. For those employees
who timely elected to keep their personal information confidential, the district must withhold
the employees’ home addresses and telephone numbers, social security numbers, and any
information that reveals whether these employees have family members. The school district
may not withhold this information under section 552.117 for those employees who did not
make a timely election to keep the information confidential.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body dees not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ). '

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

e

Yen-Ha Le
Assistant Attorney General
Open Records Division

YHL/DBF/seg

Ref: ID# 147742

Encl. Marked documents

cc: Mr. Brian Rogers
Odessa American
222 4" Street

Odessa, Texas 78762
(w/o enclosures)



