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«w# OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
Joun CORNYN

May 31, 2001

Ms. Guadalupe Cuellar
Assistant City Attorney

City of El Paso

2 Civic Center Plaza

El Paso, Texas 79901-1196

OR2001-2261
Dear Ms. Cuellar:

Ydu ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 147834.

The City of El Paso (the “city”) received a request for the following five categories of
information:

1. Any and all office telephone records for Mayor Carlos Ramirez for the
years 2000 - 2001.

2. Any and all phone records for Mayor Carlos Ramirez’s city-issued cellular
phone for the years 2000 - 2001.

3. Any and all electronic mail messages written by Mayor Carlos Ramirez
for the years 2000 - 2001.

4. Any and all electronic mail messages received by Mayor Carlos Ramirez
for the years 2000 - 2001.

5. Any and all travel expenditures for Mayor Carlos Ramirez for the years
2000 - 2001.
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You state that all documents responsive to items 1, 2, and 5 above will be released to the
requestor. You further state that because of the voluminous amount of documents generated
by this request that you are only submitting those pages, as Exhibit B, in which information
was redacted, and that the city will release everything else to the requestor. You have
submitted for our review Exhibit B and claim it is excepted from disclosure under
sections 552.101, 552.103, 552.105, 552.107, 552.108, and 552.111 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
information.

We first address your claim that portions of Exhibit B are excepted from disclosure under
section 552.107 of the Government Code. Section 552.107(1) of the Government Code
excepts information “that the attorney general or an attorney of a political subdivision is
prohibited from disclosing because of a duty to the client under the Texas Rules of Civil
Evidence, the Texas Rules of Criminal Evidence, or the Texas Disciplinary Rules of
Professional Conduct[.]” While section 552.107(1) appears to apply to information within
rule 1.05 of the Texas Disciplinary Rules of Professional Conduct, this office determined that
section 552.107 cannot be applied as broadly as written to information in the possession of
an attorney for a governmental body. Open Records Decision No. 574 (1990).
Section 552.107(1) was found to protect only the attorney’s communication of legal advice
or opinion to the client and communications from a client to an attorney where those
communications are made in confidence and in furtherance of the attorney rendering
professional legal service to the governmental body. /d. at 5. Moreover, section 552.107(1)
does not except purely factual information from disclosure. Id. We determine the
applicability of section 552.107(1) on a case-by-case basis. We agree that some of the
submitted information reflects a client confidence or an attorney’s legal advice or opinions
that you may withhold under section 552.107. We have marked the information that is
excepted from disclosure under section 552.107(1) and may be withheld from the requestor.

Next, we address your section 552.111 claim for the interagency or intraagency memoranda.
Section 552.111 excepts from disclosure “an interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency.” In Open
Records Decision No. 615 (1993), this office reexamined the predecessor to the
section 552.111 exception in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W .2d 408 (Tex. App.--Austin 1992, no writ), and held that section 552.111
excepts only those internal communications consisting of advice, recommendations,
opinions, and other material reflecting the policymaking processes of the governmental body.
City of Garland v. Dallas Morning News, 22 S.W.3d 351, 364 (Tex. 2000); Arlington Indep.
Sch. Dist. v. Texas Attorney Gen., 37 S.W.3d 152 (Tex. App.--Austin 2001, no pet.). An
agency’s policymaking functions do not encompass internal administrative or personnel
matters; disclosure of information relating to such matters will not inhibit free discussion
among agency personnel as to policy issues. Open Records Decision No. 615 at 5-6 (1993).
Additionally, section 552.111 does not generally except from disclosure purely factual
information that is severable from the opinion portions of internal memoranda. Arlington



Ms. Guadalupe Cuellar - Page 3

Indep. Sch. Dist., 37 S.W.3d at 160; ORD 615 at 4-5. After reviewing the submitted records,
we conclude you may withhold some of the information under section 552.111. We have
marked the documents accordingly. The city must release the remainder of the information.

You further contend that a portion of the information on page 101 is protected as attorney
work product under sections 552.103 and 552.111 of the Government Code. Attorney work
product is one aspect of sections 552.103 and 552.111. A governmental body may withhold
attorney work product from disclosure if it demonstrates that the material was 1) created for
trial or in anticipation of civil litigation, and 2) consists of or tends to reveal an attorney’s
mental processes, conclusions and legal theories. Open Records Decision No. 647 (1996).
The first prong of the work product test, which requires a governmental body to show that
the information at issue was created in anticipation of litigation, has two parts. A
governmental body must demonstrate that 1) a reasonable person would have concluded from
the totality of the circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue, and 2) the party resisting discovery believed in good faith
that there was a substantial chance that litigation would ensue and conducted the
investigation for the purpose of preparing for such litigation. Open Records Decision
No. 647 at 4 (1996). The second prong of the work product test requires the governmental
body to show that the documents at issue tend to reveal the attorney’s mental processes,
conclusions, and legal theories.

The first requirement that must be met to consider information “attorney work product” is
that the information must have been created for trial or in anticipation of litigation. In order
for this office to conclude that information was created in anticipation of litigation, we must
be satisfied that

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and conducted the investigation for the purpose of preparing for such
litigation.

See National Tank, 851 S.W.2d at 207. A “substantial chance” of litigation does not mean
a statistical probability, but rather “that litigation is more than merely an abstract possibility
or unwarranted fear.” Id. at 204.

The second requirement that must be met is that the work product “consists of or tends to
reveal the thought processes of an attorney in the civil litigation process.” Open Records
Decision No. 647 at 4 (1996). Although the attorney work product privilege protects
information that reveals the mental processes, conclusions, and legal theories of the attorney,
it generally does not extend to facts obtained by the attorney. Id.
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After reviewing the submitted information and considering your arguments, we conclude the
portion of page 101 you have marked is not attorney work product as it merely consists of
a summary of a conversation with an adverse party. Accordingly, you may not withhold this
information under section 552.103 or 552.111 of the Government Code.

Next, you contend some of the information contained within Exhibit B is excepted from
disclosure under section 552.101 and common law privacy. Section 552.101 excepts
“information considered to be confidential by law, either constitutional, statutory, or by
judicial detision.” Section 552.101 also encompasses the doctrine of common law privacy.
Common law privacy protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Industrial Found.
v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931
(1977). The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d
at 683.

This office has found that the following types of information are excepted from required
public disclosure under common law privacy: some kinds of medical information or
information indicating disabilities or specific illnesses, see Open Records Decision Nos. 470
(1987) (illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps), personal financial information not relating to
the financial transaction between an individual and a governmental body, see Open Records
Decision Nos. 600 (1992), 545 (1990), information concerning the intimate relations between
individuals and their famil+ members, see Open Records Decision No. 470 (1987), and
identities of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982). We have reviewed Exhibit B and conclude it does not contain any
information that would be protected from disclosure under section 552.101 and common law
privacy. Accordingly, the city must release the requested information to the requestor.

Next, we consider your assertion that section 552.105 of the Government Code excepts the
submitted information from public disclosure. Section 552.105 excepts from disclosure
information relating to:

(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.

r
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Gov’tCode § 552.105(1), (2). Section 552.105 is designed to protect a governmental body’s
planning and negotiating position with regard to particular transactions. Open Records
Decision Nos. 564 (1990), 357 (1982), 310 (1982). Information excepted under
section 552.105 that pertains to such negotiations may be excepted so long as the transaction
is not complete. Open Records Decision No. 310 (1982). Because this exception extends
to “information pertaining to” the location, appraisals, and purchase price of property, it may
protect more than a specific appraisal report prepared for a specific piece of property. Open
Records Decision No. 564 at 2 91990). For example, this office has concluded that appraisal
information about parcels of land acquired in advance of others to be acquired for the same
project could be withheld where this information would harm the governmental body’s
negotiating position with respect to the remaining parcels. Id. A governmental body may
withhold information “which, if released, would impair or tend to impair [its] ‘planning and
negotiating position in regard to particular transactions.”” Open Records Decision No. 357
at 3 (1982) (quoting Open Records Decision No. 222 (1979)). When a governmental body
has made a good faith determination that the release of information would damage its
negotiating position with respect to the acquisition of property, the attorney general will
accept that determination unless the records or other information show the contrary as a
matter of law. Open Records Decision No. 564 (1990). You explain that some of the
requested information relates to the purchase of land, and that the city is currently involved
in ongoing negotiations. Based on your arguments, we conclude you may withhold some of
the information, which we have marked, under section 552.105.

Lastly, we address your assertion that some of the requested information is excepted from
disclosure under section 552.108 of the Government Code. Section 552.108(a) excepts from
disclosure “[i]nformation held by a law enforcement agency or prosecutor that deals with the
detection, investigation, or prosecution of crime . . . if: (1) release of the information would
interfere with the detection, investigation, or prosecution of crime.” Generally, a
governmental body claiming section 552.108 must reasonably explain, if the information
does not supply the explanation on its face, how and why the release of the requested
information would interfere with law enforcement. See Gov’t Code §§ 552.108(a)(1), (b)(1),
.301(e)(1)(a); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that the
requested information relates to an ongoing criminal investigation concerning the leaking of
confidential information. After reviewing your arguments and carefully examining the
submitted information, we conclude that you have not adequately explained the applicability
of section 552.108. For example, you have not explained who is conducting the
investigation. Section 552.108 applies to law enforcement agencies. Because you have not
explained who is investigating the matter, we are unable to conclude that section 552.108
applies. Thus, the requested information is not excepted under section 552.108 of the
Government Code and must be released. Because we are able to resolve the matter under
sections 552.101, 552.105, 552.107, and 552.111, we do not address your remaining
arguments.



Ms. Guadalupe Cuellar - Page 6

In summary, the city may withhold those portions of Exhibit B that reflect a client confidence
and an attorney’s legal advice or opinions under section 552.107; interagency or intraagency
memoranda consisting of advice, recommendation, opinion, and other material reflecting the
policymaking processes of the city may be withheld under section 552.111; the city may not
withhold portions of the submitted information under section 552.101 and common law
privacy; information pertaining to the location, appraisals, and purchase price of property are
excepted under section 552.105 so long as the transaction is not complete; and lastly, the city
may not withhold portions of the requested information under section 552.108 of the
Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W .2d 408,
411 (Tex. App.--Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

T LICE

Yen-Ha Le .
Assistant Attorney General
Open Records Division

YHL/DBF/seg
Ref: ID# 147834
Encl. Marked documents

cc: Mr. Chris McGill
El Paso Municipal Police Officers’ Association
747 East San Antonio Avenue, Suite 103
El Paso, Texas 79901
(w/o enclosures)



