){ o QFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS

’\ JOHN CORNYN

August 3, 2001

Ms. Lisa M. Salinas
Custodian of Records
Baytown Police Department
3200 North Main Street
Baytown, Texas 77521

OR2001-3380
Dear Ms. Salinas:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 150244.

The City of Baytown (the “city”) received two requests for the investigative file concerning
a traffic fatality. You indicate that there is no information responsive to the request for
officer field notes.! You indicate that the accident report will be released to requestor Bruce
Meuth. You claim that a portion of the requested information is excepted from disclosure
under sections 552.108 and 552.130 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

First, we note that some of the submitted records were subpoenaed by a grand jury and are,
therefore, not subject to the Public Information Act. The act does not apply to information
within the actual or constructive possession of the grand jury. Open Records Decision
No. 513 (1988). Information obtained pursuant to a grand jury subpoena issued in
connection with an investigation is within the grand jury’s constructive possession and is not
subject to the act. Id. See also Gov’t Code § 552.003. However, if an investigation began
before any information was submitted to the grand jury, and the grand jury did not formally
request or direct all of the governmental body’s actions in the investigation, then the
information is not deemed to be in the grand jury’s constructive possession. The fact that
information collected or prepared by a governmental body is submitted to the grand jury,
when taken alone, does not mean that the information is in the grand jury’s constructive
possession when the same information is also held by the governmental body. Open Records
Decision No. 513 (1988). After careful review, we find that some of the documents at issue
were obtained pursuant to a grand jury subpoena. Therefore, these documents are not subject
to the act. See Govt’ Code §552.003(1)(B). We have marked those documents accordingly.

'The Public Information Act does not ordinarily require a governmental body to obtain information
not in its possession. Open Records Decision Nos. 558 (1990), 499 (1988).
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Included among the submitted information is an accident report form that appears to have
been completed pursuant to chapter 550 of the Transportation Code. See Transp. Code
§ 550.064 (officer’s accident report). The Seventy-fourth Legislature amended section 47
of article 6701d, V.T.C.S. to provide for release of accident reports to a person who provides
two of the following three pieces of information: (1) date of the accident; (2) name of any
person involved in the accident; and (3) specific location of the accident. See Act of
May 27, 1995, 74th Leg., R.S,, ch. 894, § 1, 1995 Tex. Gen. Laws 4413. Further, the
Seventy-fourth Legislature also repealed and codified article 6701d as section 550.065 of the
Transportation Code without substantive change. See Act of May 1, 1995, 74th Leg., R.S.,
ch. 165, §§ 24, 25, 1995 Tex. Gen. Laws 1025, 1870-71.2 In section 13 of Senate Bill 1069,
the Seventy-fifth Legislature amended section 550.065 of the Transportation Code to provide
for release of accident reports under specific circumstances. Act of May 29, 1997, 75th Leg.,
R.S.,ch. 1187, § 13, 1997 Tex. Gen. Laws 4575, 4582-83 (current version at Transp. Code
§ 550.065). The Seventy-fifth Legislature also repealed section 47 of article 6701d, V.T.C.S.
in section 16 of Senate Bill #1069. Id. § 16(b), 1997 Tex. Gen. Laws 4575, 4583.

However, a Travis County district court has issued a permanent injunction enjoining the
enforcement of the amendment to section 550.065 of the Transportation Code enacted by
section 13 of Senate Bill 1069. Texas Daily Newspaper Ass’n v. Cornyn, No. 97-08930
(345th Dist. Ct., Travis County, Tex., April 26, 2000). The district court has declared that
the law in effect prior to the passage of Senate Bill1069 now governs and remains unaffected
by the permanent injunction. We have determined that the law in effect prior to the passage
of Senate Bill 1069 was section 47 of article 6701d, V.T.C.S.?

Subsection (a) of section 47 provides that “[e]xcept as provided by Subsection (b) of this
section, all accident reports . . . [are] privileged and for the confidential use of the
Department [of Public Safety] and agencies . . . having use for the records for accident
prevention purposes.” V.T.C.S. art. 6701d, § 47(a). Section 47(b)(1) of article 6701d
provides in relevant part:

*Because the repeal of a statute by a code does not affect an amendment of the statute by the same
legislature which enacted the code, the amendment of section 47 of article 6701d, V.T.C.S. is preserved and
given effect as part of the code provision. See Gov’'t Code § 311.031(c). In 1997, the Seventy-fifth Legislature
enacted Senate Bill 898 and amended section 550.065 of the Transportation Code to conform to section 47 of
article 6701d as enacted by the Seventy-fourth Legislature and repealed article 6701d. See Actof May 8, 1997,
75th Leg., R.S., ch. 165, § 30.125, 1997 Tex. Gen. Laws 327, 648-49.

*Although the Seventy-fifth Legislature enacted Senate Bill 898 prior to the passage of Senate
Bill 1069, Senate Bill 898 was not effective until September 1, 1997. See Act of May 8, 1997, 75th Leg.,R.S.,
ch. 165, § 33.01, 1997 Tex. Gen. Laws 327, 712. Further, Senate Bill 1069 expressly provides that to the
extent of any conflict, Senate Bill 1069 prevails over another Act of the Seventy-fifth Legislature. See Act of
May 29, 1997, 75th Leg., R.S., ch. 1187, § 16(c), 1997 Tex. Gen. Laws 4575, 4583. If irreconcilable
amendments are enacted at the same session of the legislature, the latest in date prevails. Gov’t Code
§ 311.025(b). Because Senate Bill 898 was never effective and later amendments prevail, we conclude that
section 47 of article 6701d, V.T.C.S. was the law in effect prior to the passage of Senate Bill 1069 regarding
the availability of accident report information rather than section 550.065 as amended by Senate Bill 898.
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The Department or a law enforcement agency employing a peace officer who
made an accident report is required to release a copy of the report on request
to:

(D) a person who provides the Department or the law enforcement
agency with two or more of the following:

(i) the date of the accident;
(ii) the name of any person involved in the accident; or
(iii) the specific location of the accident][.]

V.T.C.S. art. 6701d, § 47(b)(1). See Actof May 27, 1995, 74th Leg.,R.S.,ch. 894, § 1, 1995
Tex. Gen. Laws 4413.* Under this provision, a law enforcement agency employing a peace
officer who made an accident report “is required to release” a copy of an accident report to
a person who provides the law enforcement agency with two or more pieces of information
specified by the statute. Id. You indicate that you will release the accident report to
requestor Bruce Meuth. It appears that requestor Lora Alfred has also provided the required
information. Therefore, you must release the information to both requestors under
section 47(b)(1) of article 6701d, V.T.C.S.

We note that the submitted information includes information that is subject to
section 552.022. Section 552.022(a) enumerates categories of information that are public
information and not excepted from required disclosure under chapter 552 of the Government
Code unless they are expressly confidential under other law. The information that you
submitted to us for review appears to be a completed report or investigation, which falls into
one of the categories of information made expressly public by section 552.022. Gov’t Code
§522.022(a)(1). Section 552.022(a)(1) states that a completed report, audit, evaluation, or
investigation made of, for, or by a governmental body is expressly public unless it is
excepted under section 552.108 of the Government Code or is confidential by law.

Section 552.108(a) excepts from disclosure *“[i]nformation held by a law enforcement agency
or prosecutor that deals with the detection, investigation, or prosecution of crime . . . if: (1)
release of the information would interfere with the detection, investigation, or prosecution
of crime.” Generally, a governmental body claiming section 552.108 must reasonably
explain, if the information does not supply the explanation on its face, how and why the
release of the requested information would interfere with law enforcement. See Gov’t Code
§§ 552.108(a)(1), (b)(1), .301(e)(1)(a); see also Ex parte Pruirt, 551 S.W.2d 706

*We note that the text of amended section 47 of article 6701d is not found in Vernon’s Revised Civil
Statutes or in the Transportation Code. However, section 47 of article 6701d is published in the 1995 General
and Special Laws of the 1995 Legislature at chapter 894, section 1.



Ms. Lisa M. Salinas - Page 4

(Tex. 1977). You state that the requested offense report relates to a pending case, which “is
currently assigned a detective for follow up.” You seek to withhold portions of this report
which you have highlighted in orange. Based upon your representation, we conclude that the
release of the information you seek to withhold would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.--Houston [14th Dist.] 1975), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases). You may, therefore, withhold the highlighted information under
section 552.108 with the exception of the autopsy report and the records in the grand jury’s
constructive possession.

Also included in the information submitted to this office is an autopsy report. Section 11 of
article 49.25 of the Code of Criminal Procedure provides as follows:

The medical examiner shall keep full and complete records properly indexed,
giving the name if known of every person whose death is investigated, the
place where the body was found, the date, the cause and manner of death, and
shall issue a death certificate. . . . The records are subject to required public
disclosure in accordance with Chapter 552, Government Code, except that a
photograph or x-ray of a body taken during an autopsy is excepted from
required public disclosure in accordance with Chapter 552, Government
Code, but is subject to disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

Code Crim. Proc. art. 49.25, § 11. Pursuant to section 11, the autopsy report is a public
record and must be released. Open Records Decision No. 623 (1994)(exceptions to required
public disclosure provided in the act are inapplicable to information that statutes other than
the act expressly make public); see also Open Records Decision No. 525 (1989) at 3 (and
opinions cited therein).

The submitted records also contain information which is confidential pursuant to
section 552.130 of the Government Code. Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state[.]
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The city must withhold under section 552.130 the Texas driver’s license numbers, vehicle
identification numbers, and license plate numbers which you have marked with a pink
highlighter. However, in this instance, one of the requestors (Bruce Meuth) has a special
right of access pursuant to section 552.023 of the Government Code to information that is
otherwise confidential because the information relates to him. Gov’t Code § 552.023 (person
has special right of access to information relating to person and protected from public
disclosure by laws intended to protect that person’s privacy interests). Thus you must release
to requestor Bruce Meuth his own driver’s license number, license plate number, and vehicle
identification number.

In summary, the marked documents obtained pursuant to a grand jury subpoena are not
subject to the act, and may not be released. The autopsy report is a public record and must
be released. The department must release the accident report to both requestors. Texas
driver’s license numbers, vehicle identification numbers, and license plate numbers must be
withheld under section 552.130, except that requestor Bruce Meuth’s driver’s license
number, license plate number, and vehicle identification number must be released to him.
Based on section 552.108, the department may withhold the orange highlighted information
with the exception of the autopsy report and information in the grand jury’s possession.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there 1s no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,
1/ - / 4 . s
(S et
&
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/seg
Ref: ID# 150244
Enc. Submitted documents

c: Ms. Lora Alfred
3818 Decker Drive
Baytown, Texas 77520
(w/o enclosures)

Mr. Bruce Meuth

3203 Kathleen

Mt. Belvieu, Texas 77580
(w/o enclosures)



