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January 11, 2002

Mr. Mark Anthony Sanchez
Gale, Wilson & Sanchez
115 East Travis, Suite 618
San Antonio, Texas 78205

OR2002-0188

Dear Mr. Sanchez:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 157193.

The Alamo Community College District (the “district””), which you represent, received a
request for any and all information relating to the termination of employment of a named
district employee, as well as any and all information relating to any criminal charges brought
against the employee relating to her employment with the district. You claim that the
requested information is excepted from disclosure under sections 552.102 and 552.103 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

First, we note that most of the submitted records fall within the scope of section 552.022 of
the Government Code. Section 552.022 provides in relevant part that

the following categories of information are public information and not
excepted from required disclosure under this chapter unless they are
expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
. Section 552.108;

Gov’t Code § 552.022(a)(1) (emphasis added). The department must release the requested
information that falls within subdivision (1) of section 552.022(a), unless that information
is expressly confidential under other law or is part of a completed report, audit, evaluation,
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or investigation made of, for, or by a governmental body that is protected by section 552.108.
See id. § 552.022(a)(1).

Section 552.103 of the Government Code is a discretionary exception to disclosure that
protects the interests of the governmental body and may be waived. As such,
section 552.103 is not ““other law” that makes information expressly confidential for purposes
of section 552.022. See Dallas Area Rapid Transitv. Dallas Morning News, 4 S.W.3d 469,
475, 476 (Tex. App.—-Dallas 1999, no pet.) (stating that governmental body may waive
section 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000) (general discussion of
discretionary exceptions), 542 at 4 (1990) (stating that statutory predecessor to
section 552.103 does not implicate third-party interests and may be waived by governmental
body). Therefore, the department may not withhold the information that falls within the
scope of section 552.022 under section 552.103. Nor do you raise section 552.108.
Therefore, the information subject to section 552.022(a)(1), which we have marked, must be
released to the requestor, with the following exceptions.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision,” including information that is
protected by the common-law right of privacy. Common-law privacy protects information
if (1) the information contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person, and (2) the information is not of
legitimate concern to the public. Industrial Foundation v. Texas Ind. Acc. Board, 540
S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). The type of information
considered intimate or embarrassing by the Texas Supreme Court in Industrial Foundation
includes information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. 540 S.W.2d at 683.

Section 552.102 excepts from disclosure “information in a personnel file, the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code
§ 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex.
App--Austin 1983, writ ref’d n.r.e.), the court ruled that the test to be applied to information
claimed to be protected under section 552.102 is the same as the test formulated by the Texas
Supreme Court in Industrial Foundation for information claimed to be protected under the
doctrine of common-law privacy. Accordingly, we will consider your section 552. 101 and
section 552.102 claims together.

This office has held that personal financial information not related to a financial transaction
between an individual and a governmental body is protected by common-law privacy. See
Open Records Decision Nos. 600 (1992), 545 (1990). On the other hand, a public
employee’s job performance does not generally constitute his private affairs. Open Records
Decision No. 470 (1987). The public has a genuine interest in information concerning a
public employee’s job performance and the reasons for dismissal, demotion or promotion.
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Open Records Decision No. 444 at 5-6 (1986). In addition, the public has a legitimate
interest in the job qualifications, including college transcripts, of public employees.
ORD 470. Previous decisions of this office have found that financial information relating
only to an individual ordinarily satisfies the first requirement of the test for common-law
privacy, but that there is a legitimate public interest in the essential facts about a financial
transaction between an individual and a governmental body. Open Records Decision
Nos. 600 (1992), 545 (1990), 373 (1983). Thus, a public employee’s allocation of his salary
to a voluntary investment program offered by his employer is a personal investment decision,
and information about that decision is excepted from disclosure by a common-law right of
privacy. Open Records Decision Nos. 600 (1992) (TexFlex benefits), 545 (1990) (deferred
compensation plan). Likewise, an employee’s designation of a retirement beneficiary is
excepted from disclosure under the common-law right to privacy. See Open Records
Decision No. 600 (1992). However, where a transaction is funded in part by the state, it
involves the employee in a transaction with the state and is not protected by privacy. Open
Records Decision No. 600 (1992). We have marked the information that must be withheld
from disclosure pursuant to section 552.101 of the Government Code in conjunction with the
common-law right to privacy.

Section 552.101 also excepts information that is made confidential by statute. Criminal
history record information (“CHRI”) generated by the National Crime Information Center
(“NCIC”) or by the Texas Crime Information Center (“TCIC”) is confidential. Title 28,
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain
from the federal government or other states. Open Records Decision No. 565 (1990). The
federal regulations allow each state to follow its individual law with respect to CHRI it
generates. /d. Section 411.083 of the Government Code deems confidential CHRI that the
Department of Public Safety (“DPS”) maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090 - .127. Thus, any CHRI generated by the
federal government or another state may not be made available to the requestor except in
accordance with federal regulations. See Open Records Decision No. 565 (1990).
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. The information submitted for our review contains CHRI
generated by TCIC and NCIC. Accordingly, the CHRI, which we have marked, is excepted
from required public disclosure by section 552.101.
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We note that the information submitted to this office for review includes an Employment
Eligibility Verification, Form I-9. Form I-9 is governed by title 8, section 1324a of the
United States Code, which provides that the form “may not be used for purposes other than
for enforcement of this chapter” and for enforcement of other federal statutes governing
crime and criminal investigations. 8 U.S.C. § 1324a(b)(5); see 8 C.F.R. § 274a.2(b)(4).
Release of this document under the Public Information Act would be “for purposes other
than for enforcement” of the referenced federal statutes. Accordingly, we conclude that
Form I-9 and attachments are confidential under section 552.101 and may only be released
in compliance with the federal laws and regulations governing the employment verification
system.

A portion of the requested information is confidential under the Medical Practice Act (the
“MPA”). Some of the records at issue are medical records, access to which is governed by
the MPA, chapter 159 of the Occupations Code. Section 159.002 of the MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

The medical records must be released upon the patient’s signed, written consent, provided
that the consent specifies (1) the information to be covered by the release, (2) reasons or
purposes for the release, and (3) the person to whom the information is to be released. Occ.
Code §§ 159.004, .005. Section 159.002(c) also requires that any subsequent release of
medical records be consistent with the purposes for which the governmental body obtained
the records. Open Records Decision No. 565 at 7 (1990). Medical records may be released
only as provided under the MPA. Open Records Decision No. 598 (1991). For your
convenience, we have marked those documents which are medical records subject to the
MPA.

Section 552.117 excepts from disclosure the home addresses and telephone numbers, social
security numbers, and family member information of current or former officials or employees
of a governmental body who request that this information be kept confidential under
section 552.024. Whether a particular piece of information is protected by section 552.117
must be determined at the time the request for it is made. See Open Records Decision
No. 530 at 5 (1989). Therefore, the district may only withhold information under
section 552.117 on behalf of current or former officials or employees who made a request
for confidentiality under section 552.024 prior to the date on which the request for this
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information was made. For those employees who timely elected to keep their personal
information confidential, the district must withhold the employees’ home addresses and
telephone numbers, social security numbers, and any information that reveals whether these
employees have family members. The district may not withhold this information under
section 552.117 for those employees who did not make a timely election to keep the
information confidential. We have marked the family member information that must be
withheld under section 552.117(1) if a timely election was made.

The submitted documents also contain driver’s license numbers and license plate numbers.
Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state[.]

You must withhold the Texas driver’s license numbers and license plate numbers under
section 552.130.

We also note that the submitted documents contain e-mail addresses of third parties that are
excepted from public disclosure. The Seventy-seventh Legislature recently added
section 552.137 to chapter 552 of the Government Code. This new exception makes certain
e-mail addresses confidential.! Senate Bill 694, as passed May 14, 2001, signed by the
Governor May 26, 2001, and made effective immediately, provides in relevant part:

Sec. 552.137. CONFIDENTIALITY OF CERTAIN E-MAIL ADDRESSES.

(a) An e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

'House Bill 2589, which also makes certain e-mail addresses confidential, took effect on
September 1, 2001. See Act of May 22, 2001, 77th Leg., R.S., H.B. 2589, § 5 (codified at Gov’t Code
§ 552.136). The language of section 552.136, as added by House Bill 2589, is identical to that of

section 552.137.
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Act of May 14, 2001, 77th Leg., R.S., S.B. 694, § 1 (codified at Gov’t Code § 552.137).
Section 552.137 requires the district to withhold an e-mail address of a member of the public
that is provided for the purpose of communicating electronically with a governmental body,
unless the member of the public has affirmatively consented to its release. As there is no
indication that the members of the public have consented to their release, the district must
withhold the e-mail addresses of the third parties we have marked in the submitted
documents under section 552.137 of the Government Code.

We will next address your argument under section 552.103 for the remaining information not
subject to section 552.022. Section 552.103 provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

The district has the burden of providing relevant facts and documents to show that the
section 552.103(a) exception is applicable in a particular situation. The test for meeting this
burden is a showing that (1) litigation is pending or reasonably anticipated, and (2) the
information at issue is related to that litigation. University of Tex. Law Sch. v. Texas Legal
Found., 958 S.W.2d 479, 481 (Tex. App.--Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W .2d 210, 212 (Tex. App.--Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open
Records Decision No. 551 at 4 (1990). For purposes of section 552.103(a), this office
considers a contested case under the Texas Administrative Procedure Act (“APA”),
Government Code chapter 2001, to constitute “litigation.” Open Records Decision No. 588
at 7 (1991) (construing statutory predecessor to the APA). The district must meet both
prongs of this test for information to be excepted under 552.103(a).

You inform us that the individual who is the subject of this request has a contested case
pending with the Texas Workforce Commission We therefore conclude you have met the
first prong of section 552.103. Upon review of the submitted information, we conclude it
is related to the pending litigation. Therefore, the submitted information not made public
under section 552.022 that we have marked may be withheld under section 552.103(a), with
the following exceptions.
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We note that the submitted documents excepted under section 552.103 contain information
seen by the opposing party. Generally, once information has been obtained by all parties to
the litigation through discovery or otherwise, no section 552.103(a) interest exists with
respect to that information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus,
information that has either been obtained from or provided to the opposing party in the
anticipated litigation is not excepted from disclosure under section 552.103(a), and it must
be disclosed. Further, the applicability of section 552.103(a) ends once the litigation has
been concluded. Attorney General Opinion MW-575 (1982); Open Records Decision
No. 350 (1982).

Finally, we will address your argument under the informer’s privilege. As we noted above,
most of the information at issue is subject to section 552.022 and must therefore be released
unless the information is expressly made confidential under other law. You claim that some
of the information is protected from disclosure under the informer’s privilege. The
informer’s privilege, incorporated into the Public Information Act by section 552.101, has
long been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex.
Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724,725 (Tex. Crim. App. 1928); see also
Roviaro v. United States, 353 U.S. 53, 59 (1957). The informer’s privilege under Roviaro
exists to protect a governmental body’s interest. Therefore, the informer’s privilege under
Roviaro may be waived by a governmental body and is not “other law” that makes the
information confidential under section 552.022. Open Records Decision No. 549 at 6
(1990).

However, the informer’s privilege is also found in Rule 508 of the Texas Rules of Evidence.
Recently, the Texas Supreme Court held that “[t]he Texas Rules of Civil Procedure and
Texas Rules of Evidence are ‘other law’ within the meaning of section 552.022.” In re City
of Georgetown, 53 S.W.3d 328 (Tex. 2001). Thus, we will determine whether the
information is confidential under Rule 508.

Rule 508 provides, in relevant part:

(a) Rule of Privilege. The United States or a state or subdivision thereof has
a privilege to refuse to disclose the identity of a person who has furnished
information relating to or assisting in an investigation of a possible violation
of a law to a law enforcement officer or member of a legislative committee
or its staff conducting an investigation.

(b) Who May Claim. The privilege may be claimed by an appropriate
representative of the public entity to which the information was furnished,
except the privilege shall not be allowed in criminal cases if the state objects.

Thus, an informer’s identity is confidential under Rule 508 if a governmental body
demonstrates that an individual has furnished information relating to or assisting in an
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investigation of a possible violation of a law to a law enforcement officer or member of a
legislative committee or its staff conducting an investigation, and the information does not
fall within the purview of the exceptions to the privilege enumerated in Rule 508(c).

In this case, you have not identified any individuals who you claim to be informers, nor have
you set forth the laws reported to be broken by any such individuals. Therefore, we find that
none of the information subject to section 552.022 may be withheld under Rule 508(c). For
the same reasons, the information not subject to section 552.022 is similarly not excepted
from disclosure under section 552.101 in conjunction with the informer’s privilege.

To summarize, most of the submitted information is public under sections 552.022(a)(1),
may not be withheld under section 552.103, and must be released. Some of the information
subject to section 552.022(a)(1) is confidential under section 552.101 in conjunction with
common-law privacy. CHRIis excepted from required public disclosure by section 552.101.
Form I-9 and attachments are confidential under section 552.101 and may only be released
in compliance with the federal laws and regulations governing the employment verification
system. Medical records may be released only as provided under the MPA. For those
employees who timely elected to keep their personal information confidential, the district
must withhold under section 552.117(1) the employees’ home addresses and telephone
numbers, social security numbers, and any information that reveals whether these employees
have family members. Texas driver’s license numbers and license plate numbers must be
withheld under section 552.130. Certain e-mail addresses must be withheld under
section 552.137. The district may withhold a small portion of the requested information
under section 552.103(a), with the exception of information seen by the opposing party.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
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governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Michael A. Pearle
Assistant Attorney General
Open Records Division

MAP/seg
Ref: ID# 157193
Enc. Submitted documents

c: Mr. Glen D. Magnum
Law Office of Glen D. Magnum
105 South St. Mary’s Street, Suite 950
San Antonio, Texas 78205-2807
(w/o enclosures)



