k’ OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS

JOHN CORNYN

September 9, 2002

Mr. Scott A. Kelly

Deputy General Counsel

The Texas A&M University System
301 Tarrow, 6" Floor

College Station, Texas 77840-7896

OR2002-5038 .

Dear Mr. Kelly:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 168277.

Texas A&M University (the “university”) received a request for the following information:
1) All financial transactions from the Bonfire Relief Fund;
2) All requests made by the families for financial relief;
3) All replies made to the families in response to their requests;

4) All offers the Texas A&M University Administration has made to the
families;

5) Records of all payments out of the Fund; and

6) All requests made to the Fund.
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You claim that the requested information is excepted from disclosure under sections 552.101
and 552.103 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.'

Initially, we note that the university has previously received an identical request for
information in which you requested an opinion from this office. In response, this office
issued Open Records Letter No. 01-1977 (2001), in which we ruled that the university must
withhold information that may reveal or tend to reveal information about a student who
survived the bonfire accident pursuant to FERPA. Further, we concluded that private
correspondence from the families of deceased students must be de-identified in order to
protect these families’ privacy interests. In regard to information in the current request that
is identical to the information previously requested and ruled upon by this office, we
conclude that you must continue to rely on OR2001-1977 as a previous determination and
withhold or release portions of the requested information in accordance with OR2001-1977.
See Open Records Decision No. 673 (2001) (so long as law, facts, the circumstances on
which prior ruling was based have not changed, the first type of previous determination
exists where requested information is precisely the same information as was addressed in a
prior attorney general ruling, the ruling is addressed to the same governmental body, and the
ruling concludes that the information is or is not excepted from disclosure). We note that as
portions of this information have been previously released to the public, these documents
may not now be withheld from the requestor. See Gov’t Code § 552.007(b).

In regard to the responsive information acquired by the university since our previous ruling,
we note that the submitted information contains documents that are made expressly public
by section 552.022 of the Government Code. Section 552.022 provides, in relevant part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this -
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108;

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body[.]

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). Here, we do
not address any other requested records to the extent that those records contain substantially different types of
information than that submitted to this office.
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Therefore, you may withhold this information only if the information is confidential
under other law. Although you argue that the submitted information is excepted under
section 552.103 of the Government Code, section 552.103 is a discretionary exception and
therefore is not “other law” for the purposes of section 552.022.> Thus, you may not
withhold the information we have marked under section 552.103. However, you also claim
section 552.101 as an exception to the required disclosure of the requested informatjon.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Section 552.101 incorporates the doctrine of common-law privacy. For information to be
protected from public disclosure under common-law privacy, the information must meet the
criteria set out in Industrial Foundation v. Texas Industrial Accident Board, 540 S.W .2d 668
(Tex. 1976), cert. denied, 430 U.S. 931 (1977). Information may be withheld from the
public when (1) it is highly intimate and embarrassing such that its release would be highly
objectionable to a person of ordinary sensibilities, and (2) there is no legitimate public
interest in its disclosure. Id. at 685; Open Records Decision No. 611 at 1 (1992). The type
of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683.

We note that the privacy rights of an individual lapse upon death. Moore v. Charles B.
Pierce Film Enters., Inc., 589 S'W.2d 489, 491 (Tex. App.~Texarkana 1979, writ refd
n.r.e.); see also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 146-47 (N.D. Tex.
1979) (“action for invasion of privacy can be maintained only by a living individual whose
privacy is invaded”) (quoting Restatement of Torts 2d). Thus, information that reveals the
identity of a deceased individual may not be withheld under section 552.101. Further, the
section 552.022 information includes lists of the deceased individuals’ family members that
have received compensation from the Bonfire Relief Fund. We conclude that there is a
legitimate public interest in the essential facts about a financial transaction between an
individual and a governmental body. Open Records Decision Nos. 600 (1992), 545 (1990),
373 (1983). Therefore, in this instance, the information in the submitted documents that
identifies or relates to deceased individuals’ family members does not meet the second prong
of the Industrial Foundation test. Therefore, such information may not be withheld from
disclosure under section 552.101 and common-law privacy.

However, portions of the section 552.022 information contain information that falls within
the purview of sections 552.026 and 552.114 of the Government Code and the federal Family
Educational Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g. FERPA provides that

2Discretionary exceptions are intended to protect only the interests of the governmental body, as
distinct from exceptions which are intended to protect information deemed confidential by law or the interests
of third parties. See, e.g., Open Records Decision No. 665 at 2 n.5 (2000) (governmental body may waive
liugation exception, section 552.103). Discretionary exceptions therefore do not constitute “other law” that
makes information confidential.
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no federal funds will be made available under any applicable program to an educational
agency or institution that releases personally identifiable information (other than directory
information) contained in a student’s education records to anyone but certain enumerated
federal, state, and local officials and institutions, unless otherwise authorized by the student’s
parent. See 20 U.S.C. § 1232g(b)(1). “Education records” means those records that contain
information directly related to a student and are maintained by an educational agency or
institution or by a person acting for such agency or institution. Id. § 1232g(a)(4)(A). This
office generally applies the same analysis under section 552.114 and FERPA. Open Records
Decision No. 539 (1990).

Section 552.114 excepts from disclosure student records at an educational institution funded
completely or in part by state revenue. Section 552.026 provides as follows:

This chapter does not require the release of information contained in
education records of an educational agency or institution, except in
conformity with the Family Educational Rights and Privacy Act of 1974,
Sec. 513, Pub. L. No. 93-380, 20 U.S.C. Sec. 1232g.

In Open Records Decision No. 634 (1995), this office concluded that (1) an educational
agency or institution may withhold from public disclosure information that is protected by
FERPA and excepted from required public disclosure by sections 552.026 and 552.101
without the necessity of requesting an attorney general decision as to those exceptions, and
(2) an educational agency or institution that is state-funded may withhold from public
disclosure information that is excepted from required public disclosure by section 552.114
as a “student record,” insofar as the “student record” is protected by FERPA, without the
necessity of requesting an attorney general decision as to that exception.

Information must be withheld from required public disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). However, the protection afforded
to student records by FERPA and section 552.114 expires upon the death of a student who
has reached the age of 18 or who attends an institution of post-secondary education. See
Open Records Decision No. 524 (1989); Letter from LeRoy S. Rooker, Director, Family
Policy Compliance Office, United States Department of Education, to Honorable John J.
Duncan, Jr., House of Representatives, Washington D.C. (March 3, 1993). Thus, in the
representative sample of section 552.022 information pertaining to students who survived
the bonfire accident, we have marked the types of information that may reveal or tend to
reveal information about a student that must be withheld pursuant to FERPA.

Furthermore, section 552.136 of the Government Code makes certain account number
information confidential and provides in relevant part:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
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instrument identifier or means of account access that alone or in conjunction
with another access device may be used to: :

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Accordingly, you must withhold the account number we have marked pursuant to
section 552.136 of the Government Code. All other information in the section 552.022
documents must be released.

In regard to the remaining information acquired by the university since our previous
ruling, we will now address your argument under section 552.103 of the Government Code.
Section 552.103 provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an -
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

A governmental body has the burden of providing relevant facts and documents to show that
the section 552.103(a) exception is applicable in a particular situation. The test for meeting
this burden is a showing that (1) litigation is pending or reasonably anticipated on the date
the governmental body received the request for information, and (2) the information at issue
is related to that litigation. University of Tex. Law Sch. v. Texas Legal Found., 958 S.W .2d
479, 431 (Tex. App.--Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210,
212 (Tex. App.--Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551
at4 (1990). A governmental body must meet both prongs of this test for information to be
excepted under section 552.103(a).
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You state that “the information at issue relates to the Bonfire Relief Fund which was
established from private donations to alleviate financial burdens of victims of the 1999
collapse of the Texas Aggie Bonfire and their families.” You also state that the Bonfire
collapse is the subject of twelve pending lawsuits, seven in federal court and five in state
court, and that the requestor is an attorney representing two defendants who have also
brought third party actions against the university and university administrators in several of
these suits. Thus, we find that the university was involved in pending litigation on the date
it received the present request for information. We also find that the submitted information
is related to the pending litigation for the purposes of section 552.103(a). Thus, the
university may withhold the submitted information under section 552.103 of the Government
Code.’

We note that once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been
obtained from or provided to the opposing party in the anticipated litigation is not excepted
from disclosure under section 552.103(a), and it must be disclosed. In addition, the
applicability of section 552.103(a) ends once litigation concludes. Attorney General Opinion
MW-575 1982); Open Records Decision No. 350 (1982). However, some of the requested
information may be confidential by law and must not be released even after litigation has
concluded. If you receive a subsequent request for the information, you should reassert your
arguments against disclosure at that time. Gov’t Code § 552.352 (distribution of confidential
information is criminal offense).

In summary, we conclude that: 1) for information that is identical to the information
previously requested and ruled upon by this office, you must rely on OR2001-1977 as a
previous determination and withhold or release portions of the requested information in
accordance with OR2001-1977; and 2) you must release the section 552.022 information we
have marked with student identifying information of non-deceased students redacted
pursuant to FERPA and the account number we have marked redacted pursuant to section
552.136; 3) you may withhold the remaining information that is not section 552.022
information under section 552.103 of the Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full

3As we are able to make this determination, we need not address your remaining argument.
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benefit of such an appeal, the governmental body must file suit within 10 calendar days. Id.
§ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

W oo WUt

W. Montgomery Meitler
Assistant Attorney General
Open Records Division

WMM/sdk
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Ref:

Enc:

ID# 168277
Submitted documents

Mr. Joseph A. Barbknecht
The Barbknecht Firm
8144 Walnut Hill Lane
Suite 650, LB 101

Dallas, Texas 75231

(w/o enclosures)






