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54" OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
JOHN CORNYN

October 14, 2002

Ms. Patrice Fogarty

City Secretary

City of Missouri City

1522 Texas Parkway
Missourt City, Texas 77489

OR2002-5822
Dear Ms. Fogarty:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 170609.

The Missouri City Police Department (the “department”) received a request for information
relating to a background investigation of the requestor. The department claims that some of
the requested information is excepted from disclosure under sections 552.101 and 552.122
of the Government Code. The department believes that other requested information
implicates the proprietary interests of a private party, Profiles International, Inc. (“Profiles”).
The department notified Profiles of this request for information and of its right to submit
arguments to this office as to why information relating to Profiles should not be released.'
The department also submitted the requested information. We received correspondence from
Profiles. We have considered all of the submitted arguments and have reviewed the
submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
exception encompasses information that other statutes make confidential. We note that
section 1701.306 of the Occupations Code is applicable to one of the documents submitted

'See Gov'tCode § 552.305(d); Open Records Decision No. 542 (1990) (statutory predecessor to Gov’t
Code § 552.305 permits governmental body to rely on interested third party to raise and explain applicability
of exception to disclosure under Gov’t Code ch. 552 in certain circumstances).
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as Exhibit B. Chapter 1701 of the Occupations Code governs the Texas Commission on Law
Enforcement Officer Standards and Education. Section 1701.306 provides in part:

(a) The commission may not issue a license to a person as an officer or
county jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
Jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a)-(b) (emphasis added). We have marked the document that the
department must withhold under section 552.101 of the Government Code in conjunction
with section 1701.306 of the Occupations Code.

The department claims that the remaining information in Exhibit B is confidential under
section 611.002 of the Health and Safety Code. Chapter 611 of the Health and Safety Code
provides for the confidentiality of records created or maintained by a mental health
professional. Section 611.002 provides in part:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b). Section 611.001 defines a “professional” as (1) a
person authorized to practice medicine, (2) a person licensed or certified by the state to
diagnose, evaluate or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authorized, licensed, or certified. Sections 611.004 and

611.0045 provide for access to mental health records only by certain individuals. See Open
Records Decision No. 565 (1990).
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We agree that section 611.002 is applicable to the remaining information in Exhibit B.
We have marked that information. We note, however, that the requestor is the subject of
this information. Thus, the requestor may have a right of access to it. See Health & Safety
Code §§ 611.004, .0045. Otherwise, the remaining information in Exhibit C is excepted
from disclosure under section 552.101 of the Government Code in conjunction with
section 611.002 of the Health and Safety Code.

Next, we note that the documents submitted as Exhibit C are medical records. The
disclosure of medical records is governed by the Medical Practice Act (the “MPA”),
as codified at subtitle B of title 3 of the Occupations Code. See Occ. Code § 151.001.
Section 159.002 of the MPA provides in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). This office has determined that in governing access to a specific subset
of information, the MPA prevails over the more general provisions of chapter 552 of the
Government Code. See Open Records Decision No. 598 (1991). Medical records must be
released upon the patient’s signed, written consent, provided that the consent specifies (1) the
information to be covered by the release, (2) reasons or purposes for the release, and (3) the
person to whom the information is to be released. See Occ. Code §§ 159.004, .005.
Furthermore, section 159.002(c) requires that any subsequent release of medical records be
consistent with the purposes for which the governmental body obtained the records. See

*We note that one of these documents contains copyrighted information. An officer for public
information must comply with the copyright law and is not required to furnish copies of records that are
copyrighted. See Attorney General Opinion JM-672 (1987). A governmental body must allow inspection of
copyrighted materials unless an exception to disclosure applies to the information. Id. However, if a member
of the public wishes to make copies of copyrighted materials, he or she must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision No. 550 at 8-9 (1990).
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Open Records Decision No. 565 at 7 (1990). Medical records may be released only as
provided under the MPA. See Open Records Decision No. 598 (1991).

In this instance, the requestor is the subject of the medical records in Exhibit C. Therefore,
on receipt of written consent submitted in accordance with section 159.003, the department
must release the information in Exhibit C to the requestor. Otherwise, the department must
not release the information in Exhibit C unless the MPA permits the department to do so.

Criminal history record information (“CHRI) obtained from the National Crime Information
Center (“NCIC”) or the Texas Crime Information Center (“TCIC”) is confidential
under federal and state law. Federal law governs the dissemination of CHRI obtained from
the NCIC network. Federal regulations prohibit the release to the general public of CHRI
that is maintained in state and local CHRI systems. See 28 C.F.R. § 20.21(c)(1) (“Use of
criminal history record information disseminated to noncriminal justice agencies shall be
limited to the purpose for which it was given.”) and (c)(2) (“No agency or individual shall
confirm the existence or nonexistence of criminal history record information to any person
or agency that would not be eligible to receive the information itself”); see also Open
Records Decision No. 565 at 10-12 (1990). The federal regulations allow each state to
follow its own individual law with respect to CHRI that it generates. See id. at 10-12.
Sections 411.083(b)(1) and 411.089(a) of the Government Code authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. See Gov’t Code § 411.089(b).
Thus, CHRI generated by the federal government or another state may be disclosed only in
accordance with the federal regulations. CHRI obtained from the Texas Department of
Public Safety or another criminal justice agency must be withheld from disclosure as
provided by subchapter F of chapter 411 of the Government Code.

Section 552.101 of the Government Code also encompasses the common-law right to
privacy. Common-law privacy protects information that is (1) highly intimate or
embarrassing, such that its release would be highly objectionable to a person of ordinary
sensibilities, and (2) of no legitimate public interest. See Industrial Found. v. Texas Ind.
Accident Bd., 540 S'W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).
Common-law privacy encompasses the specific types of information that the Texas Supreme
Court held to be intimate or embarrassing in Industrial Foundation. See 540 S.W .2d at 683
(information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs). This office has since concluded that other types of information
also are private under section 552.101. See Open Records Decision Nos. 639 at 4-5 (1999)
(summarizing information attorney general has determined to be private), 470 at 4 (1987)
(illness from severe emotional job-related stress), 455 at 9 (1987) (prescription drugs,
illnesses, operations, and physical handicaps), 343 at 1-2 (1982) (references in emergency
medical records to a drug overdose, acute alcohol intoxication, obstetrical/gynecological
illness, convulsions/seizures, or emotional/mental distress).
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In Morales v. Ellen, 840 S.W.2d 519 (Tex. App. — El Paso 1992, writ denied), the court
applied the common-law right to privacy addressed in Industrial Foundation to an
investigation of alleged sexual harassment. The investigation files at issue in Ellen contained
third-party witness statements, an affidavit in which the individual accused of the misconduct
responded to the allegations, and the conclusions of the board of inquiry that conducted the
investigation. See 840 S.W.2d at 525. The court upheld the release of the affidavit of the
person under investigation and the conclusions of the board of inquiry, stating that the
disclosure of such documents sufficiently served the public’s interest in the matter. Id. The
court further held, however, that “the public does not possess a legitimate interest in the
identities of the individual witnesses, nor the details of their personal statements beyond what
is contained in the documents that have been ordered released.” /Id.

The department states that all of the information submitted as Exhibit F and some of the
information submitted as Exhibit G relate to an investigation of alleged sexual harassment.
The department contends that this information is therefore private under Ellen. We note,
however, that Ellen involved an internal affairs investigation of a police officer’s alleged
sexual harassment of other employees. In this instance, the subject of the investigation was
an applicant for employment with the department, and the victims and witnesses of the
alleged sexual harassment are not employees of the department. Thus, the underlying facts
in Ellen are distinguishable from the setting of the department’s investigation. Nevertheless,
we find that the rationale of Ellen is applicable in this instance. Therefore, we conclude that
the information in Exhibit F that would identify victims and witnesses of the alleged sexual
harassment is protected by common-law privacy under section 552.101. We have marked
the information that the department must withhold. We also conclude, however, that the
public has a legitimate interest in the remaining information in Exhibits F and G. See Open
Records Decision Nos. 455 at 9 (1987) (public has legitimate interest in information that
bears on applicant’s past employment record and suitability for employment position in
question), 257 at 3 (1980) (public has strong interest in being apprised of names of persons
being considered for important public positions). Therefore, that information is not private
and thus is not excepted from disclosure under section 552.101.

The department also raises section 552.122 of the Government Code. Section 552.122(b)
excepts from disclosure “a test item developed by a . . . governmental body[.]” In Open
Records Decision No. 626 (1994), this office determined that the term “test item” in
section 552.122 includes “any standard means by which an individual’s or group’s
knowledge or ability in a particular area is evaluated,” but does not encompass evaluations
of an employee’s overall job performance or suitability. Id. at 6. The question of whether
specific information falls within the scope of section 552.122(b) must be determined on a
case-by-case basis. Id. Traditionally, this office has applied section 552.122 where release
of “test items” might compromise the effectiveness of future examinations. Id. at 4-5; see
also Open Records Decision No. 118 (1976). Section 552.122 also protects the answers to
test questions when the answers might reveal the questions themselves. See Attorney
General Opinion JM-640 at 3 (1987); Open Records Decision No. 626 at 8 (1994).
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The department asserts that Exhibits D-1 through D-9 contain information that is excepted
from disclosure under section 552.122. However, having considered the department’s
arguments and reviewed the information in question, we find that the department has not
established that any of the interview questions in Exhibits D-1 through D-9 qualify as test
items under section 552.122(b). We therefore conclude that none of the information in
Exhibits D-1 through D-9 is excepted from disclosure under section 552.122.

Lastly, we address the arguments that we received from Profile with regard to the
information submitted as Exhibit E. Profile asserts that this information is excepted from
disclosure under section 552.110 of the Government Code. Section 552.110 protects the
proprietary interests of private parties by excepting from disclosure two types of information:
(1) “[a] trade secret obtained from a person and privileged or confidential by statute or
judicial decision,” and (2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause substantial competitive harm
to the person from whom the information was obtained. See Gov’t Code § 552.110(a)-(b).

The Texas Supreme Court has adopted the definition of a “trade secret” from section 757
of the Restatement of Torts, which holds a “trade secret” to be

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers.
It differs from other secret information in a business . . . in that it is not
simply information as to a single or ephemeral event in the conduct of the
business . ... A trade secret is a process or device for continuous use in the
operation of the business . . . . [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939) (emphasis added); see also Hyde Corp. v.
Huffines, 314 S'W.2d 763, 776 (Tex. 1958), cert. denied, 358 U.S. 898 (1958). If the
governmental body takes no position on the application of the “trade secrets” component of
section 552.110 to the information at issue, this office will accept a private person’s claim
for exception as valid under that component if that person establishes a prima facie case
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for the exception and no one submits an argument that rebuts the claim as a matter of law.’
See Open Records Decision No. 552 at 5 (1990).

Section 552.110(b) of the Government Code excepts from disclosure “[c]lommercial or
financial information for which it is demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the person from whom the
information was obtained[.]” Gov’t Code § 552.110(b). Section 552.110(b) requires a
specific factual or evidentiary showing, not conclusory or generalized allegations, that
substantial competitive injury would likely result from release of the information at issue.
See also Open Records Decision No. 661 at 5-6 (1999); National Parks & Conservation
Ass’nv. Morton, 498 F.2d 765 (D.C. Cir. 1974).

Profile argues that the information in Exhibit E is a trade secret. Based on the company’s
arguments and our review of the information in question, we conclude that Profile has
presented a prima facie case that Exhibit E qualifies as a trade secret for purposes of
section 552.110(a). We have received no argument that rebuts Profile’s claim as a matter of
law. We therefore conclude that Exhibit E is excepted from disclosure under section 552.110
of the Government Code.

In summary, the department must withhold some of the information in Exhibit B under
section 552.101 of the Government Code in conjunction with section 1701.306 of the
Occupations Code. The remaining information in Exhibit B is excepted from public
disclosure under section 552.101 in conjunction with section 611.002 of the Health and
Safety Code. The requestor may have a right of access to the information under
sections 611.004 and 611.0045 of the Health and Safety Code. The MPA governs the
disclosure of the medical records submitted as Exhibit C. The department must release this
information to the requestor on receipt of written consent that complies with the MPA;
otherwise, the medical records must not be released unless the MPA permits the department
to do so. Criminal history record information obtained from the NCIC or TCIC networks
must be withheld under section 552.101 in conjunction with federal law and subchapter F

*The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in [the company’s]
business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS, § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2 (1980).
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of chapter 411 of the Government Code. The department must withhold the marked
information in Exhibit F under section 552.101 in conjunction with common-law privacy.
The department must withhold Exhibit E in its entirety under section 552.110. The
department must release the remaining information.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

James W. Morris, I
Assistant Attorney General
Open Records Division

JWM/sdk
Ref: ID# 170609
Enc: Marked documents

c: Mr. Jeffey C. Kesler
1802 Brushy Creek
Sugar Land, Texas 77478
(w/o enclosures)

Mr. Scott F. Haney
Corporate Counsel
Profiles International, Inc.
4515 Lake Shore Drive
Waco, Texas 76710

(w/o enclosures)






