OFFICE of the ATTORNEY GENERAL
GREG ABBOTT

December 20, 2002

Ms. Amanda Crawford
Assistant Attorney General
Public Information Coordinator
Office of the Attorney General
P.O. Box 12548

Austin, Texas 78711-2548

OR2002-7352
Dear Ms. Crawford:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 174921.

The Office of the Attorney General (the "OAG") received seven requests for documents
regarding the loss ratios of Farmers Insurance Exchange and Fire Insurance Exchange
(“Farmers”). The OAG asserts that the requested information is excepted from public
disclosure under sections 552.101 and 552.107(2) of the Government Code and that Farmers
may have a proprietary interest in the information. The OAG has notified Farmers of the
requests for information. Gov’t Code § 552.305 (permitting interested third party to submit
to attorney general reasons why requested information should not be released); Open Records
Decision No. 542 (1990) (determining that statutory predecessor to Gov’t Code § 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception in Public Information Act in certain circumstances). We have considered the
exceptions you claim and Farmers’s arguments, and we have reviewed the submitted
representative sample of information.'

'We assume that the "representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Section 552.107(2) of the Government Code excepts from required public disclosure
information if "a court by order has prohibited disclosure of the information." The OAG
urges that the OAG is prohibited by court order from disclosing the submitted information,
and explains that a Travis County district court has entered a protective order prohibiting the
release of these documents in Farmers Insurance Exchange and Fire Insurance Exchange
v. Jose Montemayor & Texas Department of Insurance, No. GN203 156, and State of Texas
& the Texas Commissioner of Insurance v. Farmers Group, Inc.,No. GV202501 (353" Dist.
Ct., Travis County, Tex., Oct. 14, 2002). In the protective order, the court prohibited the
OAG from disclosing the information in this instance:

1. All Classified Information produced or exchanged in the course of
this litigation shall be used solely for the purpose of preparation and trial of
this litigation and for no other purpose whatsoever, and shall not be disclosed
to any person except in accordance with the terms hereof.

2. “Classified Information,” as used herein, means any information of
any type, kind or character which is designated as “Confidential” or “For
Counsel Only” (or “Attorneys’ Eyes Only”) by any of the supplying or
receiving parties, whether it be a document, information contained in a
document, information revealed during a deposition, information revealed in
an interrogatory answer or otherwise. . . .

4. Documents produced in this action may be designated by any party or
parties as “Confidential” or “For Counsel Only” (or “Attorneys’ Eyes only”)
information by marking each page of the document(s) so designated with a
stamp stating “Confidential” or “For Counsel Only” (or “Attorneys’ Eyes .
Only™).

6. () “Confidential” information shall not be disclosed or made
available by the receiving party to persons other than Qualified Persons.
Information designated as “For Counsel Only” (or Attorneys’ Eyes Only”)
shall be restricted in circulation to Qualified Persons described in Paragraphs
3(a) and (b) above.

The submitted information was produced or exchanged in the course of the litigation in
which the court entered the protective order. Farmers has designated the documents as
“Confidential.” The requestors are not qualified persons as defined by the protective order.
Lastly, the protective order states “[a]s far as the provisions of any protective orders entered
in this action restrict the communication and use of the documents produced thereunder, such
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orders shall continue to be binding after the conclusion of this litigation.” Thus, the OAG
must withhold the submitted information pursuant to section 552.107(2).

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling. they may contact our office. We note that a third party may challenge

-
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this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general

prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

N
Yen-Ha Le
Assistant Attorney General
Open Records Division

YHL/sdk
Ref: ID# 174921
Enc. Submitted documents

c: Mr. Shayne Saucier
9700 Richmond Avenue, Suite 148
Houston, Texas 77042
(w/o enclosures)

Mr. William Ropp
William Ropp Agency
2855 Mangum, Suite 500
Houston, Texas 77092
(w/o enclosures)

Ms. Laura Feldman
1508 Kipling
Houston, Texas 77006
(w/o enclosures)

Mr. Carlos Diaz
2509 FM 1960, Suite F
Houston, Texas 77073
(w/o enclosures)

Mr. Thomas T. Rogers

Jackson Walker, L.L.P.

100 Congress Avenue, Suite 1100
Austin, Texas 78701

(w/o enclosures)

Mr. Hal D. Rice

2141 FM 1960 W
Houston, Texas 77090
(w/o enclosures)

Mr. M. Scott Incerto

Fulbright & Jaworski L.L.P.

600 Congress Avenue, Suite 2400
Austin, Texas 78701

(w/o enclosures)

Mr. Robert Mitchell
25503 Old Carriage Lane
Spring, Texas 77373
(w/o enclosures)

Ms. Anna Marsh

2141 FM 1960 W
Houston, Texas 77090
(w/o enclosures)





