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OFFICE of the ATTORNEY GENERAL

GREG ABBOTrT

January 23, 2003

Ms. Ruth H. Soucy

Deputy General Counsel

Open Government Section
Comptroller of Public Accounts
P.O. Box 13528

Austin, Texas 78711-3528

OR2003-0489

Dear Ms. Soucy:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 175448.

The Comptroller of Public Accounts (the “comptroller”) received a request for information
regarding Request For Proposal No. 134b for Taxpayer Forms Printing and Mailing Services.
You explain that the requestor verbally modified his request to exclude private e-mail
addresses, social security numbers, and the proposal submitted by Moore Business
Communications Services. Thus, such information is not responsive to the present request
and this ruling will not address that information. You state that you will timely provide the
requestor with the information you believe to be public. You claim, however, that the
remaining requested information is excepted from disclosure under sections 552.107,
552.110, and 552.111 of the Government Code. You indicate that the comptroller has
notified InterCept Output Solutions, L.P. (“Intercept”) and Alliance Data Systems MB
Corporation d/b/a The Mail Box (“Alliance”) of the request for information in order to afford
each entity an opportunity to supply objections to release of the submitted information. See
Gov’tCode § 552.305 (permitting interested third party to submit to attorney general reasons
why requested information should not be released); Open Records Decision No. 542 (1990)
(determining that statutory predecessor to Gov’t Code § 552.305 permits governmental body
to rely on interested third party to raise and explain applicability of exception in Public
Information Act in certain circumstances). We have considered all submitted arguments and
reviewed the submitted information.
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You claim that one of the submitted documents is excepted under section 552.107.
Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. See generally Open Records Decision No. 574 (1990). In instances
where an attorney represents a governmental entity, the attorney-client privilege protects only
an attorney’s legal advice and confidential attorney-client communications. Id. This office
recently refined this position and determined that when a governmental body demonstrates
that a communication is protected by the attorney-client privilege as defined by rule 503 of
the Texas Rules of Evidence, the entire communication is excepted from disclosure under
section 552.107. See Open Records Decision No. 676 at 5 (2002). A governmental body
that raises section 552.107 bears the burden of explaining how the particular information
requested is protected by the attorney-client privilege. See id. at 6; see also Strong v. State,
773 S.W.2d 543, 552 (Tex. Crim. App. 1989) (burden of establishing attorney-client
privilege is on party asserting it). Based on our review of your arguments and the document
you seek to withhold under section 552.107, we agree that this document reflects either
confidential communications from the client to the attorney or the attorney’s legal advice or
opinion provided in furtherance of the rendition of legal services to the client. Accordingly,
we conclude that the comptroller may withhold the document we have marked pursuant to
section 552.107(1) of the Government Code.!

You argue that another submitted document and handwritten notes on yet another document
are excepted under section 552.111 of the Government Code. Section 552.111 excepts from
disclosure “an interagency or intraagency memorandum or letter that would not be available
by law to a party in litigation with the agency.” In Open Records Decision No. 615 (1993),
this office reexamined the predecessor to the section 552.111 exception in light of the
decision in Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.--
Austin 1992, no writ), and held that section 552.111 excepts only those internal
communications consisting of advice, recommendations, opinions, and other material
reflecting the policymaking processes of the governmental body. City of Garland v. Dallas
Morning News, 22 S.W.3d 351, 364 (Tex. 2000); Arlington Indep. Sch. Dist. v. Texas
Attorney Gen.,37S.W.3d 152 (Tex. App.-—-Austin 2001, no pet.). Anagency’s policymaking
functions do not encompass internal administrative or personnel matters; disclosure of
information relating to such matters will not inhibit free discussion among agency personnel
as to policy issues. Open Records Decision 615 at 5-6 (1993). Additionally, section 552.111
does not generally except from disclosure purely factual information that is severable from
the opinion portions of internal memoranda. Arlington Indep. Sch. Dist., 37 S.W.3d at 160;
Open Records Decision 615 at4-5 (1993). Afterreviewing the information at issue, we have
determined that a portion thereof reflects the comptroller’s policymaking processes. This
information, which we have marked, may be withheld under section 552.111.

! As we are able to make this determination, we need not address your arguments under section 552.111
for this document.



Ms. Ruth H. Soucy - Page 3

The comptroller states that the submitted portion of Alliance’s proposal and InterCept’s
entire proposal are marked as confidential. However, the information at issue is not
confidential under the Public Information Act (the “Act”) simply because the party
submitting the information anticipates or requests that it be kept confidential. Industrial
Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976), cert. denied 430
U.S. 931 (1977). In other words, a governmental body cannot, through a contract, overrule
or repeal provisions of the Act. Open Records Decision No. 541 at 3 (1990) (“[T]he
obligations of a governmental body under [the predecessor to the Act] cannot be
compromised simply by its decision to enter into a contract.”); Open Records Decision
No. 514 (1988); Attorney General Opinion JM-672 (1987). Further, it is well-settled that a
governmental body’s promise to keep information confidential is not a basis for withholding
that information from the public, unless the governmental body has specific authority to keep
the information confidential. See Open Records Decision Nos. 514 at 1 (1988), 476 at 1-2
(1987), 444 at 6 (1986). Consequently, the submitted information must fall within an
exception to disclosure in order to be withheld.

Section 552.110 of the Government Code protects: (1) trade secrets, and (2) commercial or
financial information the disclosure of which would cause substantial competitive harm to
the person from whom the information was obtained. See Gov’t Code § 552.110.
Section 552.110(a) protects the proprietary interests of private parties by excepting from
disclosure trade secrets obtained from a person and privileged or confidential by statute or
judicial decision. See Gov’t Code § 552.110(a). A *“trade secret”

may consist of any formula, pattern, device or compilation of information
which is used in one’s business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply information as to single or ephemeral events in the conduct of the
business, as for example the amount or other terms of a secret bid for a
contract or the salary of certain employees.... A trade secret is a process or
device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

Restatement of Torts §757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 S.W.2d 763,
776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217 (1978).
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There are six factors to be assessed in determining whether information qualifies as a trade
secret:

(1) the extent to which the information is known outside of [the company’s]
business;

(2) the extent to which it is known by employees and others involved in [the
company’s}] business;

(3) the extent of measures taken by [the company] to guard the secrecy of the
information;

(4) the value of the information to [the company] and to [its] competitors;

(5) the amount of effort or money expended by [the company] in developing
this information; and

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

Restatement of Torts §757 cmt. b (1939); see also Open Records Decision No. 232 (1979).
This office must accept a claim that information subject to the Act is excepted as a trade
secret if a prima facie case for exemption is made and no argument is submitted that rebuts
the claim as a matter of law. See Open Records Decision No. 552 (1990). However, we
cannot conclude that section 552.110(a) is applicable unless it has been shown that the
information meets the definition of a trade secret and the necessary factors have been
demonstrated to establish a trade secret claim. See Open Records Decision No. 402 (1983).

Section 552.110(b) protects “[c]Jommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Gov’t Code § 552.110(b); see also National
Parks & Conservation Ass’n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open Records
Decision No. 661 (1999).

Alliance argues that portions of its proposal must be withheld under sections 552.110(a)
and 552.110(b). InterCept argues that portions of its proposal must be withheld under
section 552.110(b). We note that in applying the predecessor statute to section 552.110, this
office has held that information relating to organization and personnel, market studies,
professional references, qualifications and experience, and pricing ordinarily may not be
withheld under section 552.110. Open Records Decision No. 319 (1982). Upon review of
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Alliance’s arguments, we find that Alliance has failed to demonstrate the applicability of
either prong of section 552.110 to the submitted portions of its proposal, which consists
solely of organizational charts.®> On the other hand, upon review of InterCept’s arguments,
we find that InterCept has demonstrated the applicability of section 552.110(b) to portions
of its proposal, which we have marked. We find, however, that InterCept has failed to
establish the applicability of section 552.110(b) to its remaining information. Thus, the
remaining submitted information pertaining to Alliance and InterCept may not be withheld
under section 552.110.

We note, however, that some of the information in InterCept’s proposal must be withheld
under section 552.101 of the Government Code.’> Section 552.101 excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Section 552.101 encompasses the doctrine of common-law privacy. For
information to be protected from public disclosure under common-law privacy, the
information must meet the criteria set out in Industrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).
Information may be withheld from the public when (1) it is highly intimate and embarrassing
such that its release would be highly objectionable to a person of ordinary sensibilities,
and (2) there is no legitimate public interest in its disclosure. Id. at 685; Open Records
Decision No. 611 at 1 (1992). This office has determined that some personal financial
information is highly intimate or embarrassing and thus meets the first part of the Industrial
Foundation test. Open Records Decision Nos. 600 (1992) (Employee’s Withholding
Allowance Certificate; designation of beneficiary of employee’s retirement benefits; direct
deposit authorization; and forms allowing employee to allocate pretax compensation to group
insurance, health care or dependent care), 545 (1990) (deferred compensation information,
mortgage payments, assets, bills, and credit history), 523 (1989) (credit reports, financial
statements, and other personal financial information), 373 (1983) (assets and income source
information). However, where a transaction is funded in part by the state, it involves the
employee in a transaction with the state and is not protected by privacy. We believe that
some of the information in InterCept’s proposal constitutes personal financial information.
Further, we believe there is no legitimate public interest in this information. Accordingly,
we have marked the information in InterCept’s proposal that must withhold under
section 552.101 in conjunction with common-law privacy.

2We note that Alliance seeks to withhold pages 5-9, 19-24, and 25-26, Appendices A-1, Exhibit 1,
Exhibit F, and Exhibit F-1 from its proposal. That information was not contained in the information submitted
to this office by the comptroller for review. Therefore, this ruling does not address that information, and is
limited to the information submitted as responsive by the comptroller. See Gov’t Code § 552.301(e)(1}(D)
(governmental body requesting a decision from Attorney General must submit a copy of the specific information
requested).

3The Office of the Attorney General will raise a mandatory exception like section 552.101 on behalf
of a governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481
(1987), 480 (1987), 470 (1987).
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We also note that InterCept’s proposal includes information that must be withheld under
section 552.136 of the Government Code.* Section 552.136 makes certain access device
numbers confidential and provides in pertinent part:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, gdods, services, or another thing of value;

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. Accordingly, the comptroller must withhold the account number we
have marked in InterCept’s proposal pursuant to section 552.136 of the Government Code.

Finally, we note that some of the submitted materials are copyrighted. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental body must
allow inspection of copyrighted materials unless an exception applies to the information. Id.
If a member of the public wishes to make copies of copyrighted materials, the person must
do so unassisted by the governmental body. In making copies, the member of the public
assumes the duty of compliance with the copyright law and the risk of a copyright
infringement suit. See Open Records Decision No. 550 (1990).

To summarize: (1) we have marked the submitted document that may be withheld
under section 552.107; (2) we have marked the information that may be withheld under
section 552.111; (3) we have marked the information in InterCept’s proposal that must be
withheld under section 552.110(b); (4) we have marked the personal financial information
in InterCept’s proposal that is confidential under common-law privacy and must therefore
be withheld under section 552.101; and (5) we have marked the account number in
InterCept’s proposal that must be withheld under section 552.136. The remaining submitted

“The Office of the Attorney General will raise a mandatory exception like section 552.136 on behalf
of a governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481
(1987), 480 (1987), 470 (1987).
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information must be released to the requestor. We note, however, that while the comptroller
must allow inspection of copyrighted information not otherwise excepted from disclosure,
the comptroller need not furnish copies of such information to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers ‘important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W .2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Aaunc ebe L

Karen A. Eckerle
Assistant Attorney General
Open Records Division

KAE/sdk
Ref: ID# 175448
Enc: Submitted documents

c: Mr. Kelvan Musgrave
Moore Business Communications Services
1800 Lakeway Drive, Suite 126
Lewisville, Texas 75057
(w/o enclosures)

Mr. Jonathan R. Coe

General Counsel

InterCept Output Solutions, L.P.

3150 Holcomb Bridge Road, Suite 200
Norcross, Georgia 30071-1370

(w/o enclosures)

Ms. Jeanette Fitzgerald

Vice President & Counsel

Alliance Data Systems MB Corporation
17655 Waterview Parkway

Dallas, Texas 75252

(w/o enclosures)





