OFFICE of the ATTORNEY GENERAL
GREG ABBOTT

March 17, 2003

Ms. Carol Longoria

Public Information Coordinator
The University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902

OR2003-1817
Dear Ms. Longoria:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 177939.

The University of Texas Southwestern Medical Center (the “hospital””) received a request for
“any security videotapes of St. Paul University Hospital and the adjacent St. Paul
Professional Office Building garage for the time period of 9:00 p.m. on December 14, 2002
through 10:00 a.m. on December 15, 2002.” The request was forwarded to the University
of Texas System (the “System™) for response. You claim that the requested information is
excepted from disclosure under sections 552.101, 552.108 and 552.119 of the Government
Code. We have considered the exceptions you claim and reviewed the representative sample
of information submitted.'

Section 552.108(b) excepts from disclosure “an internal record or notation of a law
enforcement agency or prosecutor that is maintained for internal use in matters relating to
law enforcement or prosecution . . . if: (1) release of the internal record or notation would
interfere with law enforcement or prosecution.” Although the hospital is clearly not a law
enforcement agency, Open Records Decision Nos. 199 (1978), 36 (1974), the System states
that the cameras are positioned and monitored by the hospital police department, which
serves the hospital in a law enforcement capacity pursuant to section 51.203 of the Education
Code.

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Generally, a governmental body claiming section 552.108 must reasonably explain how and
why the release of the requested information would interfere with law enforcement. See
Gov’t Code §§ 552.108(a)(1), (b)(1), .301(e)(1)(a); see also Ex parte Pruitt,551 S.W.2d 706
(Tex. 1977). You state that the requested videotapes identify camera location and scope of
view, the release of which would reveal security vulnerability. We have also received
comments from the Chief of the hospital Police Department who states that release of the
security videotapes would compromise the security cameras, “negating both their security
and investigative value in the course of committing a crime.” After reviewing the submitted
information and considering your arguments, we conclude that the hospital has failed to
demonstrate how release of the requested information would interfere with law enforcement.
Accordingly, the videotapes may not be withheld pursuant to section 552.108(b)(1) of the
Government Code.

You claim that the requested information is confidential under the Medical Practice Act
(the “MPA”), which goveins access to medical records under section 159 of the Occupations
Code. Section 159.002 of the MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

Upon review of the submitted information, we conclude that the requested information is not
a medical record as contemplated by the MPA, as it was neither created nor maintained by
a physician. As such, the requested information is not confidential under the MPA.

You also assert that the requested information is-confidential under section 552.101 of the
Government Code. Section 552.101 excepts “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” You state that the USA Patriot
Act encourages the states to increase building security in order to protect against terrorist
attacks. You then indicate that President Bush has signed an executive order protecting
“similar information” from disclosure pursuant to the federal Freedom of Information Act
(“FOIA”). However, you have not identified or submitted the Executive Order to which you
refer, and you have not argued how the Patriot Act or the Executive Order applies to the
hospital or the information at issue here. See Gov’t Code § 552.301(¢). Nor have you
established that any provision in the Patriot Act or the Executive Order makes this
information confidential under section 552.101. Consequently, the hospital may not
withhold any of the requested information under section 552.101.

Lastly, you claim exception for portions of the requested information under section 552.119
of the Government Code. Section 552.119 excepts from public disclosure a photograph of
a peace officer® that, if released, would endanger the life or physical safety of the officer

Z«peace officer” is defined by article 2.12 of the Code of Criminal Procedure.
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unless one of three exceptions applies. The three exceptions are: (1) the officer is under
indictment or charged with an offense by information; (2) the officer is a party in a fire or
police civil service hearing or a case in arbitration; or (3) the photograph is introduced as
evidence in a judicial proceeding. This section also provides that a photograph exempt from
disclosure under this section may be made public only if the peace officer gives written
consent to the disclosure. Open Records Decision No. 502 (1988). To the extent portions
of the requested information depict peace officers who have not executed any written consent
to disclosure and to which none of the exceptions are applicable, you must withhold those
portions under section 552.119.

In summary, to the extent portions of the requested information depict peace officers who
have not executed any written consent to disclosure and to which none of the exceptions are
applicable, you must withhold those portions under section 552.119. The remaining
information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Heasthe 7@%

Heather Pendleton Ross
" Assistant Attorney General
Open Records Division

HPR/sdk
Ref: ID# 177939
Enc: Submitted documents

c: Mr. Richard Lowe
Shannon, Gracey, Ratliff & Miller
777 Main Street, Suite 3800
Fort Worth, Texas 76102
(w/o enclosures)





