ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 22, 2003

Mr. Miles J. LeBlanc

General Counsel

Houston Community College System
P.O. Box 667517

Houston, Texas 77266-7517

OR2003-5927
Dear Mr. LeBlanc:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 186473.

The Houston Community College System (the “system”) received a request for copies of
certain anonymous letters received by the system’s Board of Trustees.! You claim that the
requested information is excepted from disclosure under sections 552.026,552.101,552.103,
552.114, and 552.137 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information.

Initially, we address the system’s obligation under section 552.301 of the Government Code.
Pursuant to section 552.301(¢), a governmental body is required to submit to this office
within fifteen business days of receiving an open records request (1) general written
comments stating the reasons why the stated exceptions apply that would allow the
information to be withheld, (2) a copy of the written request for information, (3) a signed
statement or sufficient evidence showing the date the governmental bodyreceived the written
request, and (4) a copy of the specific information requested or representative samples,
labeled to indicate which exceptions apply to which parts of the documents. In this instance,
you have not submitted to this office a copy of the request for information.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
submit to this office the information required in section 552.301(e) results in the legal

!As you have not submitted a copy of the request, we take our description from your brief.
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presumption that the information is public and must be released. Information that is
presumed public must be released unless a governmental body demonstrates 2 compelling
reason to withhold the information to overcome this presumption. See Hancockv. State Bd.
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must
make compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to Gov’t Code § 552.302); Open Records Decision No. 319 (1982). Although
you assert that the submitted information is excepted pursuant to section 552.103, thisisa
discretionary exception and isnota compelling reason to overcome the presumption that the
information at issue is public. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App-Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision Nos. 542 at 4(1990) (litigation exception does not
implicate third-party rights and may be waived); see also Open Records Decision No. 522
at 4 (1989) (discretionary exceptions in general). Accordingly, none of the submitted
information may be withheld under section 552.103. However, the other exceptions you
claim can provide compelling reasons for withholding information, and we will address those
arguments.

We understand you to assert that the submitted information is made confidential by the Open
Meetings Act. You point out that section 551.074 of the Government Code “authorizes
governmental entities to hold in executive/closed session deliberations about officers and
employees.” You further state, “[r]easoning by analogy, the [system] contends that if it is
not required to hold open meetings to hear complaints against an officer or employee, any
records concerning complaints against employees that have been addressed to a governing
body of a governmental entity should also be confidential, or excepted from disclosure to the
public.” Section 552.101 of the Government Code excepts from disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision”
and encompasses confidentiality statutes. Section 551.074 of the Government Code
provides:

(a) This chapter does not require a governmental body to conduct an open
meeting:

(1) to deliberate the appointment, employment, evaluation,
reassignment, duties, discipline, or dismissal of a public
officer or employee; or

(2) to hear a complaint or charge against an officer or
employee.

(b) Subsection (a) does not apply if the officer or employee who is the subject
of the deliberation or hearing requests a public hearing.
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Gov’t Code § 551.074. In Open Records Decision No. 485 (1987), this office considered the
statutory predecessor to this provision and concluded that a “report may not be withheld
simply because it was considered in an executive session.” ORD 485 at 10. In other words,
although this section allows a governmental body to evaluate a complaint or charge against
an employee in a closed rather than open meeting, it does not make all information
concerning the complaint or charge confidential. Instead, this office “consider[s] each
document on a case-by-case basis [and] inquir{es] whether any exception in the [Public
Information] Act applies to it.” Id. Therefore, the submitted information may not be
withheld under section 552.101 on the basis of section 551.074. See id.; see also Open
Records Decision Nos. 658 at 4 (1998) (statutory confidentiality provision must be express
and cannot be implied), 478 at 2 (1987) (language of confidentiality statute controls scope
of protection), 465 at 4-5 (1987) (statute explicitly required confidentiality).

You also assert that portions of the submitted information are protected by common law
privacy. Section 552.101 also encompasses the common law right of privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Industrial Foundation v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). The types of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
In addition, this office has found that the following types of information are excepted from
required public disclosure under common law privacy: an individual’s criminal history when
compiled by a governmental body, see Open Records Decision No. 565 (citing United States
Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749 (1989)),
personal financial information not relating to a financial transaction between an individual
and a governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990), some
kinds of medical information or information indicating disabilities or specific illnesses, see
Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps), and
identities of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982). Having reviewed the submitted information, we find that, even if it
could be considered highly intimate or embarrassing, it is of legitimate public concern. See
Open Records Decision Nos. 444 at 5-6 (1986) (public has interest in public employee’s
qualifications and performance and circumstances of his resignation or termination), 405
at 2-3 (1983) (public has interest in manner in which public employee performs his job); see
also Open Records Decision No. 423 at 2 (1984) (scope of public employee privacy is
narrow). Thus, none of the submitted information may be withheld under section 552.101
on the basis of common law privacy.

You also assert that some of the submitted information is protected because it relates to a
student of the system. Section 552.114 of the Government Code excepts from disclosure
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student records at an educational institution funded completely or in part by state revenue.
This office generally applies the same analysis under section 552.114 and the Family
Educational Rights and Privacy Act of 1974 (“FERPA”), which is also encompassed by
section 552.101. Open Records Decision No. 539 (1990). FERPA provides that no federal
funds will be made available under any applicable program to an educational agency or
institution that releases personally identifiable information (other than directory information)
contained in a student’s education records to anyone but certain enumerated federal, state,
and local officials and institutions, unless otherwise authorized by the student’s parent.
See 20 U.S.C. § 1232g(b)(1). “Education records” means those records that contain
information directly related to a student and are maintained by an educational agency or
institution or by a person acting for such agency or institution. Id. § 1232g(a)(4)(A).
Section 552.026 of the Government Code provides that “information contained in education
records of an educational agency or institution” may only be released under the Public
Information Act in accordance with FERPA.

In Open Records Decision No. 634 (1995), this office concluded that (1) an educational
agency or institution may withhold from public disclosure information that is protected by
FERPA and excepted from required public disclosure by sections 552.026 and 552.101
without the necessity of requesting an attorney general decision as to those exceptions,
and (2) an educational agency or institution that is state-funded may withhold from public
disclosure information that is excepted from required public disclosure by section 552.114
as a “student record,” insofar as the “student record” is protected by FERPA, without the
necessity of requesting an attorney general decision as to that exception. Information must
be withheld from required public disclosure under FERPA only to the extent “reasonable and
necessary to avoid personally identifying a particular student.” See Open Records Decision
Nos. 332 (1982), 206 (1978). Such information includes information that directly identifies
a student as well as information that, if released, would allow the student’s identity to be
easily traced. See Open Records Decision No. 224 (1979) (finding student’s handwritten
comments protected under FERPA because they make identity of student easily traceable
through handwriting, style of expression, or particular incidents related). We have marked
the information that must be redacted from the submitted records pursuant to section 552.114
as well as FERPA. Because of our ruling on this issue, we need not address your arguments
regarding section 552.137.

Finally, we note that some of the submitted information may be excepted from disclosure
under section 552.117. Section 552.117(a)(1) of the Government Code excepts from public
disclosure the present and former home addresses and telephone numbers, social security
numbers, and family member information of current or former officials or employees of
governmental body who timely request that such information be kept confidential under
section 552.024. Whether a particular piece of information is protected by section 552.117
must be determined at the time the request for it is made. See Open Records Decision
No. 530 at 5 (1989). Therefore, pursuant to section 552.117(a)(1), the system must withhold
the above-listed information for all current or former officials or employees who elected,
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prior to the system’s receipt of this request, to keep such information confidential. The
system may not withhold such information under section 552.117 for anyone who did not
make a timely election. We have marked the information that must be withheld if
section 552.117 applies.

In summary, we have marked the information that must be withheld under section 552.114
and FERPA. We have also marked information that the system must withhold under
section 552.117 if the individuals at issue made a timely election. The remainder of the
submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at (877) 673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 (Tex.
App.—Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note thata third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Denis C. McElroy
Assistant Attorney General
Open Records Division

DCM/Imt

Ref: ID# 186473

Enc. Submitted documents

c: Ms. Mary Almendarez
608 Joyce

Houston, Texas 77009
(w/o enclosures)





