GREG ABBOTT

September 8§, 2003

Ms. Hadassah Schloss

Open Records Administrator

Texas Building & Procurement Commission
P.O. Box 13047

Austin, Texas 78711

OR2003-6307

Dear Ms. Schloss:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 187288.

The Texas Building & Procurement Commission (the “commission”) received a request for
“a breakdown of the final rankings by both overall total and by each committee member[,]
the total percentage that each area counted for in making an award[, and] all responses to
RFP 946-A1 including pricing and any attachments.” The requestor subsequently clarified
the last portion of the request, saying that he wanted “a copy of all responses including all
best and finals with the exception of Bank of America.” You state that you have provided
the requested breakdown of rankings and indicate that the requestor withdrew his request for
information concerning the relative percentage value of each criterion. Although you make
no arguments and take no position as to whether the submitted information is excepted from
disclosure, pursuant to section 552.305 of the Government Code, you have notified four
interested third parties—-JPMorgan Chase (“Chase”), TransMontaigne, BankOne, and
American Express Company (“American Express”)—of the request and of their opportunity
to submit comments to this office. See Gov’t Code § 552.305 (permitting interested third
party to submit to attorney general reasons why requested information should not be
released); Open Records Decision No. 542 (1990) (determining that statutory predecessor
to section 552.305 permits governmental body to rely on interested third party to raise and
explain applicability of exception to disclosure in certain circumstances). We have
considered all claimed exceptions and reviewed the submitted information.

Initially, we note, and you acknowledge, that the commission has not sought an open records
decision from this office within the ten business day time period prescribed by
section 552.301 of the Government Code. When a governmental body fails to comply with
the procedural requirements of section 552.301, the information at issue is presumed public.
See Gov’t Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex.
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App.—Austin 1990, no writ); City of Houston v. Houston Chronicle Publ'g Co., 673 S.W.2d
316, 323 (Tex. App.—Houston [1st Dist.] 1984, no writ); Open Records Decision No. 319
(1982). To overcome this presumption, the governmental body must show a compelling
interest to withhold the information. See Gov’t Code § 552.302; Hancock, 797 S.W.2d
at 381. Normally, a compelling interest is that some other source of law makes the
information confidential or that third party interests are at stake. Open Records Decision
No. 150 at 2 (1977). Because third party interests can provide a compelling reason to
withhold information, we will consider whether any of the requested information must be
withheld to protect third party interests.

An interested third party is allowed 10 business days after the date of its receipt of the
governmental body's notice under section 552.305(d) to submit its reasons, if any, as to why
information relating to that party should be withheld from public disclosure. See Gov’t Code
§ 552.305(d)(2)(B). As of the date of this letter, Chase, TransMontaigne, and American
Express have not submitted to this office any reasons explaining why their information
should not be released. We thus have no basis for concluding that any portion of the
submitted documents relating to these parties constitutes proprietary information protected
under section 552.110, and none of it may be withheld on that basis. See Gov’t Code
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm); Open Records Decision Nos. 552 at 5 (1990) (party
must establish prima facie case that information is trade secret), 542 at 3 (1990).

We turn now to BankOne’s arguments. The company asserts that portions of its proposal
constitute private information concerning its employees. Section 552.101 of the Government
Code excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” This section encompasses the common law
right of privacy, which protects information ifit (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and (2)
is not of legitimate concern to the public. Industrial Foundation v. Texas Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976).. The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. In addition, this office has found that the following types of information
are excepted from required public disclosure under common law privacy: an individual’s
criminal history when compiled by a governmental body, see Open Records Decision
No. 565 (citing United States Dep't of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749 (1989)), personal financial information not relating to a financial
transaction between an individual and a governmental body, see Open Records Decision
Nos. 600 (1992), 545 (1990), some kinds of medical information or information indicating
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations,
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and physical handicaps), and identities of victims of sexual abuse, see Open Records
Decision Nos. 440 (1986), 393 (1983), 339 (1982). Having reviewed the submitted
information, we find that none of it is protected by common law privacy, and none of it may
be withheld pursuant to section 552.101 on this basis.

Bank One also that portions of its proposal are excepted under section 552.1 10(b) of the
Government Code. This section excepts-from disclosure “[clommercial or financial
information for which it is demonstrated based on specific factual evidence that disclosure
would cause substantial competitive harm to the person from whom the information was
obtained[.]” Gov’t Code § 552.110(b). Section 552.110(b) requires a specific factual or
evidentiary showing, not conclusory or generalized allegations, that substantial competitive
injury would likely result from release of the information at issue. See Open Records
Decision No. 661 at 5-6 (1999) (stating that business enterprise must show by specific factual
evidence that release of information would cause it substantial competitive harm); see also
National Parks & Conservation Ass’n v. Morton, 498 F.2d 765 (D.C. Cir. 1974).

Having reviewed BankOne’s arguments, we find that the company has made only conclusory
allegations that release of its proposal would cause the company substantial competitive
injury and has provided no specific factual or evidentiary showing to support this allegation.
Accordingly, no portion of BankOne’s proposal may be withheld pursuant to
section 552.110(b).

Finally, we note that some of the submitted information is protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the submitted information must be released in accordance with applicable
copyright laws.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
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benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.

§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at (877) 673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 (Tex.
App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely, (L &’b

Denis C. McElroy
Assistant Attorney General
Open Records Division

DCM/Imt
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Ref:

Enc.

ID# 187288
Submitted documents

Mr. Edward Moran
Bank of America

501 Congress Avenue
Austin, Texas 78701
(w/o enclosures)

Mr. Joe Toedt
JPMorgan Chase

4557 Hitching Post Road
Plano, Texas 75024

(w/o enclosures)

Mr. Rick Eaton
TransMontaigne

1670 Broaadway, Suite 3201
Denver, Colorado 80202
(w/o enclosures)

Mr. Michael K. O’Neal

Winstead, Sechrest & Minick, P.C.

5400 Renaissance Tower
1201 Elm Street

Dallas, Texas 75270
(w/o enclosures)

Mr. Rob Alcock
American Express Company
200 Vesey Street
New York, New York 10287
(w/o enclosures)






