GREG ABBOTT

November 10, 2003

Ms. Meredith Ladd

Brown & Hofmeister, L.L.P.
1717 Main Street, Suite 4300
Dallas, Texas 75201

OR2003-8087
Dear Ms. Ladd:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 190720.

The City of McKinney Police Department (the “department”) received a request for “[a]ny
incident report, offense report, internal police reports, complaints filed or citations issued
against any officer alleging assault, stalking, threats, or harrassment [sic] .. . from January
1, 1998 through August 15, 2003.” You claim that the requested information is excepted
from disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

Initially, we note that the submitted information contains a search warrant affidavit, which
is made public by statute if the search warrant has been executed. See Code Crim. Proc. art.
18.01(b). As a general rule, the exceptions to disclosure found in chapter 552 of the
Government Code do not apply to information that is made public by other statutes. See
Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the department
must release the search warrant affidavit if the search warrant has been executed.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Section 261.201(a) of the Family
Code provides as follows:
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(a) The following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed
only for purposes consistent with this code and applicable federal or
state law or under rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under
this chapter and the identity of the person making the report;
and

(2) except as otherwise provided in this section, the files,
reports, records, communications, and working papers used or
developed in an investigation under this chapter or in providing
services as a result of an investigation.

Because some of the remaining submitted documents relate to an investigation of alleged
child abuse, those documents are within the scope of section 261.201 of the Family Code.
You have not indicated that the department has adopted a rule that governs the release of this
type of information. Therefore, we assume that no such regulation exists. Given that
assumption, the documents that we have marked are confidential pursuant to section 261.201
of the Family Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statute).
Accordingly, the department must withhold these documents from disclosure under section
552.101 of the Government Code in conjunction with section 261.201 of the Family Code.

Section 552.101 also encompasses the doctrines of common-law and constitutional privacy.
For information to be protected from public disclosure under common-law privacy, the
information must meet the criteria set out in Industrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).
Information may be withheld from the public when (1) it is highly intimate and embarrassing
such that its release would be highly objectionable to a person of ordinary sensibilities,
and (2) there is no legitimate public interest in its disclosure. Id. at 685; Open Records
Decision No. 611 at 1 (1992). The type of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. Upon review of the remaining submitted information, we conclude that it contains
some information that is highly intimate and embarrassing and of no legitimate concern to
the public. See Open Records Decision Nos. 455 (1987) (concluding that kinds of
prescription drugs a person is taking are protected by common-law privacy), 422 (1984)
(concluding that details of self-inflicted injuries are presumed protected by common-law
privacy), 343 (1982) (concluding that information regarding drug overdoses, acute alcohol
intoxication, obstetrical/gynecological illnesses, convulsions/seizures, or emotional/mental
distress is protected by common law privacy); see also Open Records Decision Nos. 470
(1987) (public employee’s job performance does not generally constitute his private affairs),
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455 (1987) (public employee’s job performances or abilities generally not protected by
privacy), 444 (1986) (public has legitimate interest in knowing reasons for dismissal,
demotion, promotion, or resignation of public employees). We have marked the information
that the department must withhold under section 552.101 in conjunction with the common-
law right to privacy.

You also seek to withhold the remaining submitted information under section 552.101 in
conjunction with constitutional privacy. Constitutional privacy under section 552.101

protects two kinds of interests. See Open Records Decision Nos. 600 at 3-5 (1992),478 at 4

(1987), 455 at 3-7 (1987); see also Whalen v. Roe, 429 U.S. 589, 599-600 (1977). The first
is the interest in independence in making certain important decisions related to the “zones

of privacy,” pertaining to marriage, procreation, contraception, family relationships, and
child rearing and education, that have been recognized by the United States Supreme Court.

See Open Records Decision No. 455 at 3-7 (1987); see also Fadjo v. Coon, 633 F2d 1172

(5" Cir. 1981). The second constitutionally protected privacy interest is in freedom from
public disclosure of certain personal matters. See Open Records Decision No. 455 at 6-7

(1987); see also Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5" Cir. 1985), reh’g
denied, 770 F.2d 1081 (1985), cert. denied, 474 U.S. 1062 (1986). This aspect of
constitutional privacy requires a balancing of the individual’s privacy interest against the

public’s interest in the information. See Open Records Decision No. 455 at 7 (1987).

Constitutional privacy under section 552.101 is reserved for “the most intimate aspects of
human affairs.” Open Records Decision No. 455 at 8 (1987) (quoting Ramie v. City of
Hedwig Village, 765 F.2d at 492). Upon review of the information in question, we conclude

that you have not shown that the information comes within one of the constitutional zones

of privacy. Likewise, you have not shown that this information involves the most intimate

aspects of human affairs. Thus, you have not shown that the information at issue is protected
by constitutional privacy under section 552.101. See also Open Records Decision No. 405

at 2 (1983) (information relating to manner in which public employee performed his or her
job cannot be said to be of minimal public interest). Therefore, the department may not
withhold any portion of the remaining submitted information under section 552.101 in

conjunction with constitutional privacy.

The requested records contain information that is excepted from disclosure under section
552.117(a)(2), which excepts from public disclosure the home address, home telephone
number, and social security number of a peace officer, as defined by article 2.12 of the Code
of Criminal Procedure, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with sections 552.024 or
552.1175 in requesting confidentiality for such information. Thus, the department must
withhold those portions of the records that reveal the officers’ home addresses, home
telephone numbers, social security numbers, and family member information under section
552.117(a)(2). The city must also withhold the officers’ former home addresses and
telephone information from disclosure. See Open Records Decision No. 622 (1994). We
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have marked the information that the department must withhold from disclosure under
section 552.117(a)(2).

We note, however, that the protections of section 552.117 only apply to information that the
department holds in its capacity as an employer. A portion of the submitted information
consists of a police offense report. Because the department does not hold the offense report
as the individual’s employer, section 552.1175, which also applies to current peace officers,
is the applicable exception for that information under these circumstances. This section
provides in part that

(b) Information that relates to the home address, home telephone number, or

social security number of an individual to whom this section applies, or that

reveals whether the individual has family members is confidential and may

not be disclosed to the public under this chapter if the individual to whom the
~ information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual's choice
on a form provided by the governmental body, accompanied
by evidence of the individual's status.

Gov’t Code § 552.1175(b). However, you do not inform this office, nor does any of the
submitted information indicate, whether the individual whose information is at issue is a
licensed peace officer who has notified the department of his election of confidentiality for
this information in accordance with the above-cited subsections 552.1175(b)(1) and (2). See,
e.g., Open Records Decision No. 678 (2003) (concluding that county voter registrar was
authorized to release voter information made confidential under section 552.1175 of
Government Code to another governmental entity, but that transferred information would not
be confidential in possession of transferee until recipient governmental entity receives a
section 552.1175 notification). If the individual is currently a licensed peace officer who
complies with section 552.1175(b), the department must withhold the information that we
have marked. If not, the department must release this information.

In summary, the department must release the search warrant affidavit if the search warrant
has been executed. We have marked the information that the department must withhold as
follows: (1) under section 552.101 in conjunction with in conjunction with section 261.201
of the Family Code and the common-law right to privacy, (2) under section 552.117(a)(2),
and (3) under section 552.1175 if the individual is currently a licensed peace officer who
complies with section 552.1175(b). The remaining submitted information must be released
to the requestor.
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This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877)673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512)475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
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§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

é@;m

Cindy Nettles
Assistant Attorney General
Open Records Division

CN/jh
Ref: ID# 190720
Enc. Submitted documents

c: Ms. Donna Ressl
c/o Ms. Meredith Ladd
Brown & Hofmeister, L.L.P.
1717 Main Street, Suite 4300
Dallas, Texas 75201
(w/o enclosures)





