GREG ABBOTT

December 16, 2003

Mr. Samith C. Hill

Chief of Police

Forest Hill Police Department
3336 Horton Road

Forest Hill, Texas 76119

OR2003-9068
Dear Chief Hill:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 192873.

The City of Forest Hill (the “city”) received a request for information relating to (1) off-duty
employment of city police officers and denial of such employment; (2) complaints and
investigations involving a former city police officer; (3) hours worked by employees of the
police department and instances in which employees have called in sick; (4) names and
punishments of officers involved in accidents while driving city police vehicles; and
(5) assigned internal affairs case numbers and dispositions of investigations. You claim that
the requested information is excepted from disclosure under sections 552.101, 552.108,
and 552.111 of the Government Code. We have considered the exceptions you raise and
have reviewed the information you submitted.

Initially, we address your arguments regarding the request for information relating to off-duty
employment. You indicate that there are no responsive time sheets or pay records. You also
assert that this request for information does not encompass the submitted sign-up sheets. The
Public Information Act (the “Act”), chapter 552 of the Government Code, does not require
the city to create new information for the purpose of responding to a request. See Open
Records Decision No. 555 at 1-2 (1990). Likewise, the Act does not require the city to
obtain information that is not in its possession, provided that no other individual or entity
holds such information on behalf of the city. See Gov’t Code § 552.002(a); Open Records
Decision Nos. 534 at 2-3 (1989), 518 at 3 (1989). However, the city must make a good-faith
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effort to relate a request for information to any responsive information that is within the
city’s custody or control. See Open Records Decision No. 561 at 8-9 (1990).

In part 1 of the present request, the requestor seeks access to “[a]ny and all records which
reflect off duty employment[.]” We find that the submitted sign-up sheets are responsive to
this aspect of the request. Therefore, the city must release the sign-up sheets unless they
have been shown to come within an exception to public disclosure. See Gov’t Code
§§ 552.301, 302. You raise sections 552.101, 552.108, and 552.111 of the Act with regard
to information encompassed by part 1 of the request. Accordingly, we will consider
whether the submitted documents are excepted from disclosure under sections 552.101,
552.108, or 552.111.

Section 552.101 excepts from required public disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” This exception
encompasses information that another statute makes confidential. Youraise section 552.101
in conjunction with section 143.089 of the Local Government Code. Section 143.089
provides for the existence of two different types of personnel files relating to a police officer,
including one that must be maintained as part of the officer’s civil service file and another
that the police department may maintain for its own internal use. See Local Gov’t Code
§ 143.089(a), (g). The officer’s civil service file must contain certain specified items,
including commendations, periodic evaluations by the police officer’s supervisor, and
documents relating to any misconduct in any instance in which the department took
disciplinary action against the officer under chapter 143 of the Local Government Code. /d.
§ 143.089(a)(1)-(2). Chapter 143 prescribes the following types of disciplinary actions:
removal, suspension, demotion, and uncompensated duty. Id. §§ 143.051-.055. In cases in
which a police department investigates a police officer’s misconduct and takes disciplinary
action against an officer, it is required by section 143.089(a)(2) to place all investigatory
records relating to the investigation and disciplinary action, including background documents
such as complaints, witness statements, and documents of like nature from individuals
who were not in a supervisory capacity, in the police officer’s civil service file maintained
under section 143.089(a). See Abbottv. Corpus Christi, 109 S.W.3d 113, 122 (Tex. App.—
Austin 2003, no pet.). All investigatory materials in a case resulting in disciplinary action
are “from the employing department” when they are held by or are in the possession of the
department because of its investigation into a police officer’s misconduct, and the department.
must forward them to the civil service commission for placement in the civil service
personnel file. Id. Such records may not be withheld under section 552.101 of the
Government Code in conjunction with section 143.089 of the Local Government Code. See

"This letter ruling assumes that the submitted sample of sign-up sheets is truly representative of the
sign-up sheets as a whole. In addressing the public availability of the submitted documents, this ruling neither
reaches nor authorizes the city to withhold any sign-up sheets that are substantially different from the documents
that you have submitted See Gov’t Code § 552.301(e)(1)(D); Open Records Decision Nos. 499 at 6 (1988),
497 at 4 (1988).
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Local Gov’t Code § 143.089(f); Open Records Decision No. 562 at 6 (1990). Information
relating to alleged misconduct or disciplinary action taken must be removed from the police
officer’s civil service file if the police department determines that there is insufficient
evidence to sustain the charge of misconduct or that the disciplinary action was taken without
just cause. See Local Gov’t Code § 143.089(b)-(c).

Subsection (g) of section 143.089 authorizes the police department to maintain, for its
own use, a separate and independent internal personnel file relating to a police officer.
Section 143.089(g) provides as follows:

A fire or police department may maintain a personnel file on a fire fighter or
police officer employed by the department for the department’s use, but the
department may not release any information contained in the department file
to any agency or person requesting information relating to a fire fighter or
police officer. The department shall refer to the director or the director’s
designee a person or agency that requests information that is maintained in
the fire fighter’s or police officer’s personnel file.

Id. § 143.089(g). In City of San Antonio v. Texas Attorney General, 851 S.W.2d 946 (Tex.
App.—Austin 1993, writ denied), the court addressed a request for information contained
in a police officer’s personnel file maintained by the police department for its use and the
applicability of section 143.089(g) to that file. The records included in the departmental
personnel file related to complaints against the police officer for which no disciplinary action
was taken. The court determined that section 143.089(g) made these records confidential.
See City of San Antonio, 851 S.W.2d at 949 (concluding that “the legislature intended to
deem confidential the information maintained by the . . . police department for its own use
under subsection (g)”"). The court stated that the provisions of section 143.089 governing the
content of the civil service file reflect “a legislative policy against disclosure of
unsubstantiated claims of misconduct made against police officers and fire fighters, except
with an individual’s written consent.” Id.; see also City of San Antonio v. San Antonio
Express-News, 47 S.W.3d 556 (Tex. App.—San Antonio 2000, no pet. h.) (restricting
confidentiality under Local Gov’t Code § 143.089(g) to “information reasonably related to
a police officer’s or fire fighter’s employment relationship”); Attorney General Opinion
JC-0257 at 6-7 (2000) (addressing functions of Local Gov’t Code § 143.089(a) and (g) files).

You indicate that the submitted sign-up sheets are maintained by the police department for
management purposes. You do not inform us that these documents are part of any personnel
file that the department maintains with regard to any particular police officer. We therefore
conclude that the submitted information is not confidential under section 143.089(g) of the
Local Government Code and thus is not excepted from disclosure under section 552.101 of
the Government Code.
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Section 552.108(b)(1) excepts from public disclosure an internal record of a law enforcement
agency that is maintained for internal use in matters relating to law enforcement or
prosecution if “release of the internal record or notation would interfere with law
enforcement or prosecution.” See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex.
App.—Austin 2002, no pet. h.) (Gov’t Code § 552.108(b)(1) protects information that, if
released, would permit private citizens to anticipate weaknesses in police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate state
laws). The statutory predecessor to section 552.108(b)(1) protected information that would
reveal law enforcement techniques. See, e.g., Open Records Decision Nos. 531 (1989)
(release of detailed use of force guidelines would interfere with law enforcement), 456
(1987) (release in advance of information regarding location of off-duty police officers
would interfere with law enforcement), 413 (1984) (release of sketch showing security
measures to be used at next execution would interfere with law enforcement), 409 (1984)
(information regarding certain burglaries protected if it exhibits pattern that reveals
investigative techniques), 341 (1982) (release of certain information from Department of
Public Safety would interfere with law enforcement because disclosure would hamper
departmental efforts to detect forgeries of drivers’ licenses), 252 (1980) (statutory
predecessor was designed to protect investigative techniques and procedures used in law
enforcement), 143 (1976) (disclosure of specific operations or specialized equipment directly
related to investigation or detection of crime may be excepted). The statutory predecessor
to section 552.108(b)(1) was not applicable, however, to generally known policies and
procedures. See, e.g., Open Records Decision Nos. 531 at 2-3 (1989) (Penal Code
provisions, common law rules, and constitutional limitations on use of force not protected),
252 at 3 (1980) (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

A governmental body that relies on section 552.108(b)(1) must sufficiently explain how and
why the release of the information at issue would interfere with law enforcement and crime
prevention. See Open Records Decision Nos. 562 at 10 (1990), 531 at 2 (1989); see also
Open Records Decision Nos. 434 at 2 (1986) (circumstances of each case must be examined
to determine whether release of particular information would interfere with law enforcement
or crime prevention), 409 at 2 (1984) (whether disclosure of particular records will interfere
with law enforcement or crime prevention must be decided on case-by-case basis). We
conclude that you have not demonstrated that the release of the submitted information would
interfere with law enforcement or crime prevention. Therefore, the city may not withhold
any of the submitted information under section 552.108.

Section 552.111 excepts from disclosure “an interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency.” This
exception encompasses the deliberative process privilege. See Open Records Decision
No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion, and
recommendation in the decisional process and to encourage open and frank discussion in the
deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—
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San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). In Open Records
Decision No. 615, this office re-examined the statutory predecessor to section 552.111 in
light of the decision in Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408
(Tex. App.—Austin 1992, no writ). We determined that section 552.111 excepts only those
internal communications that consist of advice, recommendations, opinions, and other
material reflecting the policymaking processes of the governmental body. See Open Records
Decision No. 615 at 5. A governmental body’s policymaking functions do not encompass
routine internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. Id.; see
also City of Garland v. The Dallas Morning News, 22 S.W.3d 351 (Tex. 2000) (section
552.111 not applicable to personnel-related communications that did not involve
policymaking). A governmental body’s policymaking functions do include administrative
and personnel matters of broad scope that affect the governmental body’s policy mission.
See Open Records Decision No. 631 at 3 (1995). Further, section 552.111 does not protect
facts and written observations of facts and events that are severable from advice, opinions,
and recommendations. See Open Records Decision No. 615 at 5. But if factual information
is so inextricably intertwined with material involving advice, opinion, or recommendation
as to make severance of the factual data impractical, the factual information also may be
withheld under section 552.111. See Open Records Decision No. 313 at 3 (1982).

Youindicate that the submitted sign-up sheets pertain to routine administrative and personnel
matters. You have not demonstrated that this information relates to any policymaking
function of the city or the police department. Therefore, you may not withhold the submitted
information under section 552.111. As you have not demonstrated that any of the submitted
information is excepted from disclosure under sections 552.101, 552.108, or 552.111, you
must release the submitted information in its entirety.

Next, we address your obligations with regard to the rest of the requested information.
Section 552.301 of the Act prescribes procedures that a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. Section 552.301(b) requires the governmental body to ask for the attorney
general’s decision and state the exceptions to disclosure that it claims not later than the tenth
business day after the date of its receipt of the written request for information. See Gov’t
Code § 552.301(b). Section 552.301(¢) requires the governmental body to submit to the
attorney general, not later than the fifteenth business day after the date of its receipt of the
request, (1) written comments stating why the governmental body’s claimed exceptions apply
to the information that it seeks to withhold; (2) a copy of the written request for information;
(3) a signed statement of the date on which the governmental body received the request, or
evidence sufficient to establish that date; and (4) the specific information that the
governmental body seeks to withhold or representative samples of the information if it is
voluminous. See id. § 552.301(e)(1)(A)-(D). If a governmental body does not request an
attorney general decision as prescribed by section 552.301, the information requested in
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writing is presumed to be subject to required public disclosure and must be released, unless
there is a compelling reason to withhold the information. See id. § 552.302.

You indicate that the city holds or has access to other information that is responsive to
this request. However, you have not submitted any other information, or representative
samples of other information, that you claim is excepted from disclosure, as required by
section 552.301(e)(1)(D). Thus, with regard to any other information that is responsive to
this request, the city has not complied with section 552.301 in requesting this decision.
Therefore, any other responsive information is presumed to be public and must be released
under section 552.302, unless there is a compelling reason to withhold the information from
public disclosure. See Gov’t Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379,
381 (Tex. App.—Austin 1990, no writ).

The presumption that information is public under section 552.302 can generally be overcome
when the information is confidential by law or third-party interests are at stake. See Open
Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). You claim that some of the other
responsive information is excepted from disclosure under sections 552.111. However,
section 552.111 isadiscretionary exception to disclosure that protects a governmental body’s
interests and may be waived. See Open Records Decision No. 470 at 7 (1987) (governmental
body may waive statutory predecessor). A claim under section 552.111 does not provide a
compelling reason for non-disclosure under section 552.302. The city has waived its claim
under section 552.111 in failing to comply with section 552.301. See Gov’t Code § 552.007;
OpenRecords Decision No. 663 at 5 (1999) (untimely request for decision under Gov’t Code
§ 552.301 resulted in waiver of governmental body’s discretionary exceptions). You also
raise section 552.101 with regard to the remaining responsive information. A claim under
this exception can provide a compelling reason for non-disclosure under section 552.302.
However, you have not submitted any of the information that you claim is confidential under
section 552.101. Thus, we have no basis for concluding that there is any compelling reason
to withhold any information under this exception. Therefore, we have no choice but to order
you to release any other information that is responsive to the present request, in accordance
with section 552.302. If you believe that this information is confidential and may not
lawfully be released, you must challenge this ruling in court as outlined below.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
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Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Assistant Attorney General
Open Records Division

JWM/sdk
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Ref: ID# 192873
Enc: Submitted documents

c: Mr. Gilbert Towns Jr.
248 Lansford Drive
Benbrook, Texas 76126
(w/o enclosures)





