GREG ABBOTT

January 8, 2004

Mr. Lance Beversdorff
Staff Attorney

Texas Youth Commission
P.O. Box 4260

Austin, Texas 78765

OR2004-0166
Dear Mr. Beversdorft:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 193867.

The Texas Youth Commission (the “commission™) received a request for a specified
investigation report and related documents. You claim that the submitted information is
excepted from disclosure under sections 552.101, 552.117, and 552.137 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
information.

Initially, we note that the submitted information is subject to required public disclosure under
section 552.022(a) of the Government Code, which provides in relevant part:

the following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(1) a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by
Section 552.108][.]

Gov’t Code § 552.022(a)(1). The information at issue is a completed investigation report.
As prescribed by section 552.022, the commission must release the submitted information
unless it is confidential under other law or excepted from disclosure under section 552.108.
Therefore, we will address your claims under sections 552.101, 552.117, and 552.137.

Post OFFIcE Box 12548, AusTiN, TEXAS 78711-2548 TEL:{(512)463-2100 WWW.OAG.STATE.TNX.US
Aw Egqual Employment Opportunity Employer - Printed on Kecycled Paper



Mr. Lance Beversdorftf - Page 2

You assert that the marked names, initials, and commission identification numbers of
juvenile offenders are excepted from disclosure under section 552.101 of the Government
Code in conjunction with section 61.073 of the Human Resources Code. Section 552.101
of the Government Code excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision,” and encompasses information
made confidential by other statutes. Section 61.073 of the Human Resources Code provides:

The commission shall keep written records of all examinations and
conclusions based on them and of all orders concerning the disposition or
treatment of each child subject to its control. Except as provided by
Section 61.093(c), these records are not public and are available only
according to the provisions of Section 58.005 Fam1ly Code, and Chapter 61,
Code of Criminal Procedure.

Hum. Res. Code § 61.073. Upon review of the submitted information, we conclude that it
isnot the type of information contemplated by section 61.073 of the Human Resources Code.
As section 61.073 is inapplicable, we need not address the availability of this information
under section 61.093(c) of the Human Resources Code or chapter 61 of the Code of Criminal
Procedure.

You also assert that the information at issue is confidential under section 58.005 of the
Family Code. Section 58.005 provides:

(a) Records and files concerning a child, including personally identifiable
information, and information obtained for the purpose of diagnosis,
examination, evaluation, or treatment or for making a referral for treatment
of a child by a public or private agency or institution providing supervision
of a child by arrangement of the juvenile court or having custody of the child
under order of the juvenile court may be disclosed only to:

(1) the professional staff or consultants of the agency or institution;

(2) the judge, probation officers, and professional staff or consultants
of the juvenile court;

(3) an attorney for the child;

(4) a governmental agency if the disclosure is required or authorized
by law;

(5) a person or entity to whom the child is referred for treatment or
services if the agency or institution disclosing the information has
entered into a written confidentiality agreement with the person or
entity regarding the protection of the disclosed information;
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(6) the Texas Department of Criminal Justice and the Texas Juvenile
Probation Commission for the purpose of maintaining statistical
records of recidivism and for diagnosis and classification; or

(7) with leave of the juvenile court, any other person, agency, or
institution having a legitimate interest in the proceeding or in the
work of the court.

Act of June 18, 2003, 78" Leg., R.S., ch. 283, § 27, 2003 Tex. Sess. Law Serv. 1229 (to be
codified as amendment to Fam. Code § 58.005). You do not explain, nor can we ascertain
from our review of the information at issue, how it constitutes a record or file concerning a
child, including personally identifiable information, or information obtained for the purpose
of diagnosis, examination, evaluation, or treatment, or for making a referral for treatment of
a child by a public or private agency or institution providing supervision of a child by
arrangement of the juvenile court or having custody of the child under order of the juvenile
court. Accordingly, we cannot conclude that the information at issue is the type of
information contemplated by section 58.005 of the Family Code.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information if (1) the information contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and
(2) the information is not of legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). The
types of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. We conclude that
section 552.101 and common-law privacy apply to the names and initials of juvenile
offenders that you have marked. Cf Fam. Code § 58.007. We have marked additional
names and initials of juvenile offenders that must also be withheld under section 552.101 and
common-law privacy. However, we note that the identification numbers assigned to juvenile
offenders by the commission do not fall under this exception and, therefore, must be
released.

You assert that the marked personal information of commission employees is excepted under
section 552.117 of the Government Code. Section 552.117 excepts from disclosure the
home addresses and telephone numbers, social security numbers, and family member
information of current or former officials or employees of a governmental body who timely
elect to keep this information confidential pursuant to section 552.024. Whether a particular
piece of information is protected by section 552.117 must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). You state that the
marked information pertains to employees that made timely elections for confidentiality
under section 552.024. Therefore, the commission' may withhold this information under
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section 552.117. We have marked additional information that must also be withheld under
section 552.117. We note that the requestor has a special right of access to her own
information under section 552.023. See Gov’t Code § 552.023 (person or person’s
authorized representative has special right of access to information relating to person and
protected from public disclosure by laws intended to protect that person’s privacy interests).
You state that the department will release the requestor’s own section 552.117 information
to her pursuant to section 552.023.

You assert that the marked e-mail addresses are excepted from disclosure under
section 552.137 of the Government Code. Section 552.137 provides:

(a) Except as otherwise provided by this section, an e-mail address of a

. member of the public that is provided for the purpose of communicating
electronically with a governmental body is confidential and not subject to
disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

(c) Subsection (a) does not apply to an e-mail address:

(1) provided to a governmental body by a person who has a
contractual relationship with the governmental body or by the
contractor's agent;

(2) provided to a governmental body by a vendor who seeks to
contract with the governmental body or by the vendor's agent;

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers or
information relating to a potential contract, or provided to a
governmental body in the course of negotiating the terms of a contract
or potential contract; or

(4) provided to a governmental body on a letterhead, coveréheet,
printed document, or other document made available to the public.

(d) Subsection (a) does not prevent a governmental body from disclosing an
e- mail address for any reason to another governmental body or to a federal
agency.
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Act of June 2, 2003, 78" Leg.,R.S., ch. 1089, § 1, 2003 Tex. Sess. Law Serv. 3124 (to be
codified as amendment to Gov’t Code § 552.137).

Section 552.137 requires a governmental body to withhold certain e-mail addresses of
members of the public that are provided for the purpose of communicating electronically
with the governmental body, unless the relevant members of the public have affirmatively
consented to the release of the e-mail addresses. We note, however, that section 552.137
does not apply to the work e-mail addresses of officers or employees of a governmental body,
a website address or Uniform Resource Locator, or the general e-mail address of a business.
E-mail addresses within the scope of section 552.137(c) are also not excepted from
disclosure under section 552.137.

You state that the marked e-mail addresses were forwarded to a commission employee
from a member of the public in an e-mail not related to government business. Upon review,
we determine that some of the marked e-mail addresses are within the scope of
section 552.137(a). We have also marked an additional e-mail address that is within the
scope of section 552.137(a). However, one of the e-mail addresses you have marked appears
to be the general e-mail address of a business; this information may not be withheld under
section 552.137. In addition, another e-mail address falls under section 552.137(c) and may
not be withheld under section 552.137(a). See Gov’t Code § 552.137(c)(1), (2). Unless the
commission has received affirmative consent to disclose these e-mail addresses, the
commission must withhold the e-mail addresses we have marked under section 552.137.

The submitted information contains account number information that is excepted from
disclosure under section 552.136 of the Government Code. Section 552.136 provides in
relevant part:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.
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The commission must withhold account number information we have marked pursuant to
section 552.136.

In summary, the commission must withhold the following information: (1) names and
initials of juvenile offenders under section 552.101 and common-law privacy; (2) the marked
information relating to commission employees under section 552.117; (3) the e-mail
addresses we have marked under section 552.137; and (4) account number information we
have marked under section 552.136. The remaining information, including identification
numbers assigned to juvenile offenders by the commission, must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. 1d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Yot

Amy D. Petérson
Assistant Attorney General
Open Records Division

ADP/sdk

Ref: ID# 193867

Enc. Submitted documents

c: Ms. Sheila Wilson
1601 Avenue E

Fort Worth, Texas 76104
(w/o enclosures)





